
~ongrrssional ~rcord 
United States 
of America PROCEEDINGS AND DEBATES OF THE 1 04 th CONGRESS, SECOND SESSION 

SENATE-Thursday, March 21, 1996 
The Senate met at 9 a.m. and was 

called to order by the President pro 
tempore [Mr. THURMOND). 

PRAYER 

The Chaplain, Dr. Lloyd John 
Ogilvie, offered the following prayer: 

Gracious Lord, You know what is 
ahead today for the women and men of 
this Senate. Crucial issues confront 
them. Votes will be cast and aspects of 
the future of our Nation will be shaped 
by what is decided. And so, we say with 
the Psalmist: 

Show me Your ways, 0 Lord; teach me 
Your paths. Lead me in Your truth and teach 
me, for You are the God of my salvation; on 
You I wait all the day.-Psalm 25:4-5. 

'I delight to do Your will, 0 my God, and 
Your law is within my heart.-Psalm 40:8. 

We prepare for the decisions of today 
by opening our minds to the inflow of 
Your spirit. We confess that we need 
Your divine intelligence to invade our 
thinking brains and flood us with Your 
light in the dimness of our limited un
derstanding. 

We praise You, Lord, that when this 
day comes to an end we will have the 
deep inner peace of knowing that You 
heard and answered this prayer for 
guidance. In the name of Him who is 
the Truth. Amen. 

RECOGNITION OF THE ACTING 
MAJORITY LEADER 

The PRESIDENT pro tempore. The 
able Senator from Washington State is 
recognized. 

SCHEDULE 
Mr. GORTON. Mr. President, for the 

information of our colleagues, the Sen
ate today will immediately resume 
consideration of the conference report 
to accompany the product liability bill 
for a period of 3 hours of debate, equal
ly divided. 

At 12 noon there will be two consecu
tive rollcall votes. The first will be on 
the adoption of the product liability 
conference report, and that vote will be 
immediately followed by a vote on the 
motion to invoke cloture on the mo-

tion to proceed to Senate Resolution 
227, a resolution concerning the Special 
Committee To Investigate Whitewater 
and Related Matters. 

Following those votes, the Senate 
will resume consideration of the graz
ing bill, and there will be 75 minutes 
for debate remaining on the Bumpers 
amendment, amendment No. 3556, as 
modified. A rollcall vote will occur on 
or in relation to that amendment im
mediately upon the expiration or yield
ing of debate time. Other votes are ex
pected, and a late night session is pos
sible in order to complete action on 
that grazing bill. 

COMMONSENSE PRODUCT LIABIL
ITY LEGAL REFORM ACT OF 
1996---CONFERENCE REPORT 
The PRESIDING OFFICER (Mr. 

DEWINE). Under the previous order, the 
Senate will now proceed to the con
ference report to accompany H.R. 956. 
The time between now and 12 noon is 
equally divided. 

The PRESIDING OFFICER. The 
clerk will report. 

The assistant legislative clerk read 
as follows: 

The committee of conference on the dis
agreeing votes of the two Houses on the 
amendment of the Senate to the bill (H.R. 
956), a bill to establish legal standards and 
procedures for product liability litigation, 
and for other purposes, having met, after full 
and fair conference, have agreed to rec
ommend and do recommend to their respec
tive Houses this report, signed by a majority 
of the conferees. 

The Senate resumed consideration of 
the conference report. 

The PRESIDING OFFICER. The Sen
ator from Washington. 

Mr. GORTON. Mr. President, as we 
proceed toward the climax of the de
bate on product liability and a vote on 
the bill at noon, I believe it appro
priate to state what I think the issues 
in this debate truly are. The question 
involved in whether or not we wish to 
reform the product liability litigation 
system of this country has, I think, 
primarily to do with the products that 
are available to the American people, 
the rapidity with which new products 

are researched, developed, introduced, 
and marketed, and the cost of those 
products to the people of the United 
States. 

In each of these cases, the closely re
lated question, of course, is the system 
of justice by which people who believe 
that they have been wronged get a de
termination as to whether or not such 
a wrong has been committed and how 
much compensation should be granted 
when a wrong is determined. 

Our present legal system serves well 
neither of these goals. We have, in 
many areas, a frequent reduction in 
the number of companies that are will
ing to engage in vi tally important 
businesses: a reduction from something 
like a dozen to one, in the producers of 
serum for whooping cough; a reduction 
from 20 to 2, in the number of compa
nies willing to produce helmets, foot
ball helmets, for players, whether pro
fessional or college or high school or 
otherwise. 

There is a constant fear on the part 
of product developers that the unpre
dictable costs of product liability liti
gation, whether or not it is successful , 
are simply greater than any potential 
profits that can be gained from the de
velopment and marketing of a product. 
For example, Science magazine has 
identified three U.S. laboratories that 
suspended or canceled research on 
promising AIDS vaccines. Union Car
bide funded and developed a sui tease
size kidney dialysis unit for home use. 
It was sold to a foreign corporation 
after the company determined that po
tential liability risks under the present 
system of law made the product uneco
nomical. 

Another company developed a phos
phate fiber substitute for asbestos, the 
subject, obviously, of a tremendous 
amount of litigation. Not only was the 
product safe, it was biodegradable and 
environmentally sound. Although the 
product could have generated an esti
mated $100 million a year in revenues, 
the company concluded that plaintiffs' 
attorneys would make the product a 
target for expensive legal claims, and 
it was therefore too risky to market. 

Another company developed a chemi
cal process that would speed up the 

e This "bullet" symbol identifies statements or insertions which are not spoken by a member of the Senate on the floor. 
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natural bacterial decomposition of haz
ardous materials and might have been 
used to clean up hundreds of leaking 
underground storage sites. Despite its 
successful demonstration at several 
sites, the new technology was aban
doned because the risk from potential 
lawsuits was too great. 

In addition, even those companies 
that have been willing to stay in a par
ticular business have been forced to in
crease the charges for the products 
they market, sometimes astronomi
cally, in order to cover their cost of 
product liability litigation. Lederle 
Laboratories, which is now the lone 
maker of the DPT vaccine, all other 
manufacturers having abandoned the 
field, raised its price per dose from 
$2.80 in 1986 to $11.40 in 1987 to pay for 
the cost of lawsuits. One other com
pany does continue to produce, solely 
out of a feeling of social responsibility. 

This chart behind me indicates the 
litigation tax cost of a number of prod
ucts produced and marketed in the 
United States: almost $24 for an 8-foot 
aluminum ladder; $3,000 for a heart 
pacemaker; $170 for a motorized wheel
chair; 18 cents for a regulation base
ball. There are example after example 
of the added costs to American con
sumers to pay for the lottery that is 
product liability litigation today. 

What do we have in the litigation 
system itself? We have a system that is 
truly a lottery, one in which the aver
age small claimant with a very minor 
injury is likely to recover much more 
than that person's actual losses, while 
the average seriously injured individ
ual recovers much less, with a few 
lucky ones in a few States with high 
punitive damage award histories re
ceiving much more. But the bottom 
line, the total cost, is that for every 
dollar which the system itself costs, 
every dollar that goes into the product 
liability litigation system, well under 
50 cents goes to the victim. Mr. Presi
dent, 50 cents or more goes to the law
yers, and an additional amount in 
transaction costs for related profes
sions. There is no wonder the defense of 
the present system is so fierce. 

So this bill is designed to do two 
things. It is designed, to a certain de
gree, to make more uniform and pre
dictable the way in which the product 
liability litigation or claim system will 
work; to make it more just, actually to 
increase claimants' rights in some 
areas, like the statute of limitations; 
to reduce the cost of litigation and the 
overall transaction costs; to restore 
the competitiveness of American in
dustry; to provide additional incentives 
for research, to develop, to offer for 
sale in the market widely the kinds of 
new and better medical devices, me
chanical products, sporting goods that 
we, as Americans, have come to expect. 

No one else in the world has a system 
like ours. No one else has a system 
more expensive, no one else has a sys-

tern that so discourages research and 
development and marketing of new 
products. 

Finally, Mr. President, we already 
have an example of how legislation like 
this works in the real world. In August 
1994, less than 2 years ago, this Con
gress passed and this President signed 
an 18-year statute of repose for piston
driven aircraft, small aircraft. An in
dustry that had almost been driven out 
of the United States-famous compa
nies like Piper went into bankruptcy 
and others like Cessna, with barely 
one-tenth of the production that they 
had a decade earlier because of the cost 
of litigation-has now begun a recov
ery, a recovery which has proceeded 
much more rapidly, I think, even than 
the sponsors of that bill hoped, but one 
which is symbolized better than any
thing else by the construction of a new 
plant for Cessna at a cost of some $40 
million to employ some 2,000 men and 
women at highly skilled, first-rate 
jobs, producing high-quality private 
aircraft for American purchasers. 

This kind of legislation works, Mr. 
President. It works for the economy, it 
works for our consumers, it works for 
our system of justice. It should be 
passed and should become law. 

Mr. KENNEDY addressed the Chair. 
The PRESIDING OFFICER. Who 

yields time? 
Mr. KENNEDY. Mr. President, I won

der if the Senator from South Carolina 
will yield me 15 minutes. 

Mr. HOLLINGS. I will be delighted to 
yield the distinguished Senator 15 min
utes. 

Mr. KENNEDY. Mr. President, just in 
terms of schedules, I ask unanimous 
consent that the Senator from Califor
nia be recognized for 15 minutes for her 
comments at the conclusion of my re
marks. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. KENNEDY. Mr. President, I 
think it is only appropriate that we 
look at the context in which this legis
lation has been presented to the Sen
ate. Others have described the bill in 
great detail, and, if time permits, I will 
mention the various provisions in the 
bill that I find most objectionable. But 
I think this body and the American 
people ought to understand in a com
prehensive way what is happening to 
consumer protections during the 
course of this Congress in this and 
other bills. 

This bill is supported by a number of 
big business, special interest groups 
who have advanced a series of legisla
tive and regulatory initiatives designed 
to protect those interests. 

We cannot just look at this legisla
tion in a vacuum, Mr. President. For 
example, we have to look at what is 
happening in the Appropriations Com
mittees, where the appropriators are 
cutting back on inspections by the var
ious agencies of Government respon-

sible for protecting health and safety 
in the workplace. In the Occupational 
Safety and Health Administration, 
there is a 20-percent reduction in en
forcement. In the Environmental Pro
tection Agency, there is a 25-percent 
reduction in enforcement. The Con
sumer Product Safety Commission has 
been cut and is now at its lowest level 
of enforcement funding since 1972. Even 
the National Transportation Safety 
Administration is facing cuts, and that 
is an agency whose total enforcement 
budget is only about $8 million to begin 
with. 

What is happening? The same forces 
that are supporting this tort-related 
legislation are trying to reduce protec
tion for the American worker and the 
American consumer in the regulatory 
agencies by denying adequate enforce
ment of existing regulations. 

Second, these same forces are propos
ing sweeping changes in the landmark 
legislation that established the regu
latory agencies. In the Labor and 
Human Resources Committee, for ex
ample, last week we considered a bill 
to weaken the Occupational Safety and 
Health Act, and next week we're mov
ing on to the Food and Drug Adminis
tration. In the OSHA bill, 90 percent of 
all the companies would be excluded 
from any kind of inspection at all. 
That so-called reform bill would reduce 
the penalties and reduce the kinds of 
enforcement mechanisms that would be 
available to OSHA. 

So you have the cutbacks in inspec
tions and you have the efforts by the 
same interests to reduce the effective
ness of the enforcement tools available 
to OSHA, FDA, EPA, and these other 
agencies. And at the same moment 
that is happening, we are presented 
with this product liability legislation. 
Anybody who believes that we are con
sidering this in a vacuum does not un
derstand what the legislative process is 
all about. 

Nor are the limits on tort liability in 
this bill the only ones under consider
ation in this Congress. The Republican 
leadership in the House of Representa
tives has added medical malpractice li
ability limits to the bipartisan bill 
that Senator KASSEBAUM and I intro
duced. We will have a chance to debate 
that next month. And it was not long 
ago that we were debating the loser 
pays concept, an antiquated system 
used in Great Britain which is now 
being abandoned there because it fails 
to protect the consumers in that coun
try. And no doubt we will again face 
proposals to create an "FDA Defense" 
under which medical devices or phar
maceuticals approved by the FDA 
would be immune from lawsuits, no 
matter how recklessly they are manu
factured. How long are we going to 
have to wait for that particular pro
posal? And the list goes on and on. 

So, Mr. President, we have to ask 
ourselves: What are the two major pro
tections for American consumers? 
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They are the tort system and regu
latory protection. Those are the twin 
pillars under which the American peo
ple are protected. They are the twin 
pillars that assure us of the safest food, 
the safest water and the safest con
sumer products available. They are the 
twin pillars for the protection of the 
American worker in the workplace and 
against environmental hazards. 

But both pillars are under assault. 
That is the context in Which this bill 
comes before the Senate. 

The other context in which we oper
ate is a Republican Congress that has 
told us over and over again that Wash
ington does not know best. But in the 
tort area, which has been recognized 
for over 200 years as being a State pre
rogative, its a different ballgame. I 
suppose our good friends who are pro
posing this bill say, "All right, Wash
ington knows best on this one." 

Well under this bill, it appears that 
Massachusetts does not know best. Be
cause even though my State legislature 
has decided that Massachusetts con
sumers should have the benefit of no 
statute of repose, this bill is going to 
impose a Federal 15-year period of 
repose on them. So there is going to be 
fewer protections for the people of 
Massachusetts because Washington 
knows best. Any State that has pro
vided additional kinds of protections 
for their consumers, they are out of 
business. 

We have been listening to a lot of 
speeches in the last year and a half 
about how Washington does not always 
know best, there is local knowledge, 
States can fulfill their responsibilities 
to the people. I hope we will hear a 
diminution of the number of those 
speeches, because what in this particu
lar proposal it turns out that the spe
cial interests, the special business in
terests, know what is best for the 
American consumer. That is hogwash, 
Mr. President, absolute hogwash. 

The American consumer wants to 
know who is going to be on their side. 
They want a safe workplace, safe food, 
inspections to ensure that we are going 
to have clean air, clean water, and a 
safe transportation system. 

All those are under assault in this 
Congress, and now in this product li
ability bill we are going to immunize 
the major companies that may even 
willingly or knowingly commit griev
ous negligence. In 15 years after they 
put a ticking time bomb on the market 
they are going to be immunized under 
this statute of repose. So, Mr. Presi
dent, we should understand that this 
really is not about the research costs. 
This is not about health and safety 
costs to the consumer. 

What about those 2,700 women who 
died from perforated uteruses from the 
Dalkon shield before we passed the 
medical device legislation? We had 
those hearings. It was not long ago. 
You talk to individual after individual 

who appeared at those hearings and 
they say, "Why didn't someone do 
something to protect us? Why didn't 
someone speak out?" This is the re
sponsibility of Government. Individual 
citizens have limited resources. They 
do not have the great financial re
sources to protect their interests 
alone. 

So, Mr. President, I agree with those 
who say to the consumer-beware, be
ware. This legislation has a head of 
steam. It is bad enough. But, my 
friends, this is just the camel's nose 
under the tent with regard to the at
tack on consumer protections in this 
country. 

For that reason, and for all of the 
reasons that have been outlined in con
siderable detail in my statement which 
I will include in the RECORD, I hope 
this bill will be rejected in the Senate. 
And I admire the President of the 
United States for standing up against 
the special big business interests. He 
understands the anticonsumer context 
in which this bill may come before 
him. He understands what I am saying 
about the camel's nose under the tent. 
He understands that the next bill he 
sees may include medical malpractice 
liability limits. 

According to the Harvard public 
health study, tens of thousands of peo
ple died in hospitals in this country 
last year from negligence in the medi
cal system. We will have an oppor
tunity to debate that issue in the com
ing months. 

So, Mr. President, this is a matter of 
fundamental protection of American 
consumers. These extreme regula tory 
reform and tort reform bills are poised 
to deprive the American people of the 
safest food in the world, the safest air 
and water in the world and the safest 
products on the market. We must not 
sacrifice the interests of the American 
consumer. 

If we accept this bill, Mr. President
and if we did not have a President with 
the guts to stand up and veto it-we 
would be retreating on our commit
ment to the American consumer to 
protect them from death and serious 
bodily injury. I hope this bill is re
jected, and I ask that the text of my 
prepared statement, be printed in the 
RECORD, along with an editorial from 
today's New York Times. 

There being no objection, the mate
rial was ordered to be printed in the 
RECORD, as follows: 
STATEMENT OF SENATOR EDWARD M. KENNEDY 

ON H.R. 956 THE PRODUCT LIABILITY CON
FERENCE REPORT 

I strongly oppose the conference report on 
the product liability bill, and I urge my col
leagues to reject it, because it constitutes an 
unacceptable threat to the health and safety 
of American consumers. 

This is not "common sense legal reform." 
It is special interest legislation of the worst 
kind. Our Republican friends pretend that it 
is designed to end current abuses of the legal 
system. In reality, this bill panders to the 

worst instincts of big business. President 
Clinton has promised to veto this bill, and it 
eminently deserves the veto it will get. 

This bill has three grave flaws. It arbitrar
ily caps punitive damages against the most 
reckless manufacturers of deadly products. 
It nullifies the sound common law principle 
of joint and several liability. And it pre
empts State law in ways that are both un
wise and unfair. 

Even worse, this bill does not come before 
the Senate in isolation. It is part of a shame
ful pattern. It comes before the Senate at a 
time when the Republican Congress is wag
ing an all-out assault on the health and safe
ty of the American public: 

So-called regulatory reform bills would 
drastically weaken the existing rules that 
protect public health and safety. 

Republican appropriations bills would 
drastically slash enforcement funds for agen
cies that carry out the current health and 
safety laws. 

And now, the entire tort system, which 
provides basic legal protections for the pub
lic against defective products, is under Re
publican attack in this bill. 

This is not a liability reform bill at all-it 
is an avoid-liability bill. It is part of a Re
publican triple play against the health and 
safety of the American people by irrespon
sible business interests. 

The strategy is all too clear-undermine 
the Government's ability to protect health 
and safety by slashing agency rules and 
budgets, then slam the courthouse door in 
the face of all those harmed by the lack of 
consumer protections. 

Wise regulation, effective enforcement, 
and access to the courts are three basic pil
lars of consumer protection. Regulation is 
intended to prevent the manufacture of de
fective products in the first place. Enforce
ment keeps business honest. Tort law guar
antees adequate remedies for victims of dan
gerous and unsafe products when regulation 
and enforcement fail. 

The same business interests who support 
this bill are also urging Congress to weaken 
the regulatory protections and defund en
forcement. 

It is ironic that the many Republican sup
porters of this bill who preach respect for the 
States refuse to practice what they preach. 
This legislation is intentionally designed to 
ride roughshod over State law. 

For the past year and a half, we have heard 
a great deal from the Republican majority 
about States' rights. On issues such as wel
fare , education and crime, the Republican 
majority says it wants to return power to 
the States. 

But when it comes to making sure that big 
business is protected from lawsuits brought 
by injured consumers, suddenly "Washington 
knows best." 

Tort law is traditionally a State respon
sibility. In fact, in recent years, many State 
legislatures have enacted genuine reforms to 
address the problems of frivolous lawsuits 
and excessive damage awards. Federal inter
vention is completely unnecessary-and in 
this case, counter-productive. 

This bill is also very different from the se
curities litigation reform bill enacted earlier 
this year, which I supported. The integrity of 
the stock market is clearly a Federal con
cern, and Congress has legislated in that 
area for over 60 years. The field of product li
ability law, in contrast, has been the prov
ince of State legislatures for over 200 years. 
There is no compelling reason for substitut
ing the judgment of Congress for the judg
ment of elected State officials and the State 
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courts where the vast majority of these cases 
are resolved. 

Our specific objections to this bill are nu
merous and serious. It denies adequate com
pensation to victims of defective products , 
and undermines necessary incentives for 
manufacturers to produce safe products. 

The cap on punitive damages will limit the 
ability of the courts to punish the most fla
grant conduct by reckless manufacturers. 
Punitive damages serve a valid purpose by 
deterring wrongful conduct that injures in
nocent victims. Such damages are especially 
justified as a deterrent against manufactur
ers who engage in intentional wrongful con
duct, or who are recklessly indifferent to the 
safety of others. They should not be let off 
with a slap on the wrist. Such extreme mis
conduct must be fully punished in a manner 
that creates a clear deterrent to future 
wrongdoing. 

The so-called "waiver" in the conference 
report is supposed to permit courts to exceed 
the cap in flagrant cases. But there is serious 
doubt about the constitutionality of that 
provision under the seventh amendment. If it 
is struck down, all that is left will be a rigid 
Federal cap on damages. 

The nullification of the common law prin
ciple of " joint and several liability" is also 
unacceptable. It will severely hamper the 
ability of innocent victims to obtain com
pensation for their injuries. For at least 100 
years, courts and State legislatures have rec
ognized the unfairness of forcing an innocent 
party to bear the cost of other people's neg
ligence, if one or more of the wrongdoers are 
available to pay compensation. That is a sen
sible rule, and Congress should not under
mine it. 

Proponents of Federal product liability re
form say they want national standards for 
goods that are sold across State lines. But 
the conference report before us achieves no 
such uniformity. It preempts State laws in 
an uneven and unfair manner. 

Punitive damage laws favorable to plain
tiffs will be replaced by the new Federal 
standard. But laws prohibiting punitive dam
ages altogether will stand. Similarly, the 
bill creates a 15-year Federal statute of 
repose, but permits State statutes of shorter 
length to remain in effect. 

The end result is not uniformity, but un
fairness. This bill is rigged to benefit neg
ligent manufacturers and their insurance 
companies, while ignoring injured plaintiffs 
and the millions of American consumers who 
will no longer be protected adequately from 
dangerous and defective products. 

All of these flaws were present in the Sen
ate bill that many of us opposed. But the 
anticonsumer bias of this legislation became 
even worse after the conference with the 
House of Representatives. 

For example, the Senate bill contained a 
20-year statute of repose, but the conferees 
have adopted a 15-year period. As a result, 
after 15 years, manufacturers of even the 
most defectively designed or recklessly pro
duced products are immunized from liability 
and will get off scot-free, no matter how 
much injury their products may cause. 

In addition, types of products that qualify 
for this blatant protection are expanded dra
matically. In the Senate bill, only workplace 
machinery was covered. But now, all durable 
goods, including common household prod
ucts, are given this unjustified protection. 

Massachusetts currently has no statute of 
repose, so this bill represents a major loss of 
protection for consumers in my State. 

When the Senate debated this bill last 
year, I spoke at length in opposition to medi-

cal malpractice amendments. I am pleased 
that the conference report does not include 
such amendments. Nor does it include the so
called "FDA defense" in the House bill , 
which would prevent punitive damages in 
cases involving drugs or medical devices ap
proved by the FDA. 

But the bill does apply to manufacturers of 
drugs and medical devices, just as it applies 
to other products. The cumulative effect of 
the many anticonsumer provisions in the bill 
is to protect these manufacturers at the ex
pense of the health and safety of the people 
who rely on these products. 

This bill is nonsense, not common sense. It 
pretends to support the legitimate goals of 
reducing frivolous litigation and improving 
the civil justice system. In reality, it is spe
cial interest legislation that denies fair com
pensation to victims of negligence and limits 
the ability of the tort system to deal effec
tively with gross misconduct by business. 

If this bill came off the factory assembly 
line, it would be labeled " unsafe for human 
use." And if the principle of quality control 
applies in the United States Senate, this bill 
would be soundly rejected. It is a sweetheart 
deal for business and insurance interests, 
and a raw deal for the public interest. 

[From the New York Times, Mar. 21. 1996] 
THE ANTI-CONSUMER ACT OF 1996 

The Senate is preparing to vote today on a 
pernicious piece of anti-consumer legislation 
masquerading as product liability "reform." 
The measure is little more than a bipartisan 
gift to manufacturers and trade associations 
that supplemented their lobbying and gener
ous campaign contributions with misleading 
propaganda exaggerating the problem of high 
verdicts. The bill would arbitrarily cap the 
punitive damages that juries may award
dangerously weakening the ability of the 
civil justice system to punish. and thereby 
deter, the reckless manufacture or sale of 
unsafe products. 

If a majority of senators will not heed le
gitimate concerns about the measure's roll
back of consumer protection, President Clin
ton must be prepared to make good on his 
veto threat. 

The bill is a convenient exception to Cap
itol Hill's prevailing philosophy of devolving 
power to the states. It would compel all 
states, even in their own courts, to limit pu
nitive damages. The phony rationale given is 
the need to create a single national commer
cial standard. But that standard would be 
applied only when it would benefit the manu
facturers. The bill would override the prod
uct liability laws of states that allow unlim
ited punitive damages, for example, but it 
would impose no such damages on states 
that do not now have them. 

Under the measure, plaintiffs who sue suc
cessfully for farm from faulty products could 
be compensated, as they should be, for medi
cal expenses, lost wages, damaged property 
and other actual damages. But punitive dam
ages, which are awarded by juries in cases of 
egregious misconduct, would be limited in 
most cases to $250,000 or two times actual 
damages, whichever is greater. That is hard
ly enough money to serve as a deterrent to 
major corporations. 

Senator John D. Rockefeller 4th of West 
Virginia, a Democratic architect of this at
tack on civil justice, has suggested that 
President Clinton is trying to scuttle the bill 
to reward major campaign contributors, like 
trial lawyers. True , the American Associa
tion of Trial Lawyers has been one of Mr. 
Clinton's strongest political and financial 
backers. But by now it is laughable for Mr. 

Rockefeller to make purity an issue, given 
the far greater sums tossed into this fight by 
the powerful business interests amassed on 
the other side. 

" For irresponsible companies willing to 
put profits above all else, the bill 's capping 
of punitive damages increases the incentive 
to engage in the egregious misconduct of 
knowingly manufacturing and selling of de
fective products," Mr. Clinton said last 
week. On the merits, the President was 
right. 

The PRESIDING OFFICER. The Sen
a tor from California. 

Mrs. BOXER. Thank you very much, 
Mr. President. 

I want to thank the Senator from 
Massachusetts for explaining, in his 
usual way, why this bill deserves to be 
defeated. Explaining that it is, in fact, 
part of a pattern of this Congress 
which continually brings up legislation 
that does not make life better for peo
ple, but in fact, puts them at risk. In 
fact, puts them at risk, whether it is 
cutting, as the Senator said, enforce
ment funds from the Environmental 
Protection Agency, or weakening our 
laws that have worked well to bring us 
the safest products in the world. 

Mr. President, I come to this debate 
by asking a very straightforward ques
tion. I am not an attorney, and I tend 
to look at things in a different way. 
This is the question I ask: If a young 
woman, say age 21, is working in a fac
tory and a faulty machine blows up in 
her face and she is disfigured beyond 
belief for the rest of her life, should the 
company who made that faulty product 
be penalized in such a way that they, 
and for that matter no other company, 
will ever make such a faulty product 
again? I say yes. I say yes. 

The company that made that faulty 
product, and as you will see in many 
cases, knew they were doing it, should 
face damages that act as a deterrent 
for the future. This bill does just the 
opposite. It will let a company that 
made such a product, and other compa
nies that might make such a product, 
off the hook. If we pass this bill, such 
a company, which might well have 
profits in the billions of dollars, will be 
given the equivalent of a slap on the 
wrist. Because those punitive damages 
meant to punish them-that is w at 
punitive damages mean, punishmenv
will be so low they will not be large 
enough for them to care. Those are the 
brutal and cold facts. I wish they were 
not true, but they are true. 

I have heard many businesses use 
words like this: "Oh, well, it is just a 
cost of doing business." "Just a cost of 
doing business." In other words, they 
will factor in lawsuits that go against 
them into their bottom line. I think 
the Senator from Washington has 
proved the point. They factor it into 
their bottom line. He shows it on his 
chart. 

How cold can you get? If we cap puni
tive damages, as is put forth in this 
bill , we are taking the safest system in 
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the world for consumers, changing it, 
and putting people at risk. 

There are other problems in this bill 
that deal with the statute of repose. 
Some machinery has a lifetime of 30, or 
40 years. In 15 years, those companies 
are completely off the hook under this 
bill. 

I also join with the Senator from 
Massachusetts in thanking our Presi
dent. He is taking the heat on this one. 
He is standing up for the consumers. 
He is standing up for future victims. He 
is standing up so that we will not have 
so many victims of faulty products. 

I want to give you some examples of 
actual cases. We are going to take the 
case of the Pinto automobile, and a 
young man named Richard Grimshaw. 
The exploding Pinto tank is a very 
clear example of what I am talking 
about. The gas tank exploded and 
burned in rear-end collisions. Many of 
us remember this. The company knew 
this was a problem. It all came out in 
court. But they sold the car anyway 
after they did a cost-benefit analysis 
and found out it would save them $21 
million to delay the corrections for 2 
years. 

What happened when that fatal deci
sion was made? A 13-year-old boy from 
my State, Richard Grimshaw, was 
badly burned in a rear-end accident 
while driving from Anaheim to Bar
stow. In the words of the California 
State court judge who presided over 
Richard's lawsuit, he suffered "ghast
ly" burns over 60 percent of his body, 
had whole fingers burned off, and re
quired 60 surgeries over a 10-year pe
riod. 

That was 25 years ago. That tragic 
accident is still with Richard. For the 
rest of his life, it will be with Richard. 
Is that the kind of world we want to 
encourage, where a company figures it 
is more cost effective to delay fixing a 
dangerous product than to risk a law
suit? I hope not. Yet, if this bill passes, 
my friends, that is what is going to 
happen in the boardrooms across Amer
ica. 

Now, not all people in business fall 
into that category, but unfortunately 
we have got to look at history, my 
friends, and learn from it. The memos 
clearly showed in the Pinto case that a 
calculated decision was made to delay 
fixing that car. 

Let me read from the pen of the Cali
fornia State judge who upheld that 
award. In part, " Punitive damages re
main the most effective remedy for 
consumer protection against defec
tively designed mass produced arti
cles. " "* * *. Punitive damages thus 
remain the most effective remedy." 
What does this bill do? It guts that. 
The court concluded, "Ford could have 
corrected the hazardous design defects 
at minimal cost but decided to defer 
defection of the shortcomings by en
gaging in a cost-benefit analysis, bal
ancing human lives and limbs against 
corporate profits. " 

Mr. President, are we going to ignore 
this judge's warning and turn back the 
clock to a time when callous compa
nies ruined the lives of children, like 
that boy in Barstow, because of their 
bottom line? God, I hope we do not do 
that. If we do, in this particular Con
gress, I hope this President sticks with 
it and vetoes this bill. 

Did you ever hear about the baby 
crib story? Another example of a situa
tion that happened in California in the 
1970's. A baby crib company produced a 
dangerous crib where side slats would 
strangle a baby trying to climb out. 
Six babies were strangled and the com
pany stopped selling the crib, but it re
fused to warn the existing owners that 
there was a problem. They refused to 
do that. So the parents of Gail Crusan, 
she was 13 months old, did not know it 
was a dangerous crib. The company 
even refused a request by the Consumer 
Product Safety Commission to issue a 
national press release. It took an 
award of S475,000 in punitive damages 
against the company to finally get 
them to notify parents who had bought 
that crib. Punitive damages did what 
the Government could not do. It caused 
the manufacturer to warn parents that 
their children were in cribs that could 
kill them. 

What are we going to do? We are 
going to make it possible for future 
companies to put our children at risk. 
I do not want to go back to those days, 
Mr. President. The proponents of this 
bill want us to substitute the long arm 
of the U.S. Senate and the Congress for 
the local jury of peers who sit in a 
courtroom. 

Again, I back up what my colleague 
from Massachusetts says. State con
trol, local control, give them the wel
fare, give them the Medicaid, cancel 
national nursing home standards, let 
the local people decide-that is what 
we hear out of the Republicans in this 
Congress, day in and day out. But when 
it comes to this, protecting consumers, 
we are going to pass a weaker law and 
force it on the States? Not on my 
watch. Not if I can help it. And not on 
this President's watch. Not if he can 
help it. 

I cannot believe the selective logic 
that we hear around here. When it suits 
this Republican Congress, they are all 
for shipping things back to the States. 
But when it is in their interest, keep 
the control in Washington. Boy, I tell 
you, there is not much shame about 
that. It simply does not add up. 

Now, we hear talk about special in
terests. Face it, there are special inter
ests here. There are the lawyers on the 
one side and there are the corporations 
on the other. So I want to look at who 
does not have an ax to grind. Who are 
they? Let me tell you some of the peo
ple who oppose this bill. They have no 
ax to grind. They are not on one spe
cial interest or the other. The Brain In
jury Association, the Center for Auto 

Safety, Children Afflicted by Toxic 
Substances, Citizen Action, Coalition 
for Consumer Rights, Coalition to Stop 
Gun Violence, Consumer Federation of 
America, Consumers Union, the Gray 
Panthers, National Consumers League, 
National Hispanic Council on Aging, 
Public Citizen, Remove Intoxicated 
Drivers, U.S. Public Interest Research 
Group, Violence Policy Center, Nuclear 
Information and Resource Services, 
Clean Water Action, the Sierra Club, 
Dalkon Shield Information Network, 
DES Action USA, the Feminist Major
ity, the National Organization of 
Women, the National Women's Health 
Network, the National Women's Law 
Center, and Women Employed. 

Mr. President, I ask unanimous con
sent to have printed in the RECORD a 
list of all of these groups. 

There being no objection, the mate
rial was ordered to be printed in the 
RECORD, as follows: 
THIRTY -SEVEN CITIZEN GROUPS OPPOSING THE 

PRODUCT LIABILITY CONFERENCE REPORT 

AFL-CIO. 
Brain Injury Association. 
Center for Auto Safety. 
Children Afflicted by Toxic Substances. 
Citizen Action. 
Coalition for Consumer Rights. 
Coalition to Stop Gun Violence. 
Consumer Federation of America. 
Consumers Union. 
The Empower Program. 
Gray Panthers. 
International Association of Machinists 

and Aerospace Workers. 
Int'l Union, United Automobile Aerospace 

& Agricultural Implement Workers of Amer
ica. 

Nat'l Conference of State Legislatures. 
National Consumers League. 
National Farmers Union. 
National Hispanic Council On Aging. 
Public Citizen. 
Remove Intoxicated Drivers. 
Safe Tables Our Priorities. 
United Food and Commercial Workers. 
U.S. Public Interest Research Group. 
United Steelworkers of America. 
Violence Policy Center. 
Nuclear Groups: 
Nuclear Information & Resource Service. 
Public Citizen's Critical Mass. 
Safe Energy Communication Council. 
U.S. Public Interest Research Group. 
Environmental Groups: 
Clean Water Action. 
Sierra Club. 
Sierra Club Legal Defense Fund. 
U.S. Public Interest Research Group. 
Women's Groups: 
Dalkon Shield Information Network. 
DES Action USA. 
Feminist Majority. 
National Organization for Women. 
National Women's Health Network. 
National Women's Law Center. 
Women Employed. 
Mrs. BOXER. Mr. President, we 

should not look to the lawyers and we 
should not look to the companies. We 
should look to the people who stand up 
and speak for consumers and speak for 
victims. 

Now, I think this bill is particularly 
tough on women. I do not know what 
has happened to this place, but do we 



5748 CONGRESSIONAL RECORD-SENATE March 21, 1996 
forget things that just happened? Do 
we forget about the silicone gel breast 
implants which were introduced in the 
market in 1962 with no long-term test
ing before being placed inside women? 
Implant patients and some doctors 
were told by manufacturers that the 
implants were safe and would last a 
lifetime. However, the implants were 
found to leak or rupture, releasing sili
cone into the body, now known to mi
grate to the brain, liver, spinal fluid, 
and kidneys. Now many women with 
ruptured implants are sick with a vari
ety of autoimmune diseases. 

It was because of a lawsuit that in
cluded a punitive damage award of $6.5 
million that the full extent of the haz
ards associated with silicone gel breast 
implants were brought to the public's 
attention. The availability of silicone 
gel breast implants were restricted 
only after Dow-Corning was held liable 
for punitive damages. 

Do we not think more about women's 
health? Have we forgotten that? Have 
we forgotten the Copper-Seven IUD? 
The manufacturer knew for more than 
10 years that their product could cause 
loss of fertility, serious infection, and 
the need to remove reproductive or
gans. Instead of doing anything about 
it, the manufacturer continued to earn 
profits and put millions of women at 
risk. A jury awarded one $7 million pu
nitive damage award for what it deter
mined to be the manufacturer's inten
tional misrepresentation of its birth 
control devices. Under this bill, that 
manufacturer would have had to pay 
$250,000, or double the plaintiff's com
pensatory damages, whichever is high
er. We know in most cases women do 
not get as much in compensatory dam
ages as men because women often earn 
less money. We know that. This bill is 
antiwomen. We should call it what it 
is. 

How about the Dalkon shield? You 
heard the Senator from Massachusetts 
talk about that. It took eight punitive 
damage awards before A.H. Robins dis
continued the Dalkon shield. A $7.5 
million punitive damage award was 
awarded to a 27-year-old woman who 
had to have her uterus removed, ren
dering her sterile and in need of dan
gerous synthetic hormone treatments. 
That was extraordinary. But it took 
more than one punitive damage award. 
They made so much profit they kept on 
producing it. They concealed studies of 
the dangerous effects and even misled 
the doctors into prescribing the IUD. 

If it takes multiple punitive damage 
awards to force a major corporation 
like A.H. Robins to stop selling dan
gerous products, how could dangerous 
products be stopped by this legislation 
which caps punitive damage awards to 
relatively low amounts? The Dalkon 
shield is yet another example of how 
the current system finally took a dan
gerous contraceptive off the market. 

I cannot believe there are those in 
this body who feel that this legislation 

can make life better for the people of 
this country, just on the few examples 
that I have brought here today. To the 
contrary, it will put our people at 
great risk. 

The Senator from Washington shows 
you with his chart that businesses 
write it into the bottom line. 

The proponents of this legislation 
argue that the current system prevents 
women from having more choices when 
it comes to contraceptives. Well, I have 
a daughter, and a lot of you have 
daughters. Do you want to see dan
gerous contraceptives come on the 
market? Let me tell you unequivo
cally-and I will debate this point toe 
to toe with anyone in this Chamber-if 
the current system is preventing other 
Copper-7 IUD's or Dalkon shields, or 
other dangerous contraceptives from 
coming on the market, I say that is 
good. Because I do not want my daugh
ter sterile, and I do not want my 
daughter sick, and I want her to have 
more children if she chooses to do that, 
and to live a healthy life. We want con
traceptives, but we want them to be 
safe. 

In conclusion, Mr. President, let 
there be no mistake as to what this 
conference report is all about. This is 
not proconsumer legislation. This leg
islation is anticonsumer. That is why 
every major consumer group in this 
country opposes it strongly. 

The conference report is about pro
tecting wrongdoers. Now, if some of my 
colleagues, for whom I have great re
spect, see it another way, that is their 
right .. But I am here to call it the way 
I see it. It is designed to relieve cor
porate America of its proper legal duty 
to make safe products, represent them 
accurately, and treat consumers fairly. 

I have seen no justification put forth 
thus far in this debate by the pro
ponents of this conference report that 
leads me to believe that it will help our 
people. I believe it will , in fact, tram
ple on the rights of American consum
ers. We, in this Senate, are the last line 
of defense of the rights of the American 
consumers and for working families. I 
tell you, we need to protect them from 
this legislation. 

Again, I thank the President for get
ting out there and saying he is stand
ing on the side of the consumers. To 
those who say, "He is doing it for law
yers," we can argue that from night 
until day, lawyers on one side, big busi
ness on the other. For some, that is a 
tough choice. That is not what the 
choice is about. The choice is about the 
consumer. The choice is about little 
babies in cribs. The choice is about 
women's reproductive health, safety in 
the workplace, at home, and when we 
are at leisure. That is what it is about. 
I say that this U.S. Senate should 
stand with the consumers. If you do 
that, you are fulfilling your respon
sibilities. 

I thank the Chair, and I thank Sen
ator HOLLINGS. 

Mr. HOLLINGS. Mr. President, I 
thank the distinguished Senator, first, 
from Massachusetts, for his presen
tation this morning, in a most mean
ingful way and, of course, the Senator 
from California. She really keynoted 
the issue as it should be in a very co
gent and persuasive fashion. When we 
say consumers, that is the people ver
sus those making a profit on defective 
products, with shoddy manufacturing. 

America is the safest place in the 
world to live. That is part and parcel, 
as mostly I would say, I guess, because 
of our State legislatures. The State 
legislatures have acted on the need of 
product liability provisions. They have 
acted and they have maintained their 
laws. But it now becomes an assault in 
the name of a cost of a hotel room, or 
a ski lift, and such nonsense as that, 
trying to really move the attention, I 
guess, of the Senators, thinking they, 
frankly, do not have much sense and 
will go along with that kind of non
sense. Thinking that Senators will not 
understand what the Senator from 
California is trying to emphasize
these are real life injuries, and the 
more we get into them in a very mean
ingful way, as we do in trial law prac
tice, the less danger and injury has 
been caused. So I could not express my 
gratitude enough to the Senator from 
California. I wish we could go ahead 
and vote right now, but I will retain 
the balance of my time. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. GORTON. Mr. President, I yield 
such time as the Senator from West 
Virginia may desire. 

The PRESIDING OFFICER. The Sen
ator from West Virginia. 

Mr. ROCKEFELLER. I thank my col
league. Mr. President, I am very happy 
that we are here this morning with this 
remaining part of the debate. Already, 
a variety of charges have been made, 
which have no basis in fact, as they re
late to the product liability reform. 
But I think rather than to try to go 
into that, it would be better to focus 
on what this law is trying to do and 
why it is a good conference report. 

In a matter of a couple of hours, we 
are going to pass this conference re
port. It will pass. The House and the 
Senate, for the first time, I believe, in 
recent history will have passed product 
liability tort reform. So it is an inter
esting and, I think, a rather note
worthy point of history. 

We have had really a couple of dec
ades of hearings, markups, and argu
ments. I remember one time a number 
of years ago we actually had 60 votes 
on cloture, and the majority leader at 
that time-it was still legal to do so
stopped the vote, actually stopped the 
vote. The Presiding Officer was not 
here in this body yet. For 45 minutes 
we waited, and all of a sudden, two 
" yes" votes became two "no" votes. I 
retain in a desk drawer in my office the 
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sheet which is held at the Democratic 
desk, which shows how the numbers go 
up, and they went up to 57, 58, 59, and 
got to 60, and then it went from 60 to 
59 to 58. So there is a lot of history on 
this. Of course, there is a lot of emo
tion. A lot of that emotion is justified. 
Some of it is not. But history, there is. 

I expect the House to approve this re
port in short order and send it on to 
the President, who has a chance, I 
think, to do something remarkable and 
significant for this country, if he 
should choose to sign what will then be 
the legislation. 

I regret that yesterday's debate dem
onstrated-and already this morning 
some, too-there are some very fun
damental misunderstandings. I think 
some of the misunderstandings are 
very deliberate. They are deliberately 
put forward to obscure and obfuscate. I 
think the reason for that is under
standable. Product liability tort re
form law is not everybody's first choice 
of the day when they get up in the 
morning. They do not say, "How can I 
get deeper into product liability tort 
reform law?" Those of us who are not 
even lawyers understand best what I 
am talking about. 

Therefore, it becomes easy to mis
lead. I suppose it is easy for the pro
ponents, as well as for the opponents of 
this legislation, to mislead. But I think 
that the proponents have really tried 
not to mislead, to stick to what is in 
the legislation. The opponents have 
been vigorous in their work, which is 
part of the legislative process. 

I want to emphasize that this con
ference report is only, Mr. President, 
about something called product liabil
ity reform. That is all it is. It does not 
pretend to be more. It does not pretend 
to solve the crisis in Bosnia or hunger 
in Rwanda, nor anything else. It is just 
about product liability reform. 

It establishes some uniformity for 
consumers and businesses in our prod
uct liability system. That is what we 
attempted to do. That is it. Product li
ability reform. This is not broad civil 
justice reform. This is not an over
reaching House contract item. This is 
not a bill that protects drug traffick
ers, or gun users, or those who sell 
drugs or guns. This is not an extreme 
bill. This is a limited bill. 

The Senator from the State of Wash
ington, who has been credible through
out this process, has been extraor
dinary, I think, in helping to discipline 
and to make sure that we sculpted this 
bill and then kept this bill basically in 
the form -virtually, with the main ex
ception of the statute of repose-as the 
Senate passed it last May, which is al
most a year ago. 

One of the reasons for this long, long 
period of time is that it took a long 
time for the House to accept that we 
really meant it, and that when we said 
we were going to stick with the Senate 
bill, we really meant it, and that in 

fact we had to, in any event because it 
was a matter of mathematics. Yester
day we did not get 58 votes, we got 60 
votes. Finally that was understood. 

So what this bill does is establish a 
fair and a balanced commonsense rule 
which benefits both consumers and 
business persons, and it will create 
jobs. The Senator from Washington has 
discussed the aviation liability reform. 
I think it will improve product safety 
because it will allow manufacturers to 
make improvements. 

Now, manufacturers often decline to 
make improvements to their product 
because they are afraid that if they 
make an improvement, it will infer 
somehow that their previous iteration 
of the same product was deficient or 
unsafe. So rather than take that 
chance they do not make the improve
ment. That does not help consumers. 

I think it will encourage innovation. 
I know it is going to encourage innova
tion. And I think it will stimulate eco
nomic growth just as the aviation bill 
did. 

I have to say once again that there 
are all kinds of ways of protecting the 
consumer. We can do it through being 
sure that there are punitive damages 
available. That is the reason for the ad
ditional amount that was added, and 
that is also the reason that at the sug
gestion of the Department of Justice 
we clarify, the additional amount to 
make it a stronger case should there be 
a constitutional challenge against it
because we are determined that there 
will be no cap on punitive damages ex
cept whatever the jury decides. 

I am forced just by definition of the 
world that we live in to look at, once 
again, at our competition. You know 
that when people lose jobs in our coun
try or do not gain jobs that they might 
gain, that is one of the worst things 
you can do to them. It is injuring them 
in a very severe way. It is depriving 
them of family and economic justice. 
In the case where it puts people on 
Medicaid, that is very obviously the 
consequence of that. Not having a job 
is a way to hurt somebody deep and 
hard. 

In the European Economic Commu
nity, which has, I think, 350 million 
consumers-Europe is one of our huge 
competitors-there are 13 countries in 
that community. Those countries pre
sumably have provinces, or whatever 
they call them. It does not make any 
difference. They overrun all of that, 
and they have one uniform product li
ability law for all of those countries 
because they want to be able to mini
mize transactional costs, maximize re
search and development, maximize 
jobs, and maximize their competition 
against the United States of America, 
which is their principal competitor. So 
they have banded together to do this 
because they know that, if they do 
that, they will have a leg up on us in 
terms of the creation of jobs. 

Japan, which I think very few would 
argue is not a competitor to the United 
States economically, has just this year 
done the same thing. So they have a 
single uniform liability law for their 
entire nation. They do not sue a whole 
lot anyway. I think there are 13,000 
lawyers in Japan, and there are 600,000 
or 700,000 in the United States. Never
theless, they are ready. 

So . they understand that the system 
that America has has very, very high 
transaction costs, and they understand 
that the high transaction costs exceed 
the compensation that is ultimately 
paid to the victims of defective prod
ucts. That is great for lawyers-both 
for trial lawyers and defense lawyers. 
They are both equally guilty. But they 
get the money, not the victim. They 
get the majority of it. It used to be 
that in the Wild West people carried 
six-shooters, and they would just 
shoot. We have a different, more mod
ern way of doing it now, and we destroy 
ourselves in other kinds of ways. 

So these transaction costs, of course, 
are then real costs, and they have to be 
passed on to the consumers through 
higher priced products. People say 
when you pay more for a product that, 
"Well, that is the kind of argument 
people make." It is true. We pay more. 
The Senator from Washington is pre
pared to give all kinds of statistics 
about that. He did yesterday. We pay 
more. Consumers pay more so that the 
trial lawyers and the defense lawyers 
can make more. In a sense, I am not 
blaming them because that is the sys
tem of law that they live under, as do 
we. That is why we are trying to 
change the law-so as to bring some 
more common sense into this process. 

The system's unpredictability and in
efficiency are big items. Unpredict
ability is a bad thing. It is a bad thing. 
It is a lack of uniformity, a lack of pre
dictability. It is harmful. It stifles in
novation. It stifles research and devel
opment. 

What is the very first thing that hap
pens in this country? I have heard 
many times the distinguished Senator 
from South Carolina say this. When a 
company gets in trouble, or a company 
is up against a lawsuit, or a company is 
whatever for whatever reason in trou
ble, what is the first thing they do? 
They cut out research and develop
ment. That is the first thing they cut, 
which is, in fact in many instances, one 
of the last things they should cut. 

It is just like a hospital. When a hos
pital gets in trouble financially, what 
is the first thing they do? They close 
the emergency room because it is the 
most expensive, which is often the last 
thing they should do in terms of the 
community they serve. But they act as 
they believe they have to act, and we 
have to understand that. 

So, stifling innovation and keeping 
beneficial products off the market has 
handicapped American firms as they 
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try to compete in a global market
place. The current system is simply un
fair, therefore, again to consumers and 
to businesses alike, and that is why we 
are projecting this conference report 
forward. 

Of course, many of the States have 
fully recognized the inequities of the 
current system, as has been pointed 
out by a number on the other side of 
this argument. The States are very ag
gressive on this, and they have moved 
ahead to enact product liability re
form. Thirty States have made major 
changes in joint and several, for exam
ple, and in most cases-virtually all 
cases-it is limiting joint and several. 
But by doing so, while solving some 
issues, they have inadvertently created 
other kinds of problems. 

Only through Federal product liabil
ity reform can we, in this Senator's 
judgment, resolve the problems caused 
by the current State-by-State product 
liability system. State legislatures can 
be very helpful in this area, but it is 
virtually impossible for them to be 
uniform because they are all different. 

We have 134 legislators in our State 
of West Virginia in the senate and 
house. They are not going to do the 
same thing that Ohio does, or that 
Kentucky does, or that Virginia or 
Maryland do. They are just not going 
to. So you have, in fact, 51 different 
laws relating to product liability in our 
country. 

As I said yesterday, years and years 
ago I suppose that the majority of 
products made in the States were sold 
in those States. That is no longer true. 
Seventy percent of products made in 
the State of Ohio, and in the State of 
the Presiding Officer, if it is at the na
tional average, are sold outside of 
Ohio. The same is true with the State 
of West Virginia, the State of Washing
ton, and the State of South Carolina. 
So we are an interstate as well as an 
international economy. Therefore, we 
need uniformity at certain points to 
shape and adapt to that. 

For this reason, State reform legisla
tion-because of the 70 percent being 
shipped outside of the State of manu
factured goods, less than 30 percent ef
fectiveness is the standard for State 
law. I mean, by definition, they have to 
be less than 30 percent effective. On the 
other hand, all of the State citizens 
who sue in the State are governed by 
that State's product liability statute, 
and thus they fall victim to an anti
quated system, and the people here 
want to protect them. 

That is why the National Governors' 
Association recognized both the need 
for product liability reform and the ne
cessity of Federal action to effectuate 
that reform. They did not say, well, 
States, you have to do a better job and 
do t:hings more alike. They said, no, 
there have to be places where the Fed
eral Government sets uniform stand
ards. 

The Senator from South Carolina 
was talking yesterday about how the 
States always want to have more 
power; they want to have the power 
shifted to them. That is the direction 
in which our country is going. 

That is not the direction of the Na
tional Governors' Association on prod
uct liability and tort reform. They 
want more Federal action. That is why 
the American Legislative Exchange 
Council, not very well-known, but it is 
a bipartisan group of over 2,500 State 
legislators-that is a lot of them-rep
resenting all 50 States, three times has 
called upon Congress to enact product 
liability law which is Federal. That is 
why President Clinton has said that he 
supports the enactment of limited but 
meaningful product liability reform at 
the Federal level. He said that in a 
number of statements-in a letter to 
us, in a statement of policy to us-dur
ing the course of this debate. H.R. 956 
contains that limited but meaningful 
product liability reform which makes 
common sense and which has measures 
which are good for ordinary consumers 
and businesses. 

Incidentally, Mr. President, I wish to 
make one point. People keep refer
ring-and even there was an article 
this morning in the Washington Post
to big business versus trial lawyers. On 
the business side, it is not big business 
which is really at stake here. It is 
small business. That is the reason for 
the support of the National Federation 
of Independent Businesses. 

Mr. President, 98 percent of busi
nesses in America are small. Those are 
the people who get put out of business 
most quickly. Those are the people who 
have the least cash reserve. Those are 
the people who live at the margins. 
Those are also places, we have long es
tablished, from where often the best 
ideas come. That is the overwhelming 
dynamic center of the American econ
omy. 

So H.R. 956 contains, as I have said, 
what I believe is needed. 

Mr. President, I ask unanimous con
sent that a list describing the major 
provisions of the conference report be 
printed in the RECORD at the conclu
sion of my remarks. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(See exhibit 1.) 
Mr. ROCKEFELLER. Mr. President, 

the conference report does, however, 
provide the following: legal fairness for 
product sellers; a rule to discourage il
legal use of alcohol and drugs-we can
not stop it but to discourage it , cer
tainly not to reward it-a pro consumer 
statute of limitations, an enormously 
proconsumer statute of limitations; a 
statute of repose that will stimulate 
jobs and economic growth; alternative 
dispute resolution as a way of settling 
some of these matters. It is voluntary, 
which is not so thrilling to me. I wish 
it were not. I wish it were mandatory, 

but it is voluntary. At least it is there. 
That is the way they do things in 
Japan. That is why they settle every
thing over there, which is not to say 
they do not have their economic prob
lems, but product liability is not one of 
their problems. Punitive damages fair
ness is in this bill. Opponents of the 
bill say we cap punitive damages. Un
true. Untrue. I will not vote for legisla
tion which caps punitive damages, as I 
would not vote for legislation that caps 
what lawyers can make. Part of me 
would like to, but I do not believe that 
because I believe the market should 
make that decision. But punitive dam
ages are not capped. 

We added the additional amount pro
VISion, originally called the judge 
additur provision, a suggestion which 
was endorsed by a number of high-up 
folks at the White House and then the 
whole idea for making sure that it was 
more constitutional came from the De
partment of Justice, which I presume 
to be the executive branch of Govern
ment. So there are no caps on punitive 
damages, and I will assert there could 
not be because I was a part of this bill. 
I was not going to go along with a bill 
that would allow such a thing. 

There is several liability for non
economic loss; workers compensation 
subrogation; biomaterials access assur
ance. 

These, Mr. President, are some of the 
highlights. 

Now, in winding up here, I should 
like to take a moment to comment on 
where we stand in the legislative proc
ess. I wish to be hopeful; I try to be 
hopeful; I am hopeful; I will insist on 
being hopeful; I will be everlastingly 
hopeful that the President will recon
sider his decision to veto this product 
liability conference report and that in 
fact he will sign it. I firmly believe 
that the President can sign this bill, 
even recognizing that he will not sup
port each of its provisions. There are 
some provisions that I think ought to 
be in this. There are some provisions 
which I think ought to be changed, 
some. Nobody gets everything they 
want. There are 535 people in the Con
gress. 

Even though the President might not 
support each of its provisions, when 
the product liability conference report 
is considered in its totality, in balance 
with the need for this reform, I remain 
hopeful that the President will still 
seize this opportunity to participate in 
product liability ·reform which will 
benefit in fact the American people and 
the American economy. From my point 
of view, I stand ready to work with the 
President to achieve what I believe is 
our common goal, his goal, my goal, 
our goal, of fairly balancing what needs 
to be fixed in our broken product liabil
ity system, which he surely must rec
ognize, while preserving important 
rights for consumers. This is not busi
ness versus consumers. We are trying 



March 21, 1996 CONGRESSIONAL RECORD-SENATE 5751 
to achieve a balance where each busi
ness and consumer gets certain im
provements, and providing business 
with the predictability that they need 
to compete in today's economy. 

In conclusion, because I do not know 
how much time is remaining-and I am 
not interested-! wish to thank a few 
people. First of all, I again wish to 
thank Senator GoRTON, Senator SLADE 
GoRTON from the State of Washington, 
G-o-R-T-0-N. That is his name. He has 
been absolutely incredible over the 
years and continues to be in this proc
ess-remarkable, calm, intellectual, 
unflappable, fair, flexible. It is just a 
stunning privilege to be able to work 
with SLADE GORTON and with his staff, 
Jeanne Bumpus, Trent Erickson; Com
merce Committee staff, Lance Bultena. 
We spend a lot of time together. When 
you do these things, you get real close. 

I thank all of the Democratic sup
porters, not that that is a convention 
full of people, but I thank each and 
every one of them and all of their staff. 
And, obviously and particularly, I want 
to thank my own staff: Jim Gottlieb, a 
superb lawyer-inventive, flexible, 
calm, tough, a great negotiator and a 
marvelous human being; Ellen 
Doneski, who is just indefatigable. She 
is just like some kind of a rolling 
army-cannot be stopped. She has a 
tremendous sense of humor, is relaxed, 
adamant, just puts her mind to this or 
other things. She is actually part of 
my health care staff, but she is so 
smart and so flexible she can get this 
mastered. She is not a lawyer, but do 
not tell anybody that because every
body thinks she is. 

Then I want to thank another person 
who is not here because her fiance has 
been through, and is still going 
through, a terrible, terrible crisis, and 
that is Tamera Stanton, who is kind of 
here in spirit. When we were having 
this debate last year, she sat next to 
me. She is my legislative director, an 
extraordinary, brilliant, wonderful per
son who is now going through a very, 
very tough-but also encouraging-ex
perience in terms of the health of her 
fiance, as they hope and plan to get 
married in June. 

So, I am mindful of these people, 
grateful to these people, and I thank 
my colleagues for their forbearance. 

Mr. President, I ask unanimous con
sent that numerous fact sheets, and a 
list and letter from small business or
ganizations, be printed in the RECORD. 
I yield the floor. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(See exhibit 2.) 
ExHIBIT 1 

MAJOR PROVISIONS OF CONFERENCE REPORT 

Legal Fairness For Product Sellers: Prod
uct sellers are held liable only for their own 
negligence or failure to comply with an ex
press warranty. The product seller, however, 
remains liable as if it were the manufacturer 
if the manufacturer cannot be brought into 

court or is unable to pay a judgement. This 
provision assures injured persons will always 
have available an avenue for recovery, while 
relieving retailers and wholesaler-distribu
tors of substantial unnecessary legal costs. 
The provision is "consumer neutral" and any 
attempt to characterize it another way lacks 
credibility. 

Rule to Discourage Illegal Use of Alcohol 
and Drugs: The defendant has an absolute de
fense in a product liability action if the 
plaintiff was under the influence of intoxi
cating alcohol or illegal drugs and as a result 
this influence was more than 50 percent re
sponsible for his or her own injuries. The al
cohol/drug defense in H.R. 956 is consistent 
with law of the substantial majority of 
states implements sound public policy. It 
tells persons that if they are drunk or on 
drugs and that is the principal cause of an 
accident, they will not be rewarded through 
the product liability system. It also relieves 
law-abiding citizens from having to subsidize 
others' irresponsible conduct through higher 
consumer prices. This provision has not been 
controversial or challenged by professional 
consumer groups as unfair. 

Pro-Consumer Statute of Limitation: H.R. 
956 permits a plaintiff to file a complaint 
within 2 years after he or she discovers or 
should have discovered both the harm and its 
cause. This is a liberal, pro-claimant provi
sion, which will be particularly helpful to 
persons who have been injured by products 
that result in latent inquiries (e.g., drugs and 
chemicals). Contrary to the suggestion by 
some opponents, this provision will create a 
uniform, fair national standard which will 
open courthouse doors to plaintiffs in many 
states, such as Virginia. 

Statue Of Repose Will Create Jobs and 
Stimulate Economic Growth: A limited sta
tistic of repose of 15 years is established for 
durable goods used in the workplace, unless 
the defendant made an express warranty in 
writing as to the safety of the specified prod
uct involved, and the warranty was longer 
than the period of repose (15 years). Then, 
the statue of repose does not apply until that 
warranty period is complete. The statute of 
repose provision will not apply in cases in
volving a "toxic harm." 

Strong support exists for this reform, par
ticularly as a result of the enactment of the 
General Aircraft Revitalization Act of 1994, 
signed by President Clinton in August 1994, 
which created a federal eighteen year statute 
of repose of general aviation aircraft. This 
law has resulted in production of safer air
craft and the creation of thousands of new 
jobs and has not been perceived as unfair to 
consumers. A growing number of states have 
enacted legislation in this area as well. The 
statute of repose in H.R. 956 is both longer 
and more limited in scope than any existing 
law. 

As one might expect, there are very few 
cases involving older workplace durable 
goods and they are generally won by defend
ants. Nevertheless, cases involving very · old 
products bring about substantial legal costs 
and put American machine tool builders and 
other durable goods manufacturers at a dis
advantage with foreign competitors. Foreign 
competitors rarely have machines in this 
country that are thirty or more years old, so 
they pay less liability insurance than their 
American competitors. 

Alternative Dispute Resolution: Either 
party may offer to participate in a vol
untary, non-binding state-approved alter
native dispute resolution (ADR) procedure. 
This pro-consumer provision is intended to 
promote the use of ADR procedures, which 

can provide a quicker and cheaper mecha
nism of handling legal claims. This provision 
should help such individuals receive com
pensation for their claims more quickly and 
bypass the need to retain costly legal rep
resentation. 

Punitive Damages Fairness: Punitive dam
ages are quasi-criminal punishment for 
wrongdoing; they are a windfall to the claim
ant and have nothing to do with compensa
tion for injury. H.R. 956 permits punitive 
damages to be awarded if a plaintiff proves, 
by clear and convincing evidence, that the 
harm was caused by the defendant's "con
scious, flagrant indifference to the rights or 
safety of others." The standard is consistent 
with law in most states. 

Punitive damages may be awarded against 
a larger business up to the greater of $250,000 
or two times the claimant's total economic 
and noneconomic damages; against an indi
vidual or small business, punitive damages 
can be awarded up to the lesser of $250,000 or 
two times the claimant's total economic and 
noneconomic damages. The provision is 
"gender neutral" and places no limitation on 
compensatory damages (economic damages 
plus "noneconomic damages" such as pain 
and suffering). A special rule allows a judge 
to augment the punitive damages award 
against a big business when the "propor
tionate" award is "insufficient to punish the 
egregious conduct of the defendant." A con
troversial provision that would allow the de
fendant the right to a new trial if the court 
used this special power has been removed 
from the legislation and does not appear in 
the conference report-as Senator Gorton 
and I vowed it would not. 

Approximately one-quarter of the States 
have set forth guidelines on punitive dam
ages awards, including illinois, Indiana, 
North Carolina, New Jersey, Oklahoma, and 
Texas in 1995. Because H.R. 956 is not pre
emptive, the outcome of many punitive dam
ages cases involving larger businesses would 
not be affected. In some cases against small 
businesses, however, the outcome may help 
the business survive, because the bill limits 
the amount of punitive damages recoverable 
against a small business to $250,000. This is a 
particular benefit to the small business com
munity, since an award exceeding $250,000 
could virtually wipe out most small busi
nesses. 

Several Liability For Noneconomic Loss: 
The rule of joint liability, commonly called 
joint and several liability, provides that 
when two or more persons engage in conduct 
that might subject them to individual liabil
ity and their conduct produces a single, indi
visible injury, each defendant will be liable 
for the total amount of damages. This sys
tem is unfair and blunts incentives for safe
ty, because it allows negligent actors to 
under-insure and puts full responsibility on 
those who may have been only marginally at 
fault. Thus, a jury's specific finding that a 
defendant is minimally at fault gets over
ridden and the minor player in the lawsuit 
bears an unfair and costly burden. 

Joint and several liability produces ex
treme harm for our society. For example, 
Julie Nimmons, CEO of Shutt Sports Group, 
Inc. in illinois, has testified that joint liabil
ity has caused manufacturers of protective 
sporting goods equipment, such as safety 
helmets, to withdraw products from the mar
ket or be chilled from introducing new prod
ucts. Recognizing the urgent need for reform 
of this unfair doctrine, 33 states have already 
abolished or modified the principle of joint 
and several lia b1l1 ty. 

H.R. 956 adopts a balanced approach be
tween those who call for joint liability to be 
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abolished and those who wish for it to re
main unchecked. The legislation eliminates 
joint liability for "noneconomic damages" 
(e.g., damages for pain and suffering or emo
tional distress), while permitting the states 
to retain full joint liability with respect to 
economic losses (e.g., lost wages, medical ex
penses. and substitute domestic services). 
This means that each defendant will be lia
ble for noneconomic damages in an amount 
proportional to its percentage of fault of the 
harm. This "fair share" rule Is based on a 
joint liabil1ty reform enacted in California 
through a ballot initiative approved by the 
majority of voters in 1986. The same ap
proach was enacted by the Nebraska legisla
ture in 1991. 

It has been argued by some opponents that 
the provision Is "anti-women" because their 
economic damages may be lower than men 
and, for that reason, they depend on non
economic or so-called "pain and suffering" 
damages. However, there has been absolutely 
no showing In California, a large and liti
gious state, that the California approach dis
criminated against any sex or any group. In 
fact, noted California trial attorney Suzell 
Smith has testified that the California law is 
fair and has worked well for consumers. 

Workers' Compensation Subrogation: This 
provision preserves an employer's right to 
recover workers' compensation benefits from 
a manufacturer whose product harmed a 
worker unless the manufacturer can prove, 
by clear and convincing evidence, that the 
employer caused the injury. This provision 
would modify state law in a very positive 
way. It would create a new private incentive 
on employers to keep their workplace safe 
and achieve this goal without reducing the 
amount an injured employee can recover in a 
product liability action. This provision has 
not been challenged by professional groups 
as controversial or unfair. 

Biomaterlals Access Assurance: Millions of 
citizens depend on the availability of lifesav
ing and life-enhancing medical devices, such 
as pacemakers and hip and knee joints. The 
availabllity of these devices is critically 
threatened, however, because suppliers have 
ceased supplying basic raw materials to med
ical device manufacturers. A 1994 study by 
Aronoff Associates concluded that there are 
significant numbers of raw materials that 
are "at risk" of shortages In the immediate 
future. Suppliers have found that the risks 
and costs of responding to litigation related 
to medical technology far exceeds potential 
sales revenues, even though costs are not 
finding suppliers liable! 

H.R. 956 w111 safeguard the ava1lab111ty of a 
wide variety of lifesaving and life-enhancing 
medical devices. The provision was intro
duced in this Congress as S. 303, the "Bio
materials Access Assurance Act of 1995," by 
Senators Lieberman and McCain and was 
added to the Senate version of H.R. 956 dur
ing the Commerce Committee's markup. The 
provision, which has been the subject of 
hearings and enjoys very strong bipartisan 
support, will help prevent a public health 
crisis by limiting the liability of biomate
rials suppliers to instances of genuine fault 
and establishing a procedure to ensure that 
suppliers-not manufacturers, can avoid liti
gation without incurring heavy legal costs. 
This provision is critically important to all 
Americans, particularly women, according 
to Phyllis Greenberger, Executive Director 
for the Society for the Advancement of 
Women's Health Research. 

Ironically, even though this bipartisan pro
vision would unquestionably provide a tre
mendous public health benefit and would not 

adversely affect consumers, it is not well un
derstood by some and, therefore, becomes a 
target by those who are willing to concoct 
and perpetuate untruths in the desperate at
tempt to selfishly promote their own eco
nomic agenda. The fact is that this is a 
proconsumer provision which does not in any 
way limit the ab1l1ty of claimants to seek re
covery from medical device manufacturers; 
the provision recognizes the "common 
sense" principle that suppliers of basic mate
rials, who are not currently found liable, 
should not be permitted to be indiscrimi
nately hauled into court. 

ExHIBIT2 
THE FACTS ON PRODUCT LIABILITY 

Fact: There is no cap on economic or non
economic damages. Claimants will continue 
to be able to recover whatever they are 
awarded in a court. 

Fact: The statue of repose remains limited 
to durable goods in the workplace only. 
Statements being made that we now cover 
all goods are simply wrong. 

Fact: Product sellers, lessors, or renters 
will NOT be protected from negligent en
trustment llabil1ty. That is precisely why 
the "negligent entrustment" exception was 
moved to the product sellers section of the 
bill. 

Fact: Dow Corning, and other companies 
who made or make breast implants will NOT 
be shielded from llab111ty. Whether or not 
they supplied the s111cone, they remain lia
ble as manufacturers. 

Fact: Drunk drivers. gun users, etc will 
NOT be protected from 11ab111ty in any way. 
Opponents are intentionally trying to con
fuse harm caused by a product, which IS cov
ered in the bill, and harm cause by the prod
ucts' use by another, which is NOT covered 
in the bill and remains totally subject to ex
isting state law. (See Sec 101 (15) and 102 
(a)(1)-definition of product liab111ty action 
includes only "harm caused by a product" 
not "use." This is a big difference. 

Fact: In all states that permit punitive 
damages. they will continue to be available, 
and the "additional amount" provision wlll 
apply in all those states, regardless of 
whether caps are higher or lower in that 
state. 

Fact: Tolllng of the statue of limitations 
will be covered as they now are, by applica
ble state and federal law. For example, see 11 
USC lOSe automatic tolling in bankruptcy 
cases. Nothing in the bill or omitted from 
the bill will change state law on tolling. 

Fact: State law will continue to control 
whether or not electricity, stem, etc Is con
sidered a product or not. 

Fact: This is NOT one-way preemption, but 
a mix of state and federal rules. Products are 
in interstate commerce, and should be sub
ject to more uniform rules for businesses and 
consumers. 

Fact: 30 states have modified joint and sev
eral liab111ty at this point. The federal pro
posal follows the California law affecting 
ONLY noneconomic damages. 

PROVISION AND PRODUCT LIABILITY 
CONFERENCE REPORT, MARCH 13, 1996 

Liability of Product Seller 
Same as Senate bill-Product seller can be 

held liable as manufacturer only in limited 
circumstances. 
Applicability/Preemption 

Same as Senate bill-Applicable to product 
liability cases only. 
Alternative Dispute Resolution 

Same as Senate bill-Dispute Resolution 
(ADR), with no defendant loser pays provi
sion. 

Defenses Regarding Alcohol or Drugs 
Same as Senate bill-Complete defense if 

claimant was more than 50 percent respon
sible. 
Reduction for Misuse or Alteration 

Same as Senate bill-Reduction of dam
ages by the percentage of harm which is the 
result of the misuse or alteration. 
Punitive Damages 

Same as Senate b1ll: (a) Ce111ng of greater 
of $250,000 or 2 x compensatory; (b) DeWine 
Amendment including assets in determina
tion of damages; (c) DeWine small business 
amdt-limits punitive damage awards for 
business under 25 employees, to the lesser of 
$250,000 or 2 x compensatory damages; and (d) 
Judge can award an additional amount for 
punitive damages in egregious cases. under 
factors set forth in bill. [Clarification that 
judge can award all the way up to the initial 
jury award.] 
Statute of Limitations 

Same as Senate bill-Two years after date 
of discovery of the harm and cause of harm 
or date that these should have been discov
ered. 
Statute of Repose 

Retains Senate scope-Limits to 15 years 
for durable goods in the workplace only, 
with exception for toxic harm. 
Joint and Several Liability tor Noneconomic 

Loss 
Same as Senate bill-Joint and several li

ability for all economic damages, and several 
liability for noneconomic damages. 
Federal Cause of Action 

Same as Senate bill-No new federal cause 
of action. 
Biomaterials 

Same as Senate bill-Biomaterial suppliers 
who furnish raw materials or component 
parts, but who are not manufacturers or sell
ers, are protected from liability; amend
ments addressing shell corporation concerns 
and deleting the certificate of merit require
ment. 

Is this one-way pre-emption? 
This is a real red herring argument. The 

truth is this is a balanced bill-for consum
ers and for business. In some cases state law 
prevails, and in some cases, the federal law 
controls. 

The goal of federal legislation, especially 
where you are dealing with interstate com
merce, is uniformity, fairness, and predict
ab111ty. It naturally follows that Federal 
laws very often must preempt inconsistent 
state laws. And this product liability bill al
lows maximum flexibility for the states 
within a uniform federal system. 

The interpretation of which laws apply to 
which situations, is complicated (and is best 
left to the lawyers). But lets look at a few of 
the specifics of the bill: 

If a state has a shorter statute of limita
tions, and many do, this bill makes it longer. 
Period. Which way is that preemption? 

If a state has a statute of repose, this bill 
makes no change as to the time period, but 
does make sure that victims of toxic harm 
receive compensation regardless of the time 
that their injury is discovered. 

If a state doesn't allow punitive damages, 
at all under current law, this bill makes no 
change in that state's laws. 

In some states that do permit punitive 
damages, such as Colorado and Maryland, 
the standard for allowing punitive damages 
is lessened, not stricter. (The standard goes 
from one requiring proof "beyond a reason
able doubt" and "actual malice" to "clear 
and convincing evidence.) 
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If a state does permit punitive damages, I 

believe that the new federal rules will, for 
the first t ime, permit judicial flexibility in 
determining the amount of punitive dam
ages, even if there is a cap on the amount of 
punitive damages under t hat state's law 
which is different that the new federal bill. 

So, in summary, yes this bill does preempt 
state law in some situations. But to suggest 
that it is totally one-way is misleading at 
best. 

The conference repor t is a tightly balanced 
bill seeking to make some uniformity out of 
a patchwork of conflicting state laws. 

U.S. SENATE, 
Washington , DC, March 20, 1996. 

KATHERINE PRESCO'IT, 
National President, MADD, Irving, TX. 

DEAR Ms. PRESCOTT: Your letter of March 
19 is wrong, and based on a totally incorrect 
quoting of the proposed law. 

Your letter says that the product liability 
bill covers "harm caused by a product or 
product use." that is incorrect. 

The legislation reads: " harm caused by a 
product'' only. 

You have been misinformed, perhaps inten
tionally, in an effort to convince you that 
cases of drunk driving would be covered 
under the bill. The fact is that cases of 
drunk driving or so-called dram shop cases 
would not be covered by this legislation. 

In addition, those who " negligently en
trust" a product, such as alcohol, resulting 
in drunk driving situations, would not be 
protected in any way under the law. 

I will read your incorrect letter, and this 
response, into the CONGRESSIONAL RECORD 
today, and I expect you will want for me to 
include :your retraction letter as well. 

Kindly FAX your retraction to me imme
diately at 202-224-9575. 

Thank you. 
Sincerely, 

JOHN D. ROCKEFELLER IV. 

IMPACT OF FEDERAL PROVISIONS ELIMINATING 
JOINT AND SEVERAL LIABILITY FOR NON
ECONOMIC DAMAGES IN PRODUCT LIABILITY 
CASES 
The Conference Committee version of the 

product liability bill is currently expected to 
retain the Senate bill 's provision eliminat
ing joint liability for noneconomic damages. 
This Federal law provision would not signifi
cantly change the law in those states which 
already either have eliminated or severely 
limited joint liability, or have imposed spe
cific limitations on the award of non
economic damages. 

Twelve states have eliminated joint liabil
ity altogether: Alaska, Arizona, Colorado, 
Idaho, Indiana, Kansas, Kentucky, North Da
kota, Tennessee, Utah, Vermont and Wyo
ming. 

Two states have eliminated joint liability 
for noneconomic damages: California and Ne
braska. 

Ten states have otherwise limited the 
availability of joint liability as to non
economic damages or damages generally, so 
as to make it significantly less likely that 
noneconomic damages would be subject to 
joint liability: Florida, lllinois, Iowa, Mis
sissippi, Montana, New Hampshire, New Jer
sey, New York, Oregon, and Texas. 

Three states have eliminated joint liabil
ity in cases in which the plaintiff is neg
ligent: Georgia, Ohio and Oklahoma. 

Five states (including three already men
t ioned) have capped awards of noneconomic 
damages: Alaska, California, Kansas, Mary
land, Massachusetts and Michigan. 

In all , 30 states have adopted measures 
that already limit the recovery of non
economic damages. These include eight of 
the nine largest states in the union-Califor
nia, New York, Texas, Florida, lllinois, Ohio, 
Michigan and New Jersey. 

SMALL BUSINESS ORGANIZATIONS SUPPORTING 
PRODUCT LIABILITY REFORM 

National Federation of Independent Busi
ness (600,000 small businesses). 

National Association of Wholesaler-Dis
tributors (156 trade associations representing 
250,000 small businesses). 

U.S. Chamber of Commerce (215,000 small 
businesses). 

National Association of Manufacturers 
(10,000 small businesses). 

Small Business Legislative Council. 
National Association of Women Business 

Owners. 
National Small Business United. 

JOINT LETTER TO MEMBERS OF CONGRESS FROM 
AMERICAN SMALL BUSINESS LEADERS ON 
PRODUCT LIABILITY REFORM, APRIL 3, 1995 

DEAR MEMBERS OF CONGRESS: On behalf of 
the nation's more than 21 million small and 
growing businesses, we are writing to strong
ly urge your support of S. 565, The Product 
Liability Fairness Act of 1995. 

You know the problem: A single lawsuit 
can and has put many small business owners 
out of business. 

For many small businesses, the explosion 
in product liability cases means it is simply 
impossible to find and keep affordable liabil
ity insurance. 

You 've heard the horror stories. (If you 
haven't, give us a call.) 

Why should you care? Small businesses 
create virtually all the net new jobs in the 
economy. And businesses owned by women 
now employ more people than the entire For
tune 500 combined. While most of our com
pany names are not household words, small 
business comprises the backbone of the na
tion's economy-from Main Street to Wall 
Street. 

We need your help. 
Product liability reform was the #1 issue 

at the White House Conference on Small 
Business in 1986. Finally, after more than a 
decade of struggle, product liability reform 
seems within our reach. 

Please support S. 565, The Product Liabil
ity Fairness Act of 1995, and help protect 
U.S. consumers, workers and small busi
nesses. Our future and the future of our na
tion's economy, depends on it. 

Thank you for your support. 
Gary Kushner, President, Kushner & Com

pany, Inc. , President, National Small 
Business United, Kalamazoo, Michigan 

Carol Ann Schneider, President, Seek, Inc., 
President, Independent Business Associa
tion of Wisconsin 

Patty DeDominici, President, National Asso
ciation of Women Business Owners 
(NA WBO), Los Angeles, California 

Willis T. White, President, California Black 
Chamber of Commerce , Burlingame, Cali
fornia 

Thomas Gearing, President, The Patriot 
Company, Federal Reserve Board, Small 
Business Advisory Committee, Milwau
kee, Wisconsin 

Margaret M. Morris, NA WBO Chapter Presi
dent, Chevy Chase, Maryland 

Lewis G. Kranick, Chairman of the Board, 
Krandex Corporation, Wisconsin Delega
tion Chair-1986, White House Conference 
on Small Business, Milwaukee, Wiscon
sin 

Linda Pinson, Principal, Out of Your Mind 
.. . and Into the Marketplace, NA WBO 
F inancial Services Council , Tustin, Cali
fornia 

Dale 0. Anderson, President, Greater North 
Dakota Association, Bismarck, North 
Dakota 

Chellie Campbell, President, Cameren Diver
sified Management, Inc., NA WBO Public 
Policy Council , Pacific Palisades, Cali
fornia 

Brooke Miller, NA WBO Chapter President, 
St. Louis, Missouri 

John F . Robinson, President & C.E.O., Na
tional Minority Business Council, Inc., 
New York, New York 

Lucille Treganowan, President , Trans
missions by Lucille, Inc., NA WBO Chap
ter President, Pittsburgh, Pennsylvania 

Wanda Gozdz, President, W. Gozdz Enter
prises, Inc. , NAWBO Public Policy Coun
cil, Plantation, Florida 

Frank A. Buethe, Manager, Advance Busi
ness Development Center, Green Bay 
Chamber of Commerce, Green Bay, Wis
consin 

Rachel A. Owens, Family Business Special
ist, Mass Mutual, NA WBO Chapter Presi
dent, Irvine, California 

Brenda Dandy, Vice President, Marine En
terprises International, Inc. , NA WBO Fi
nancial Services Council, Baltimore, 
Maryland 

Terry E. Tullo, Executive Director, National 
Business Association, Dallas. Texas 

Tana S. Davis, Owner, Tana Davis C.P.A., 
NA WBO Chapter President, Encino, Cali
fornia 

Mary G. Zahn, President, M.C. Zahn & Asso
ciates, NA WBO Public Policy Council, 
Philadelphia, Pennsylvania 

Gary Woodbury, President, Small Business 
Association of Michigan 

Hector M. Hyacinthe, President, Packard 
Frank Organization, Inc. , New York Del
egation Chair-1986, White House Con
ference on Small Business, Ardsley, New 
York 

Mary Ellen Mitchell, Executive Director, 
Independent Business Association of Wis
consin, NSBU Council of Regional Execu
tives, Madison, Wisconsin 

Susan J. Winer, President, Stratenomics, Il
linois Delegation Chair-1986, White 
House Conference on Small Business, 
Chicago, Illinois 

Lucy R. Benham, Vice President, 
Keywelland Rosenfeld, P.C., NA WBO 
Public Policy Council, Troy, Michigan 

Beverly J. Cremer, Chief Executive Officer, I 
& S Packaging, NAWBO Chapter Presi
dent, Kansas City, Missouri 

C. Virginia Kirkpatrick, President/Owner, 
CVK Personnel Management & Training 
Specialists, NAWBO Financial Services 
Council, St. Louis, Missouri 

Mary Ann Ellis, President, American Speedy 
Printing, NAWBO Chapter President, 
Boynton Beach, Florida 

Shaw Mudge, Jr., Vice President, Operations, 
Shaw Mudge & Company, Connecticut 
Delegation Chair-1986, White House 
Conference on Small Business, Stamford, 
Connecticut 

Eunice M. Conn, Executive Director, Small 
Business United of Illinois, NSBJ Council 
of Regional Executives, Niles, Illinois 

Ronald B. Cohen, President, Cohen & Com
pany, Immediate Past President, NSBJ, 
Cleveland, Ohio 

Hilda Heglund, Executive Director, Council 
of Small Business Executives, Metropoli
tan Milwaukee Association of Commerce, 
Milwaukee, Wisconsin 
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Karin L. Kane, Owner/Operator, Dorrino's 

Pizza, NA VBO Chapter President, Salt 
Lake City, Utah 

Suzanne F. Taylor, President & Owner, 
S.T.A. Southern California, Inc., Vice 
President-Public Policy Council, 
NA WBO, South Laguna, California 

Suzanne Pease, Owner, Ampersand Graphics, 
NA WBO Chapter President, Morganville, 
New Jersey 

Maryjane Rebick, Co-Owner, Executive Vice 
President, Copy Systems, NA WBO Public 
Policy Council, Little Rock, Arkansas 

Arlene Weis, President, Heart to Home, Inc., 
NA WBO Public Policy Council, Great 
Neck, New York 

Deepay Mukerjee, President, R.F. Tech
nologies, 1995 Delegate, White House 
Conference on Small Business, Lewiston, 
Maine 

David Sahagun, Dealer, Castro Street Chev
ron, 1995 Delegate, White House Con
ference on Small Business, San Fran
cisco, California 

Dona Penn, Owner, Gigantic Cleaners, 
NA WBO Public Policy Council, Aurora, 
Colorado 

Barbara Baranowski, Owner, Condo 
Getaways, NAWBO Chapter President, 
North Monmouth, New Jersey 

Sheelah R. Yawitz, President, Missouri Mer
chants and Manufacturers Association, 
Chesterfield, Missouri 

David R. Pinkus, Executive Director, Small 
Business United of Texas, Texas Delega
tion Chair-1986, White House Conference 
on Small Business, Austin, Texas 

David P. Asbridge, Partner, Sunrise Con
struction, Inc., 1995 Delegate, White 
House Conference on Small Business, 
Rapid City, South Dakota 

Marj Flemming, Owner, Expeditions in Lead
ership, 1995 Delegate, White House Con
ference on Small Business, Signal Moun
tain, Tennessee 

Jo Lee Lutnes, Owner, Studio 7 Public Rela
tions, 1995 Delegate, White House Con
ference on Small Business, Columbus, 
Nebraska 

Margaret Lescrenier, Vice President, 
Gammex RMI, Small Business Commit
tee Member, Wisconsin Manufacturers 
and Commerce 

Gordon Thomsen, Chief Executive Officer, 
Trail King Industries, Inc., 1994 Small 
Business Administration National Ex
porter of the Year, Mitchell, South Da
kota 

Leri Slonneger, NAWBO Chapter President, 
Washington, illinois 

Shalmerdean A. Knuths, Co-Owner/Director 
of Administration, Rasco Manufacturing 
Company, 1995 Delegate, White House 
Conference on Small Business, Madison, 
South Dakota 

Alan M. Shaivitz, President, Allan Shaivitz 
Associates, Inc., 1995 Delegate, White 
House Conference on Small Business, 
Baltimore, Maryland 

Linda Butts, President/Owner, Prairie Res
taurant & Bakery, Member, NFIB, 
Carrington, North Dakota 

Malcolm N. Outlaw, Owner/President, 
Sunwest Mud Company, Board Member, 
Small Business United of Texas, Midland, 
Texas 

Suzanne Martin, Council of Smaller Enter
prises, Greater Cleveland Growth Asso
ciation, NSBJ Council of Regional Ex
ecutives, Cleveland, Ohio 

David L. Condra, President, Dalcon Com
puter Systems, 1995 Delegate, White 
House Conference on Small Business, 
Nashville, Tennessee 

Doris Morgan, Vice President, Cherrybank, 
1995 Delegate, White House Conference 
on Small Business, Hazlehurst, Mis
sissippi 

Dr. Earl H. Hess, Lancaster Laboratories, 
Inc., Pennsylvania Delegation Chair-
1986, White House Conference on Small 
Business, Lancaster, Pennsylvania 

Ralph S. Goldin, President, Goldin & Staf
ford, Inc., 1995 Delegate, White House 
Conference on Small Business, Landover, 
Maryland 

John C. Rennie, President, Pacer Systems, 
Inc., Past President, NSBU, Billerica, 
Massachusetts 

Murray A. Gerber, President, Prototype & 
Plastic Mold Company, Inc., Connecticut 
Delegation Chair-1986, White House 
Conference on Small Business, Middle
town, Connecticut 

Robert E. Greene, Chairman & CEO, Network 
Recruiters, Inc., 1995 Delegate, White 
House Conference on Small Business, Bel 
Air, Maryland 

Jule M. Scofield, Executive Director, Small
er Business Association of New England, 
Waltham, Massachusetts 

Jack Kavaney, President, Gateway Prop
erties, 1995 Delegate, White House Con
ference on Small Business, Bismarck, 
North Dakota 

Leo R. McDonough, President, Pennsylvania 
Small Business United, Pittsburgh, 
Pennsylvania 

Sarah Lumley, Co-Proprietor, Save-A-Buck 
Auto Sales, 1995 Delegate, White House 
Conference on Small Business, Sumter, 
South Carolina 

David A. Nicholas, General Manager, Dapco 
Welding Supplies, Inc., Hagerstown, 
Maryland 

Joan Frentz, NAWBO Chapter President, 1995 
Delegate, White House Conference on 
Small Business, Louisville, Kentucky 

Bruce A. Rasche, Controller, Sencore, Inc., 
South Dakota Delegation Chair-1995, 
White House Conference on Small Busi
ness. Sioux Falls, South Dakota 

Michael J. McCurdy, Franchisee, 7-Eleven, 
1995 Delegate, White House Conference 
on Small Business, Baltimore, Maryland 

Robert G. Clark, President, Clark Publish
ing, Inc., 1995 Delegate, White House 
Conference on Small Business, Lexing
ton, Kentucky 

Michael Stocklin, President, Flathead Busi
ness & Industry Association, Kalispell, 
Montana 

Van Billington, Executive Director, Retail 
Confectioners International, NSBC Coun
cil of Regional Executives, Glenview, il
linois 

Daniel L. Biedenbender, Vice President, 
Atlas Iron & Wire Works, Inc., National 
Treasurer, American Subcontractors As
sociation, Milwaukee, Wisconsin 

Earl B. Chavis, Owner, CTM Tech, Inc., 1995 
Delegate, White House Conference on 
Small Business, Florence, South Caro
lina 

Patricia F. Moenert, President & Owner, 
Moenert Executive Realty, Inc., Boynton 
Beach, Florida 

Rudolph Lewis, President, National Associa
tion of Home Based Businesses, Owings 
Mills, Maryland 

Robert F. Taylor, President, Erie Manufac
turing Company, Board of Directors, 
Council of Small Business Executives, 
Milwaukee, Wisconsin 

Duane E. Smith, Administrative Partner, 
Charles Bailly & Company, 1995 Delegate, 
White House Conference on Small Busi
ness, Billings, Montana 

Gary Batey, General Manager, Independent 
Cement Corporation, Hagerstown, Mary
land 

G. Jesse Flynn, C.E.O., Flynn Brothers Con
tracting, Inc., 1995 Delegate, White House 
Conference on Small Business, Louis
ville, Kentucky 

Frank J. Tooke, Montana Society of CPAs, 
1995 Delegate, White House Conference 
on Small Business, Miles City, Montana 

Brenda B. Schissler, President, StaffMasters, 
1995 Delegate, White House Conference 
on Small Business, Louisville, Kentucky 

Henry Carson ill, Vice President, Henry Car
son Company, Member, South Dakota 
Family Business Council, Sioux Falls, 
South Dakota 

Roy H. Hunt, President & C.E.O., Hunt Trac
tor, Inc., Kentucky Delegation Chair-
1995, White House Conference on Small 
Business, Louisville, Kentucky 

Susan D. Cutaia, President, Tiger Security 
Products, 1995 Delegate, White House 
Conference on Small Business, Boca 
Raton, Florida 

Charles F. Hood, Franchisee, 7-Eleven, Mem
ber, Baltimore Franchise Owners Asso
ciation, Jarr, Maryland 

Kenneth D. Gough, President, Accurate Ma
chine Products Corporation, Chairman, 
Small Business Committee, Tri-Health 
Business Alliance, Johnson City, Ten
nessee 

James W. Kessinger, President, Anderson 
Packaging, Inc., Kentucky Delegation 
Vice-Chair-1995, White House Con
ference on Small Business, Lawrence
burg, Kentucky 

Charles Aiken, Owner, Health Force of Co
lumbia, 1995 Delegate, White House Con
ference on Small Business, Columbia, 
South Carolina 

Kay Meurer, President, Discount Office Inte
riors, 1995 Delegate, White House Con
ference on Small Business, Louisville, 
Kentucky 

Kevin R. Nyberg, President, Nyberg's Ace 
Hardware, Member, National Retail 
Hardware Association, Sioux Falls, 
South Dakota 

Tom Everist, President, L.G. Everist, Inc., 
Sioux Falls, South Dakota 

Lewis A. Shattuck, Executive Vice Presi
dent, Barre Granite Association, Mem
ber, Associated Industries of Vermont, 
Barre, Vermont 

Tom Batcheller, President, Zip Feed Mills, 
Inc., 1995 Delegate, White House Con
ference on Small Business, Sioux Falls, 
South Dakota 

Lalit K. Sarin, President & C.E.O., Shelby 
Industries, Inc., 1995 Delegate, White 
House Conference on Small Business. 
Shelbyville, Kentucky 

Christine S. Huston, Manager, Economic & 
Business Development, Indiana Cham
ber's Small Business Council, NSBU 
Council of Regional Executives, Indian
apolis, Indiana 

Dean M. Randash, President, NAPA Auto 
Parts, 1995 Delegate, White House Con
ference on Small Business, Helena, Mon
tana 

Luis G. Fernandez, M.D., Director, Trauma 
Services, Mother Frances Hospital, Mem
ber, American College of Surgeons, 
Tyler, Texas 

Ed Grogan, President & C.E.O., Montana 
Medical Benefit Plan, 1995 Delegate, 
White House Conference on Small Busi
ness, Kalispell, Montana 

David Davis, President, Advanced Home 
Care, Inc., 1995 Delegate, White House 
Conference on Small Business, Unicoi, 
Tennessee 



March 21, 1996 CONGRESSIONAL RECORD-SENATE 5755 
Joe Kropkowski , President, Baltimore Fran

chise Owners Association, Bel Air, Mary
land 

Susan Szymczak, President, Safeway Sling 
USA, Inc., Member, Metropolitan Mil
waukee Association of Commerce, Mil
waukee, Wisconsin 

H. Victoria Nelson, Proprietor, Jarnel Iron & 
Forge, 1995 Delegate, White House Con
ference on Small Business, Hagerstown, 
Maryland 

Helen Selinger, President, Sloan Products 
Company, Inc., 1995 Delegate, White 
House Conference on Small Business, 
Matawan, New Jersey 

Charles B. Holder, President, Hol-Mac Cor
poration, 1995 Delegate, White House 
Conference on Small Business, Bay 
Springs, Mississippi 

Marguerite Tebbets, President, Window 
Pretties, Inc. , President, Women Busi
ness Development Center, Kennebunk, 
Maine 

Catherine Pawelek, NA WBO Chapter Presi
dent, Coral Gables, Florida 

Mak Gonzenbach, Vice President, Valley 
Queen Cheese Factory, Inc., 1995 Dele
gate, White House Conference on Small 
Business, Milbank, South Dakota 

Geoff Titherington, Owner, Bonanza, Amer
ican Franchisees Association, Sanford, 
Maine 

Richard Watson, Executive Vice President, 
Walker Machine Products, Inc. , National 
Screw Machine Products Association, 
Collierville, Tennessee 

Tonya G. Jones, President, Mark IV Enter
prises, Inc. , NFIE Guardian Advisory 
Council, 1995 Delegate, White House Con
ference on Small Business, Nashville, 
Tennessee 

The PRESIDING OFFICER (Mr. 
COVERDELL). Who yields time? 

The Chair recognizes the Senator 
from South Carolina. 

Mr. HOLLINGS. Mr. President, my 
distinguished colleague from West Vir
ginia just thanked a group of people. I 
wondered who they were. I knew no 
lawyer who had ever tried a case in a 
courtroom would ever put up a bill of 
this kind. So, having sponsored this 
measure, they would have to have some 
extraneous help of some kind to fash
ion an abortion as this "conspiracy"
not conference-report. I emphasize 
"conspiracy," Mr. President. 

The distinguished Senator from West 
Virginia says when you work with him, 
it is very close and everything else. Of 
course, he did not thank the Senator 
from South Carolina because we never 
got close because we never conferred 
and we never were told about a meet
ing. We could not see the draft. We 
heard first about this so-called con
ference , or conspiracy, report, with 
Richard Threlkeld on CBS at 7:20 last 
Thursday evening on the evening news, 
when he said it was coming up. I had 
yet to get a copy, even though I am a 
member of the conference, struggling 
around on Friday to try to find out 
what we were going to have. 

The story down in the local press, the 
way they politically work it , was that 
the Senator from South Carolina was 
going to filibuster. We had not had a 
chance to debate. We had not had a 

chance to debate. But the point of the 
matter is that , as the Senator from 
West Virginia talks about small busi
ness, small business-look at the chart. 
That is not small business. I think he 
ought to talk more closely with the 
distinguished Senator from Washing
ton, whom he has been working with, 
because they are not quite in step. 

These heart pacemakers at $3,000, 
motorized wheelchairs, hotel bills, 
tonsillectomies, maternity stays, and 
all-maybe somebody is selling a base
ball. We will let that one go by-18 
cents. I hope we are not finding a Fed
eral need up here, with all the States 
rights atmosphere, to all of a sudden 
pass a Federal law on account of 18 
cents on the cost of a baseball. 

We go through, and it is really sad, 
because, going right to the chart, we 
have never seen that before. I guess 
that is the option of those who do not 
have a case, to try to do it by sheer 
surprise. They came in first years 
ag~I will never forget it-and said 
there was a litigation explosion. You 
do not hear them arguing about the 
litigation explosion anymore. 

They said there was an insurance cri
sis. We have here in the record that in
surance companies are making billions 
and billions of dollars, so there is not 
that. Their reserves are up to an all
time high. They are doing great. So the 
insurance company is doing well, so 
you do not have that. 

Then they had the matter of uni
formity. Mr. President, they were 
going to get all the States together and 
have uniformity, but it is quite obvious 
that the many splendored thing, the 
test tube of federalism at the State 
level , clashed with that uniformity. 
And they created specific exemptions 
for those States who had more strin
gent requirements of an injured party. 
Those State laws could hold. Those 
who had less stringent laws would have 
to come under the stringent restric
tions of this particular measure. So on 
the face of it, it showed absolutely no 
uniformity. So they gave up on uni
formity, in a fashion. 

Then they went to the matter of 
global competition. That is a sort of 
mystique around this Congress. We in 
Washington have discovered global 
competition. The matter of losing your 
job is psychological-the "anxiety soci
ety" they write about. " Downsizing." 
It is all so polite. Heck, they have been 
fired, and they moved the jobs over
seas. Who has moved them? It is not 
global; it is us. 

It is like the Spanish Civil War with 
the fifth column. Over half of what we 
are importing in here are American 
multinational generated. I used the fig
ure that they had researched back in 
the late 1970's. It was 41 percent. I 
know over 50 percent of the imports are 
by 200 companies of the Fortune 500. 
They are the big, powerful people who 
can afford it. Small business cannot 

move overseas, but big business has 
moved overseas and continues, in a ver
itable hemorrhage. We explained it to 
everyone so they could understand the 
cost of manufacture. It was 30 percent 
of volume for the associates or work
ers, employees-you can save as much 
as 20 percent. 

It is a given, if you move to a low
wage country, a $500 million company 
can save $100 million if they just keep 
their executive office here, their sales 
force, but move their manufacture to a 
low-wage country. They can move off
shore and get rich, or they can con
tinue to stay and work their own peo
ple and go broke. That is the trade pol
icy of this Congress. These companies 
are not greedy. If I ran the company, if 
you ran the company, we would do the 
same thing. Competition has moved. So 
are we going to sit around here and 
wonder-what? That Congress is run
ning around in a circle about term lim
its and all these other little funny 
things they can think of, including 
product liability that the States have 
long handled. 

The distinguished Senator from 
Rhode Island got up and said "15 years, 
15 years" the Congress has considered 
this issue. But the State of Rhode Is
land has responded. That is the mys
tery to me, that the proponents come 
around and act, all of a sudden, like 
they have discovered these things. As
sume everything is true on that chart 
next to the Senator of Washington. 
What has the legislature of the State of 
Washington done about it? They have 
acted. The State of Georgia has acted. 
The State of South Carolina had prod
uct liability reform back in 1988. It was 
fully debated. But all of a sudden, we in 
Congress discover things. Why? Be
cause we take a poll. None of these 
pollsters has ever served in public of
fice, but they get the hot-button items, 
six or seven of them-and you have 
Victor Schwartz, that is a good one
saying how they went after the law
yers. They go after the doctors. Every
body is against the doctors, until they 
need one. Everybody is against the law
yers, until they need one. That is a 
given in society. 

But you do not just pass Federal laws 
to vitiate the laws of the 50 States on 
a statute of repose. Take the referen
dum they had in the State of Arizona. 
The proponents of this measure say, 
" Forget about your referendum. " They 
want to get back to the people, but " we 
are going to tell you from Washington 
what to do, State of Arizona, regard
less of your referendum." So what is 
going on up here? 

Now they come with the shunt. We 
are used to trying cases. You are lim
ited to the record and the proof that 
you have, but this crowd just makes it 
up at the last minute. They have gone 
back to the products that have been 
kept off the market, and the shunt. I 
had not heard about the shunt, so we 
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called up the Food and Drug Adminis
tration and they said there is no prob
lem. 

Yes, Dow has been cited by our dis
tinguished colleagues from Connecti
cut and Washington as going broke. It 
ought to go broke. They will never 
make-and a lot of other companies 
will never make-those implants like 
that again and try to sell them like hot 
cakes. Yes, sirree, that is what happens 
in our society, and we repair that kind 
of nonsense that goes on. Innocent 
women going in and thinking they are 
getting a health cure and instead they 
are ending their lives. 

So Dow does not sell them anymore, 
but Applied Silicon sells silicon, 
Neusal sells silicon. And we get an
other list of those-that little bit of 
material that goes into the shunt that 
takes the water off the brain. The in
ference of the Senators here trying to 
use that argument is that children and 
individuals are going to die unless we 
pass product liability at the Federal 
level. Come on. 

Take that chart next to the Senator 
from Washington. If a pacemaker costs 
$3,000, that has far more intricate ma
terials than a shunt. They would take 
pacemakers off the market if you fol
lowed the logic of their argument. You 
could not afford $3,000 for that. I ques
tion that figure , to tell you the truth. 
I wish I had a chance to try it. My 
mother passed on just a few years ago , 
dying at 95 years of age, but she had 
four pacemakers and we never paid 
that. Maybe it is cheaper in Georgia 
and South Carolina than up here in 
this land-$18,000. 

But let us assume the truth. If the 
truth is there , then pacemakers have 
to get off the market, using the logic of 
the argument about the shunt and a 
little bit of silicon material that goes 
into it. Come on. It is available. It is a 
false argument. 

We are going to have to have a legis
lative congressional committee ap
pointed on ski lifts , because it is only 
$2. It is way more dangerous than $2. I 
have been on them. The Presiding Offi
cer has been on them. Get on one of 
those things and find out they are only 
spending $2 for safety. We have to get 
that up. 

That is the real Federal problem. 
Their little charts. They had the coffee 
chart yesterday. They took down the 
coffee chart. At least they have some 
shame. We proved that punitive dam
ages award had been cut. The judges in 
New Mexico have sense , but the coffee 
case had no sense. When the pro
ponents finally found that out, they 
took the chart down. 

What do they do here? Assuming all 
of that, as I say, is true, they act like 
the States have never acted before. I 
wanted to emphasize, too, coming in 
with this thing. Now let me read you 
this particular ad by the American 
pharmaceutical research companies, 

which appeared on the Federal page of 
the Washington Post on March 27, 1995. 
Here is what the American pharma
ceutical group of manufacturers adver
tise in this ad: 

Drug companies target major diseases with 
record R&D investment. Pharmaceutical 
companies will spend nearly S15 billion on 
drug research and development in 1995. New 
medicines in development for leading dis
eases include 86 for heart disease and stroke, 
124 for cancer, 107 for AIDS and AIDS-related 
diseases, 19 for Alzheimer's, 46 for mental 
diseases, and 79 for infectious diseases. 

In this ad the pharmaceutical compa
nies include a bar graph showing their 
steady increase in R&D investment 
since 1977. They spent $1.3 billion in 
1977, S2 billion in 1980, $3.2 billion in 
1983, $4.7 billion in 1986, S7.3 billion in 
1989, $11 .5 billion in 1992, and an esti
mated $14.9 billion in 1995. 

Maybe they will go out and research 
a new kind of silicon-they spent al
most $15 billion on overall research in 
1995. But if you listen to the Senator 
from Connecticut and the Senator from 
Washington, you would think you can
not get the drugs on account of product 
liability; the drug companies are all 
going out of business. 

In fact, the foreign drug companies 
are all coming from Europe over here 
like gang busters and investing. I will 
have a list before we end this debate 
this morning of the pharmaceutical 
companies joining in and they are not 
complaining. They are coming from 
Switzerland to South Carolina and 
Hoffmann-La Roche is not complaining 
about product liability. Wellcome is 
coming in with Glaxo in North Caro
lina. They are not complaining about 
product liability. We have product li
ability laws in our States. 

What they do in this measure, Mr. 
President, if you read it, goes way too 
far. We see this the more we now have 
a chance to look at it and wonder why. 
For example, I wondered why MADD 
came out against this bill , and then 
when I read that provision about puni
tive damages and substances-let us 
have all the drunk drivers not worry 
about punitive damages, do not worry 
about punishment, go ahead, drive 
drunk. Here we have the finest move
ment under MADD at the Federal and 
the State level. But this crowd now 
wants to write a bill so zealous about 
punitive damages and getting rid of 
it-at least one Senator said he did not 
even believe in punitive damages-that 
I can tell you now that they said tell 
the drunk drivers to go ahead, do not 
worry about punishment, drive. Tell 
the trial judge that you are obligated 
under the common law to charge the 
jury with the law, but keep it a secret. 

The Senator from West Virginia said 
we do not have a cap. I guess that is 
the part he is reading in the bill , be
cause as far as the jury knows, there is 
no cap. Why? Because that is the law 
under the common law, but they have 
a provision in here where the judge 
does not tell the jury about the law. 

Now come on, what kind of laws are 
we passing here? Tell t he drunk driv
ers, " Go ahead, drive drunk." Tell the 
judge who has the responsibility to 
stay out of the facts of the case, to , by 
gosh, keep the law secret and then 
come around and have a new hearing 
on the facts in violation of the Con
stitution. 

The Cessna crowd, tell them now 
with the statute of repose , " Don't 
worry about it, as long as the part 
would last for 15 years. " Most of the 
planes I have been flying in are more 
than that. When you fly around in a 
State in small planes, you will find 
they are more than 15 years old. But 
tell Cessna that they can go like 
gangbusters, do not worry about the 
parts. 

There, shoot the Maytag man. Put 
him out of business. He does not have 
to stand there and say, " My refrig
erator is not going to catch fire. It is 30 
years old, and they still haven't called 
me to repair it." Shoot the May tag 
man. 

Blow up the furnaces. I went through 
a textile plant just the other day. It is 
100 years old, but the machinery is 
brand new. They are competitive. When 
I first started, the shunts, as they call 
them, in the weaving machines used to 
be about 200; then they got to 400, then 
1,500. The Japanese made machines up 
above that, I do not know how many 
thousands. They have the newest ma
chinery. 

Yes, somebody in the plant may have 
been hurt. But now, hereafter, when 
you have to put all that investment in 
there, do not worry about the cost of 
the safety of the worker after the ma
chine is 15 years old. I think they will 
close down the textile show we have in 
Greenville for new machinery because 
we are going to pass the law that after 
15 years you can forget about how safe 
a machine is. There is no more product 
liability. They will take the hindmost. 
Just get hurt. Do not worry about it. 
Let society take care of the injuries 
and everything else because the na
tional Congress, in the face of the 
State laws and provisions that are 
working extremely well as of now, de
cided exactly what to do. 

The utilities, oh, heavens, we had a 
good half-hour show on yesterday 
about the utilities. The utilities, now 
they did not want to write strict liabil
ity, so they wrote a double negative in 
the particular provision. Of course, the 
distinguished Senator had a difficult 
time trying to answer the questions be
cause you could tell the lawyers down
town wrote this thing, not the staff. If 
the staff had written it, you would 
have seen somebody getting cussed out 
for writing that kind of thing. But the 
lawyers downtown were writing that 
thing up. They did not want to mention 
what they really meant. 

That is, for the utilities, do not 
worry about the highest degree of care 
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we require in Georgia, South Carolina 
and the States of America because now 
we have a provision in here to tell the 
utilities to go ahead, forget about the 
highest degree of care. 

Then, the corporate head was riding 
with his worker after work in the 
evening. They get into a wreck. A big 
trucking company runs the red light. 
The corporate head can get $16 mil
lion-no, excuse me, it says double eco
nomic damages. We had one corporate 
head making $16 million, so he could 
get a $32 million verdict. But the poor 
fellow sitting in the front seat with 
him has got a cap-the gentleman said 
it "ain't no cap" -but he gets $250,000. 
He is capped. 

That is how the workers and consum
ers got this. The proponents of the bill 
discriminate against the people they 
say they are trying to help. They can
not name an organization of workers, 
consumers or others who are not afflu
ent that favors this nonsense. The pro
ponents come around-and discriminate 
against those of modest means-the 
senior citizens, women, children. 

Oh, on pain and suffering, well, they 
are compensated. They have to have 
another hurdle. We put in another hur
dle for them regarding joint and sev
eral liability. Mr. President, they come 
right down to the wire. 

I was watching this morning when 
the distinguished majority leader was 
on TV. He was talking about guns and 
the second amendment. Let me read 
two other amendments. 

In suits at common law [amendment Vll], 
where the value in controversy shall exceed 
twenty dollars, the right of trial by jury 
shall be preserved, and no fact tried by a 
jury, shall be otherwise reexamined in any 
Court of the United States, than according 
to the rules of common law. 

They absolutely mandate it be reex
amined by the trial judge. That is in 
violation of amendment VII. 

Then amendment X: 
The powers not delegated to the United 

States by the Constitution, nor prohibited 
by it to the States, are reserved to States re
spectively, or to the people. 

The distinguished majority leader al
ways comes and says, "Look, I have 
got here in my pocket" the lOth 
amendment-some carry around the 
contract. The distinguished senior Sen
ator from West Virginia carries around 
the Constitution. The distinguished 
majority leader carries around the lOth 
amendment, until this. 

When it comes to Medicaid, let the 
States handle it. When it comes to edu
cation, abolish the Department; that is 
a function of the States. When it comes 
to welfare, the Governors come in and 
say, let the States handle it. When it 
comes, by cracky, to crime, we have 
had a 2-year intramural around here 
trying to make sure that we get back 
to a program that we know did not 
work. 

President Nixon put in LEAA, block 
grants, to the States. The next thing 

you know, they had a tank down in 
Hampton, VA, to protect the court
house. I do not know what was going to 
attack the courthouse in Hampton. 
They had the Governor of Indiana buy
ing a plane, a Beechcraft, so his wife 
could go and buy her clothes in New 
York. They were buying planes and 
buying tanks and everything else. Try
ing to get the money down to the offi
cer on the beat was like delivering let
ters by way of a rabbit; you could not 
get it there. 

At the time the city, the council, got 
it, the State, whatever, a politician got 
his hands on it. It was all for law en
forcement, but law enforcement never 
saw it. But they say, "Oh, no, we've got 
to have block grants." After the expe
rience where we had to abolish the 
LEAA, they come with this one on ac
count of the political poll. 

Lawyers. They have two giants, they 
say, the consumers and the trial law
yers, consumers and trial lawyers. The 
Senator from California emphasized 
what needs to be emphasized, and that 
is that we are looking out for individ
uals and individual injuries. It is not 
easy to try these injury cases. As we 
all know, less than 4 percent of all civil 
cases are product liability, less than 1 
percent get to the courts, and product 
liability accounts for less than 1 per
cent of the cost of any of these prod
ucts. They can keep on putting up 
charts, but the Conference Board re
futed that. They said less than 1 per
cent of the cost of any of their articles 
were attributable to product liability. 
So what did we do? What did we do? We 
pass a totally unconstitutional meas
ure. But more than anything else, Mr. 
President, the word "greed" has been 
used around here. I could not, in con
science, come and say, now, let us 
apply this all to injured individuals but 
not to injured businesses. Oh, no. No, 
no. 

I see where United Airlines wants to 
sue that manufacturer of the baggage 
handler. It got loose up in Denver, that 
machine. We had one of those ma
chines, Mr. President, when I was in 
college. It had the laundry where you 
sent your clothes over there, and it had 
a machine that ripped the buttons off 
your shirt and shot them through your 
socks. I know that machine now is up 
at the Denver airport. It tears up the 
package, rips into the bags, and skirts 
it into the gears, stopping everything. 

So now, Mr. President, we have the 
business that can go ahead and get its 
way on punitive damages-do not 
worry about any $250,000, keeping it a 
secret, and then tell the trial judge 
later to start on his own factual find
ings and everything else like that in 
violation of the Constitution. Do not 
worry about any of that. Sue, like 
Pennzoil did Texaco-get a $10 billion 
verdict, $10.2 billion. That is more than 
all the product liability verdicts for in
jured matters in the last 20 years put 

together-$10.2 billion. Add them up. 
One business. 

The overwhelming majority of prod
uct liability is businesses suing busi
nesses. They believe when they get a 
bad product misrepresented, they 
ought to have a cause of action. But 
they have done everything in the world 
to put hurdles in this thing, unconsti
tutional provisions, separating the in
jured parties, separating the businesses 
out, making sure that the corporate 
heads and those of affluence get big 
economic damages. They can get big 
verdicts; not women, not children, not 
senior citizens who have retired. They 
have all of a sudden become second
class citizens. 

That is the bill. It is a shame. I yield 
the floor. 

Mr. GORTON. Mr. President, I think 
a few brief moments in outlining what 
this bill does and what it does not do 
may be particularly in order at this 
stage in the debate. 

If we were to take at face value what 
we have heard from my distinguished 
colleague from South Carolina, coupled 
with his colleagues from Massachusetts 
and California, we would entirely lose 
sight of the fact that nothing in this 
bill limits in any respect the ability of 
any individual to recover a verdict in 
any court for all of the actual damages 
suffered by that individual as a result 
of what a jury may determine to have 
been a defective product. 

Let me repeat that. The Presiding bf
ficer, if he is injured by a defective 
product, will recover in the future, as 
he has in the past, all of his actual and 
provable damages. Obviously, there 
will be a difference in those damages 
from one person to another, even with 
similar injuries. 

Second, Mr. President, nothing in 
this bill limits the ability of an injured 
person to recover as a result of a jury 
verdict all of the damages that jury 
may attribute to pain and suffering or 
to noneconomic damages. 

I find the argument of the Senator 
from South Carolina particularly curi
ous. He says this is a terrible bill be
cause an executive making $2 million a 
year can recover more than someone 
making the minimum wage. Mr. Presi
dent, that seems to me to be an argu
ment that we ought to impose caps, 
caps that we have not imposed. Per
haps the Senator from South Carolina 
is suggesting a reform which no one, as 
far as I know, has ever proposed any
where in the United States. That is, 
that there ought to be a cap on the eco
nomic damages that any individual can 
receive, and that if an individual mak
ing $100,000 loses a year of work, that 
person should not be able to recover 
any more than a person who makes 
$20,000, or vice versa. But that is a 
change in the law that, as far as I 
know, no one has ever proposed. 

This bill allows you, Mr. President, 
to recover all of the actual damages 
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that you have suffered as a result of an 
accident that is the fault of some prod
uct, including your lost wages, based 
on whatever your wages are. Is that un
equal justice because some people have 
higher wages than others? I do not 
think so . It also allows the jury to 
award you or anyone else whatever it 
may determine in the way of non
economic damages. 

We did have a debate on this subject 
in this body the first time around, not 
in connection with punitive damages 
but in connection with medical mal
practice. There was an attempt on the 
floor to put a ceiling on the amount of 
noneconomic damages that could be re
covered in a medical malpractice case. 
That proposition lost on the floor of 
the Senate, Mr. President, and ulti
mately the entire medical malpractice 
section was taken out of the bill , to be 
dealt with separately. 

This bill proposed no such limit in 
committee, no such limit on the floor 
when it was being debated last year, 
and has no such limitations now. What 
is limited in any respect is the imposi
tion of punitive damage awards-by 
definition, an award that is above and 
beyond all of the damages caused by 
the defective product. 

My distinguished friend and col
league who is so complimentary to me, 
the Senator from West Virginia, has 
said that he would not vote for a bill 
that had an absolute cap on punitive 
damages. This is a field in which we 
disagree. I would. In fact, I do not be
lieve, as an individual Senator, that 
there is any place in the civil justice 
system for punitive damages at all. 
They are not permitted in tort litiga
tion in the State of Washington and in 
a handful of other States. 

There are very few serious arguments 
made that there is no justice available 
for civil litigants as a result. There is 
an extremely strong argument, it 
seems to me, against punitive damages 
at all. Why should any individual re
cover more than a jury thinks that in
dividual has actually suffered, espe
cially when there is no limitation on 
the ability of the jury to make an 
award for pain and suffering for non
economic damages in addition to the 
proven actual damages in a case? 

We have a system in this country 
that is peculiar with respect to puni
tive damages designed as punishment 
without any limitations whatever. 
Every criminal code , for every crime 
up to and including first-degree murder 
and treason, has some kind of limita
tion. You cannot be executed twice for 
two murders. But with respect to puni
tive damages, in most places ther are 
no limitations at all. 

The Supreme Court of the United 
States has asked us to address this 
issue. I think we ought to address this 
issue. We do address it in a modest 
fashion in this bill , a very modest fash
ion, but only punitive damages, not 

any of the actual losses to any plaintiff 
in a product liability action whatever. 

If you heard only the arguments on 
the other side of this case, you would 
think everyone was being denied jus
tice, that no one was going t o be able 
to recover their losses, their actual 
damages in a piece of product liability 
litigation. 

Why should there be some predict
ability, some limitation on punitive 
damages? First, of course , because 
under the present system there can be 
an infinite number of actions with re
spect to the same product. We have a 
sentence, a punishment imposed, not 
with all of the protections of the crimi
nal code, not with the usual unanimous 
jury requirement, but just at the total , 
complete and unfettered discretion of 
juries. 

I think, as I say, that it is a terribly 
poor system. I did not prevail in my de
bates with my allies on my own side of 
the aisle or with my friend from West 
Virginia. I cannot remember what the 
views of my friend from Connecticut 
are on the subject. So we have a form 
of control which is not a cap. The Sen
ator from West Virginia is entirely cor
rect with respect to that; however, 
nothing with respect to requiring a 
company or an individual to pay its 
full share of the damages that it has 
caused, whether noneconomic or eco
nomic. 

Mr. President, this bill is about peo
ple. I spoke yesterday, and speak again 
today, briefly, about young Miss Tara 
Ransom in the State of Arizona who 
has spoken to Senator McCAIN and to 
people in my office about her silicon
based shunt for hydrocephalus. 

The great and deep concern that she 
and thousands of others have about the 
availability of a medical device , which 
has literally given her life and made 
that life worth living, is that it is in
creasingly unavailable due to a present 
system of absolutely uncontrolled and 
unlimited punitive damages. 

The next to the last paragraph in the 
article about this young lady from Ari
zona reads: 

The good news is that there are reform ef
forts underway in Arizona and at the Federal 
level. The Senate is planning to vote, as 
early as today, on legislation to place rea
sonable limits on punitive damages and 
eliminate unfair allocations of liability in 
all civil cases. This would protect all Ameri
cans -not just the manufacturers of medical 
products, but also small businesses, service 
providers, local governments, and non-profit 
groups. Above all, i t would save children like 
Tara. 

This is about American business, and 
competitiveness, and low prices for 
products. But it is even more about the 
people who use those products. 

Finally, Mr. President, we get this 
nonsense about drunk drivers, this 
utter nonsense about the drunk driv
ers. Well, of course, nothing in this bill 
has anything to do with suing drunk 
drivers . The implication that it has 

something to do with suing the people 
who supply them with alcohol neg
ligently, the so-called dram st op situa
tion-well , this bill specifically says, 
" A civil action for negligent entrust
ment shall not be subject to the provi
sions of this section but shall be sub
ject to any applicable State law." 

That argument, Mr. President, is 
pure nonsense. This is a product liabil
ity bill. It is not a negligent entrust
ment bill . It has nothing to do with 
someone who deliberately sells a gun 
to someone to kill a third person, or 
deliberately allow someone to become 
drunk and is sued under dram stop 
statutes at all. It does have to do with 
product liability, with people like Tara 
Ransom, with companies like Cessna, 
with those who manufacture devices 
and therapeutic drugs , and a myriad of 
other products for the American peo
ple. It does have to do with giving 
them a better deal than the present 
system does, which is a lottery for 
plaintiffs and a bonanza for those who 
represent them. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. HOLLINGS. Mr. President, I 
yield the distinguished Senator from 
Alabama 15 or more minutes, as he 
may require. 

The PRESIDING OFFICER. The 
Chair recognizes the Senator from Ala
bama. 

Mr. HEFLIN. Mr. President, I just 
found out that Senator ROCKEFELLER is 
going to vote for the conference report. 
Senator GORTON has said that Senator 
ROCKEFELLER could never vote for a 
bill if it had a cap in it, a definite cap. 
And as I read it-now, maybe he can, in 
some way or another, explain this lan
guage -we have a language on page 10 
of the report relating to punitive dam
ages. First, the language in the report 
says the " greater" of two times the 
sum of the amount awarded to a claim
ant for economic loss and noneconomic 
loss, or $250,000. That is not a definite 
cap because the amount of economic 
loss and noneconomic loss is a variable. 
But language immediately thereafter 
says, " special rule." This applies to the 
rule on punitive damages for small 
businesses where these corporations 
have 25 employees or less. I might add 
that this language applies also to indi
viduals. The " special rule" provides 
that punitive damages shall not exceed 
the " lesser" of two times the economic 
loss and noneconomic loss, or $250,000. 
So punitive damages cannot exceed, in 
any event, $250,000. So that is a defi
nite, established cap. 

I am not going to hold Senator 
ROCKEFELLER to that since he did not 
make the statement to me. He must 
have made that statement to Senator 
GoRTON who is present on the floor . I 
would not want to put him in an em
barrassing situation. But I think this 
special rule shows very definitely that 
there is a cap in the bill. 
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Now, that also points out that a lot 

of language in this bill is slyly in
serted, and so craftily placed, that I 
think some of its key features have es
caped a great number of people's atten
tion. That is true with regard to the 
biomaterials provision. The biomate
rials provisions, to which Senator 
LIEBERMAN refers regarding raw mate
rials, also contains language regarding 
component parts. There are numerous 
implants that have component parts. I 
mentioned before that I have a pace
maker which has numerous component 
parts. There is a battery, and there are 
various wires that go down into the 
chambers of the heart that causes elec
trical charges to emit; it has various 
sensors and a computer that records 
the history of my heartbeats over a pe
riod of time. When doctors check it, 
they can check and see whether or not 
there was some unusual rhythm or un
usual activity taking place. Basically 
under the provisions of title II, on an 
implant that has component parts, 
there is complete immunity in regard 
to the supplier of the component parts, 
or the raw materials of an implant. 

Now, there is an exception in the 
event the manufacturer of the compo
nent part is also the manufacturer of 
the entire device or also the seller. But 
most medical devices are made from 
component parts, such as the batteries, 
and people furnish those separately. 
Title n gives complete immunity to 
suppliers with no chance to even dis
cover whether or not there was any 
negligence on the part of the supplier. 
It is interesting to see where the crafty 
language is written. It indicates that 
"implant" means-and this is the defi
nition on page 17 of the conference re
port-
a medical device that is intended by the 
manufacturer of a device to be placed into a 
surgically or naturally formed or existing 
cavity of the body for a period of at least 30 
days, or to remain in contact with bodily 
fluids, or internal human tissue through a 
surgically produced opening for a period of 
less than 30 days. 

Well, what is less than 30 days? I 
would assume that less than 30 days 
could mean 2 seconds or 1 second. It is 
very craftily designed. What is a sur
gically produced opening? Well, there 
is no definition in here, but a sur
gically produced opening would appear 
to me to be an opening in which you 
use surgical tools. Of course, that 
would mean that you normally think 
of a knife, of a scalpel, or of something 
like that. But what about intravenous 
materials, one of these locks where you 
tie it into you? You have devices where 
they put it in and out of your body, and 
they can put fluids into the body such 
as a blood transfusion. Consider a 
hypodermic needle-is that a surgical 
tube? 

You have a situation where we find 
that title could have some applicabil
ity with a blood transfusion. We should 
consider where a blood transfusion oc-

curs, and we know that blood has to be 
highly inspected and is subject to the 
highest standard of care because of 
AIDS and other matters. This bill is 
designed toward an interpretation that 
could mean that AIDS in blood is sub
ject-where someone has made a mis
take, who has been negligent or other
wise-to the provisions and the limita
tions and protections that are put 
within this bill. 

It is very carefully crafted, as I 
pointed out yesterday, in inserting a 
comma in the definitions section of du
rable goods, now within the purview of 
the report is any type of a product that 
has a life of more than 3 years-baby 
cribs, lawn mowers, toasters, or vir
tually any type of kitchen appliance. 

There are a great number of provi
sions in the bill that disturb me, in 
particular, the way that they are de
signed to favor the manufacturer or 
the seller, and it puts the injured party 
at such a disadvantage. For example, 
there is the misuse or alteration provi
sion, which provides that in a product 
liability action, the damages of a de
fendant will be reduced by the percent
age of responsibility for a claimant's 
harm attributable to the misuse oral
teration. But I see problems where 
there could phantom defendants-the 
phantom defendants where there is no
body there to be held responsible-and 
they can try to invoke the several li
ability provisions in the report as to 
noneconomic damages. These phan
toms are the ones that are all at fault 
and there is nobody left responsible for 
a claimant's injury. 

Then we have a situation in regard to 
employer and coemployee, as to wheth
er or not they might have misused or 
altered, or were at fault. So, in order to 
leave the impression on the jury, this 
bill requires that that be the last issue 
that is presented to a jury, because 
when they leave and go back to the 
jury room to decide, that is the last 
thing that they heard. So they are try
ing to put it off-the negligence or the 
lack of responsibility on the part of the 
manufacturer-and impose it on some
one else and to give it to that person 
just as he goes into the jury room as 
the last thing that they hear that will 
be predominantly on their mind. Is 
that fair to the claimant? 

There are numerous other aspects of 
that which disturb me. I suppose one of 
the things that I just cannot under
stand at all in regard to this is how
if it is good for the goose, why is it not 
good for the gander? And they exempt 
business losses. One business suing an
other business can bring his suit for 
commercial losses, losses of profit, un
limited amount, unlimited amount rel
ative to punitive damages, and dif
ferent statutes of limitation. 

The Uniform Commercial Code, I as
sume, is uniform everywhere. I under
stand there are a few differences in it. 
But in our State in Alabama, you have 

a 4-year statute of limitations in re
gard to the Uniform Commercial Code. 
The conference report imposes a short
er 2-year statute of limitations. 

The Senate-passed bill contained an 
exception to the 2-year statute-of-limi
tation provision stating that if a civil 
action under the bill is stayed or en
joined, the statute of limitation is sus
pended or tolled until the end of the in
junction. That provision was deleted 
from the conference report. Is that 
fair? I think not. 

I yield the floor. 
The PRESIDING OFFICER (Mr. 

SHELBY). Who yields time? 
Mr. GORTON. How much time re

mains? 
The PRESIDING OFFICER. Thirty

four minutes. 
Mr. GORTON. How much of that time 

does the Senator from Connecticut re
quest? 

I yield 15 minutes to the Senator 
from Connecticut. 

The PRESIDING OFFICER. The Sen
ator from Connecticut is recognized. 

Mr. LIEBERMAN. I thank the Chair. 
I thank my friend from the State of 
Washington. 

Mr. President, I have been thinking 
as I listened to the debate this morn
ing, and what preceded it yesterday 
and before that, that there is a way of 
thinking around the Capitol that is not 
the way of thinking that I hear back 
home in Connecticut. It is what I call 
either-or. You know if an idea is put 
forward by a Republican, no Democrat 
shall be for it. If an idea is put forward 
by a Democrat, no Republican should 
be for it, or, in this case, if something 
is good for business, it has to be bad for 
consumers. That does not figure , par
ticularly if you look at the overall ef
fects of this bill. 

What I want to contend here is that 
because of the extraordinary work done 
by Senators GORTON and ROCKEFELLER, 
and by the conferees from the Senate 
and the House, this is a win-win bill. 

This is a bill that is good for consum
ers and good for business. In that sense, 
it is good for our country overall. 

There is a way in which the oppo
nents to the legislation approach it 
with such skepticism, turning every 
word in the most potentially damaging 
light and not considering the inten
tions of the sponsors and the authors 
and the record that we have tried con
stantly to build on the floor. 

Everybody in America knows, at 
least most everybody knows, that our 
civil justice system is not working 
well. I do not think anybody really can 
stand up and defend the status quo of 
the litigation system in America. 
Nothing is wrong with it. That is pre
posterous. The average person on the 
street-! stop them in Hartford, New 
Haven, Bridgeport-knows that law
suits take too long; that people do not 
get justice in a timely fashion; that too 
much of the money goes to lawyers. 
They know that. 
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I think the question is, how are we 

going to make it better? Why should 
we make it better? Because of the spe
cific problems and shortcomings of the 
current system I just referred to and 
also because the public, the people 
have as little faith as the people of our 
country do today in our system of jus
tice. That is a profound problem that 
goes beyond tort reform and anything 
else. It strikes at the very heart of peo
ple's faith in the Government they 
have. Lord knows, we know they have 
enough lack of confidence in the legis
lative branch, maybe some in the exec
utive, but it goes to the judicial as 
well. 

I honestly believe, deeply believe 
that this bill-moderate, modest sen
sible, small, incremental reform_:_is a 
step in the direction of beginning to re
store some faith in the system, making 
it work for people who are injured and 
making sure that it does not destroy 
faith in the system by punishing people 
who are not guilty and letting those 
who are guilty often off without being 
punished. 

So I say this is win-win. It is good for 
business and it is good for consumers. 
It will create jobs by removing a deter
rent to innovation and investment. It 
will reduce consumer prices by making 
litigation less expensive. If 20 percent 
of the costs that we are paying for a 
ladder is litigation-related costs, the 
cost of that ladder is going to go down 
if we can reduce that litigation cost 
some, and it goes on and on throughout 
the system. 

I wish to talk particularly again 
about this biomaterials section of the 
bill of which I am a cosponsor. It comes 
from something that is very real that 
is threatening something very good. 
The very real element here is that 
there is an unnatural shortage of raw 
materials. Judge HEFLIN referred to it. 
Thank God, Judge HEFLIN is healthy 
and well today because of the pace
maker he has. He is one of 8 million 
people who have benefited from medi
cal implants of one kind or another. 
The device is put together by a manu
facturer but it takes parts they buy 
from people who do not make these 
parts particularly for this purpose. 
They are not making much money on 
selling those parts. Batteries are one. 
The information I put into the RECORD 
yesterday shows that one of the manu
facturers of batteries-a couple actu
ally-used in pacemakers have stopped 
selling to the manufacturers of pace
makers because they are afraid they 
are going to get sued for something 
that is not their fault. They would just 
as well sell the batteries to somebody 
else where the chance of a lawsuit is 
not as great. They are not worried 
about the negligence. They are worried 
about what it is going to cost them if 
they get tied up in a lawsuit. 

In the debate there is such skep
ticism expressed about these medical 

devices and pharmaceutical companies, 
et cetera. Sometimes when I look back 
and read history and I say, now, how 
far have we really come; how much bet
ter is the human race? I wonder if we 
have ascended very far in the way in 
which we deal with one another. 

However, there is one way we can ob
jectively show that there has been ex
traordinary progress in human experi
ence and that is in our health. We are 
living longer. You can see it year-by
year. We are up, I guess, in the mid
seventies now in terms of average life
span. A lot of that has to do with phar
maceuticals, these wonder drugs that 
have been invented. And a lot of it has 
to do with these medical devices that 
we are trying to protect by making 
sure that the manufacturers can con
tinue to get the parts, the materials 
and the component parts, and are not 
frightened out of supplying those parts 
because of the fear of lawsuits. 

I said yesterday, when I talked about 
the allegations, the opponents of this 
bill keep lighting fires around the pe
riphery to sort of stop people from vot
ing for the bill. Those of us who sup
port it put out one or two fires and 
there are three more burning over here. 
And one of the fires has been lit about 
how this bill would affect the existing 
breast implant procedure. I said at 
length yesterday-! will not repeat it 
today-the bill will not impact this 
procedure. This is prospective, only af
fects people who may file claims later. 
Breast implants are not being done any 
more. They were stopped by the FDA, 
except for a small number of clinical 
trials in 1992. 

With regard to new products, you 
cannot escape liability under the bio
materials section of this bill, if you are 
not just a supplier but you are a manu
facturer or a seller or what you have 
done is negligently done in the sense 
that it violates either the contract re
quirements that the manufacturer has 
given you for the raw material or com
ponent part, which obviously would be 
for a part or material that is not neg
ligently made, or the specifications for 
that part that are issued as part of the 
approval process. Every one of these 
medical devices has to go through the 
FDA before it can be sold and used to 
benefit people. 

Senator GORTON has spoken about 
one young girl and the extraordinary 
benefit to her life from the shunt that 
was put in her brain. We had testimony 
at a hearing I conducted from a Mr. 
Martin Reily of Houston, TX, about his 
young child, Thomas, who was discov
ered when he was 8 months old to have 
water on the brain, hydrocephalus. Mr. 
Reily said: 

Jane and I will never forget the Saturday 
in late October 1985, when we learned that 
Thomas had hydrocephalus. We initially 
were told that based on the level of fluid ac
cumulated on his brain and the resulting 
pressure, he would surely have brain damage, 
probably severe. Surgery to place a shunt in 

Thomas was scheduled for the first thing 
Monday morning [2 days later]. The hours 
from late Saturday to Monday morning were 
the longest and darkest we have ever experi
enced. 

The thought of waiting even 1 day to have 
the surgery was almost unbearable for each 
minute that passed the pressure wa~ building 
in Thomas' head, which could further dam
age him .... 

On Monday morning, Thomas received a 
shunt. Within hours, he was showing im
provement. His lethargy disappeared. He was 
alert . .He smiled again for the first time in 
weeks and even stood up in his hospital crib. 
Within 36 hours, we were back home with the 
new Thomas. How different the outcome 
would have been for Thomas that day with
out the availability of the medical device he 
so desperately needed. 

What a miracle. Mr. Reily continues: 
Six months after his original surgery 

Thomas' shunt clogged and required revi~ 
sion. In the 6 hours that Thomas waited for 
his shunt revision surgery, he became vio
lently ill, vomiting continuously and finally 
becoming semi-comatose. Mercifully, his re
vision was successful and immediately here
gained his old form, laughing and smiling 
while playing games in his hospital bed. 
Again, how different yet predictably sad and 
final would have been Thomas' fate without 
this medical device. As I reflect on Thomas' 
brief life, I see a child who has already over
come a lifetime of medical difficulties. 

* * * * * 
Early on, Thomas' mother and I went 

through a grieving process. We were grieving 
for the death of our vision of our perfect 
child. It was not until we let that vision go 
that we were able to see something much 
more beautiful; a young boy with an indomi
table yet loving spirit who will not let his 
personal medical setbacks defeat him. I 
think that must be surely God's spirit living 
inside him. 

Mr. Reily concluded: 
So I stand before you today, as the guard

ian o! that spirit, as Thomas' father, be
seechmg you to do everything in your power 
to ensure that the biomaterials necessary for 
Thomas' medical implant device be readily 
available and of the highest quality. For 
some time in the future, perhaps next month 
or next year, Thomas will wake me in the 
middle of the night to tell me that his head 
hurts and that he thinks his shunt has bro
ken. He will ask if we can go to the hospital 
to get a new one right away. I pray I will be 
able to give him the only acceptable answer. 

It is remarkable testimony. We had 
other testimony that day from a most 
impressive woman, Peggy Phillips, who 
has worked for awhile as chief of con
gressional affairs for the Air Force 
Surgeon General, going to law school 
in the evening, getting home at 10 p.m., 
working until midnight, and so on of
fice work, very busy. "However, on' No
vember 26, 1986," as she says, "my life 
changed. I am told that I collapsed as 
I walked from my office to my car. I 
stopped breathing. I had no pulse. I had 
no blood flow to my brain, I was clini
cally dead.'' 

The story ends happily. She agreed to 
have an automatic implantable 
cardioverter defibrillator put into her 
stomach. 

"Following a few minor adjust
ments," she says, "life with the AICD 
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has not been much different than be
fore ." She goes on to document 
changes that have occurred, and ap
peals to us to make sure that some of 
the simple parts of that AICD, which 
keeps her going, monitors her heart
beat, gives her a shock when there is a 
danger that her heart is going to stop, 
keeping her alive-that flow of mate
rials is not going to stop. 

These are consumers. Does this help 
business? It helps the businesses that 
make the medical devices; it helps 
Thomas Reily; it helps Peggy Phillips; 
it helps 8 million other people who are 
going to be kept alive, allowed to live 
normally by these devices. 

Earlier this morning my friend from 
California made some references about 
the impact of this legislation-some
what on breast implant cases which I 
have spoken to earlier-but on women 
generally. I do want to put into the 
RECORD a statement here. I am going 
to quote from it. 

Phyllis Greenburger, who is the exec
utive director of a group called the So
ciety for the Advancement of Women's 
Health Research, testified on April 4, 
1995, to that same Senate subcommit
tee, that, " * * * the current liability 
climate is preventing women from re
ceiving the full benefits that science 
and medicine can provide. That," she 
says, "is the reason I am here before 
you today.'' 

She went on to say: 
.. . there is evidence that maintaining the 

current liability system harms the advance
ment of women's health research. 

She completed her testimony by stat
ing: 

Manufacturers of raw materials, unwilling 
to r isk lawsuits, are limiting, and in some 
cases, terminating the sale of their product 
for use in an implantable medical de
vice .... The threat to health is further 
magnified in cases where suitable substitute 
materials are not available. 

Women may be disproportionately im
pacted by such a shortage simply because 
they live longer than men, and as a result, 
suffer more from chronic disease, increasing 
their chances of needing a medical device, 
such as hip or joint replacements. For those 
of us currently in good health, the loss of 
these substances seems inconsequential. Yet 
for those like Peggy Phillips . . . [Whom I 
spoke of before] and others suffering from 
osteoporosis, heart disease , rheumatoid ar
thritis, and other diseases, access to a full 
range of medical devices is crucial. 

I wonder if I might ask the Senator 
from Washington for 5 more minutes? 

The PRESIDING OFFICER. Who 
yields time? 

Mr. GORTON. The Senator from Ne
braska also wishes to speak on our 
side. Will the Senator from Connecti
cut settle for 2? 

Mr. LIEBERMAN. I will settle for 3. 
Mr. GORTON. F ine. 
The PRESIDING OFFICER. The Sen

ator is recognized for 3 minutes. 
Mr. LIEBERMAN. A study by the 

Committee for Contraceptive Develop
ment, jointly staffed and administered 

by the National Research Council and 
the Institute of Medicine, found that 
only one major U.S. pharmaceutical 
company still invests in contraceptive 
research. Why? The study blamed the 
legal climate, fear of lawsuits , for this 
situation. H.R . 956, this bill before us , 
would make these drugs and other 
medical devices more available. 

We have said over and over again, 
this bill protects the right of an in
jured plaintiff to get full recovery for 
damages, cost of medical care, loss of 
wages, any other provable item. It goes 
beyond, and says you can get recovery 
for noneconomic losses, intangibles 
like pain and suffering, from those who 
are responsible for the negligence. 

It simply puts a small limit on puni
tive damages. In doing so, yes, it helps 
some businesses expand, provide the 
miraculous products I have talked 
about, sell products for less; but it 
helps millions of other people. In a 
way, the beneficiaries of this legisla
tion are not so visible. That is why I 
read from this testimony. But they, 
and millions and millions of others of 
them, are counting on us to pass this 
bill to bring balance and trust back to 
our legal system. 

I thank the Chair and I yield the 
floor. 

The PRESIDING OFFICER. Who 
yields time? 

Several Senators addressed the 
Chair. 

The PRESIDING OFFICER. The Sen
a tor from Washington. 

Mr. GORTON. Mr. President, I ask 
for the yeas and nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There is a sufficient second. 
The yeas and nays were ordered. 
Several Senators addressed the 

Chair. 
The PRESIDING OFFICER. Who 

yields time? 
Mr. HOLLINGS. Mr. President, let 

me just for a minute respond. 
The PRESIDING OFFICER. The Sen

ator from South Carolina. 
Mr. HOLLINGS. I will yield to the 

distinguished Senator from Nebraska. 
The distinguished Senator from Con

necticut is very persuasive and I want
ed to answer these pleading comments 
about "walking down the street" and 
" everybody knows the litigation sys
tem is in disrepair. " Absolutely false , 
with respect to the civil justice sys
tem. 

We have all seen the O.J. case and 
that jury of 12 let him go. But the 
American public jury did not let him 
go. Everybody knows that. 

We have , here , just this past week, 
March 18, U.S. News & World Report: 

In New York City, a movement is under 
way to impeach Criminal Court Judge 
Laurin Duckman. A 33-year-old woman 
sought court protection from a former boy
friend, a convicted rapist, who had attacked 
her three times. Despite the beatings, Judge 
Duckman coolly noted t hat the woman was 

" bruised but not disfigured," lowered bail in 
the case and suggested that the man would 
stop bothering the woman if she gave back 
his dog. Three weeks later, the man shot her 
to death. 

In another case: 
Police in a high-activit y drug area at 5 

a.m. noticed a slowly moving car with out
of-state plates. The car stopped, the driver 
popped the hood of the trunk and four men 
placed two large duffel bags inside. When po
lice approached, the men moved away rap
idly in different directions. One ran. Police 
searched the trunk and found 80 pounds of 
cocaine. The driver, a Michigan woman, con
fessed in a 40-minute videotaped statement, 
saying that this was just one of more than 20 
large drug buys she had made in Manhattan. 
But Judge Baer ruled that police had con
ducted an unreasonable search. What about 
the men bolting from the scene? Since resi
dents in the area regard cops as corrupt and 
abusive, opined the judge, it would have been 
unusual if the men hadn' t run away, so flee
ing was no cause for a search. In other words, 
the perps had reason to be suspicious of po
lice, but police had no reason to be sus
picious of the perps. 

Come on. I ask unanimous consent to 
have this list of cases printed in the 
RECORD 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(See exhibit 1.) 
Mr. HOLLINGS. We are all disturbed 

about the criminal court system. But 
not, where the distinguished Senator 
from Connecticut served as the major
ity leader in the State legislature of 
Connecticut, he acts-" walking down 
the street," that he is the only one 
walking down the street talking. 

Come on. We even had one former 
member went up as Governor and pull 
an income tax on the people of Con
necticut, Governor Weicker. The peo
ple of Connecticut will respond, with 
leadership. And they do have a product 
liability statute in that State. 

But these folks come and talk about 
fair. "Yes, I hope I can certainly get 
this shot so I can continue breathing. " 
I mean, grown folks, men and women 
in the U.S. Senate, acting like this? 
That case would be thrown out. Talk
ing about what is not good for the con
sumer, good for business. 

I ask unanimous consent to have 
printed in the RECORD " Suing For Safe
ty." It is by Thomas Lambert, Jr. I ask 
to have this printed in the RECORD, in
cluded with the " Stupid Court Tricks. " 
Include them both. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(See exhibit 2.) 
Mr. HOLLINGS. Mr. President, that 

" Suing for Safety" gives case after 
case after case where it had not been 
good for the consumer. The consumer 
had to get a trial lawyer, had to go be
fore 12 jurors in his community, had to 
go up on appeal and pay all the court 
costs and finally get a verdict. 

Why is it good for the consumer and 
good for the business? On account of 
product liability. We have it at the 



5762 CONGRESSIONAL RECORD-SENATE March 21~ 1996 
State level, and it is working. That is 
why I put that case in the RECORD. 

We know what business does. Some 
businesses will cut corners, they will 
not give warnings, they try to save 
money. Everybody knows there were a 
few dollars in the Pinto case. Now we 
see time and again, week after week, 
recalls. They just recalled one of my 
cars to put another safety device on. 

Why do you think that was done? On 
account of the trial lawyers. Product 
liability. That is why they have done 
it, and everybody in the Senate knows 
it. But the little poll says get rid of the 
lawyers, like Dick the Butcher in 
Henry VI, "Kill all the lawyers." That 
is a popular thing. 

So that is what we have. I reserve the 
remainder of my time. 

EXHIBIT 1 

[From U.S. News & World Report, Mar. 18, 
1996] 

STUPID COURT TRICKS 

(By John Leo) 
Some judges and some judges' decisions are 

better than others. Here are some others: 
In New York City, a movement is under 

way to impeach Criminal Court Judge 
Laurin Duckman. A 33-year-old woman 
sought court protection from a former boy
friend, a convicted rapist, who had attacked 
her three times. Despite the beatings, Judge 
Duckman coolly noted that the woman was 
"bruised but not disfigured," lowered bail in 
the case and suggested that the man would 
stop bothering the woman if she gave back 
his dog. Three weeks later, the man shot her 
to death. In another domestic violence case, 
Judge Duckman allowed a beater to go free 
hours after a jury had found him guilty. Last 
month, the man was charged with another 
attack on the same woman. 

North of the border, the loopiest judicial 
decision of the year came when the Canadian 
Supreme Court ruled that drunkenness was a 
defense against rape charges. It ordered a 
new trial for a Montreal man who had been 
convicted of sexually assaulting a 65-year
old woman in a wheelchair. The court pre
dicted that the alcohol defense would be 
rare, but within weeks drunks and addicts 
.were being acquitted across Canada. Sanity 
prevailed, however. Parliament passed a law 
banning the drunkenness defense. 

Judge Rosemary Barkett, a Clinton ap
pointee, has brought sexual harassment liti
gation into the fifth grade. Writing for the 
majority on the 11th Circuit Court of Ap
peals last month, she said that the mother of 
a fifth grader who was repeatedly pestered 
by another fifth grader could sue the school 
district under Title IX of the 1972 Education 
Amendments. In a recent dissent in another 
case, Barkett implied that a statute requir
ing drug tests for some state jobs in Georgia 
may violate the First Amendment by seek
ing to keep persons "who might disagree 
with the current policy criminalizing drug 
use" out of government. 

Another Clinton appointee, Judge Harold 
Baer, caused a spreading uproar with his 
colorful botching of a drug case. Police in a 
high-activity drug area at 5 a.m. noticed a 
slowly moving car with out-of-state plates. 
The car stopped, the driver popped the hood 
of the trunk and four men placed two large 
duffel bags inside. When police approached , 
the men moved away rapidly in different di
rections. One ran. Police searched the trunk 
and found 80 pounds of cocaine. The driver, a 

Michigan woman, confessed in a 40-minute 
videotaped statement, saying that this was 
just one of more than 20 large drug buys she 
had made in Manhattan. But Judge Baer 
ruled that police had conducted an unreason
able search. What about the men bolting 
from the scene? Since residents in the area 
regard cops as corrupt and abusive, opined 
the judge, it would have been unusual if the 
men hadn' t run away, so fleeing was no cause 
for a search. In other words, the perps had 
reason to be suspicious of police, but police 
had no reason to be suspicious of the perps. 
Since the confession stemmed from the 
search, Baer threw it out. The prevailing 
New York opinion: Judge Baer is an idiot. 

Can the state legally confiscate the prop
erty of innocent people? The U.S. Supreme 
Court said yes this month in a Detroit case. 
A 5-to-4 ruling allowed confiscation of a 1977 
Pontiac half-owned by a woman after her 
husband was arrested for having sex with a 
prostitute in the car. The Wayne County 
prosecutor's office had sued to confiscate the 
car under Michigan's public nuisance stat
utes. In a dry dissent, Justice John Paul Ste
vens said that until this case, no state had 
"decided to experiment with the punishment 
of innocent third parties." 

In a notably tortured decision, the federal 
lOth Circuit Court of Appeals ruled that a 
male prisoner who wishes to become a fe
male is not entitled to get hormone injec
tions at public expense under the 14th 
Amendment, but he may be entitled to them 
under the Eighth Amendment, which bans 
cruel and unusual punishment. 

Much egg is on the faces of federal judges 
of the Fourth Circuit Court of Appeals for 
their handling of the Rodney Hamrick case. 
While serving prison time for threatening 
the life of President Reagan, Hamrick built 
five bombs and threatened to blow up a 
courthouse, an airplane and NAACP head
quarters. While serving more time for 
threatening to kill the judge in his case, he 
built and mailed a bomb to a U.S. attorney 
who had prosecuted him. The bomb fizzled, 
scorching the envelope but not detonating. 
Hamrick was convicted, but a three-judge 
panel of the Fourth Circuit reversed the con
viction on grounds that the bomb was not a 
deadly or dangerous weapon because it had 
been badly built. This decision flew in the 
face of a relevant Supreme Court ruling that 
even an unloaded gun could be considered 
dangerous. For some strange reason, Solici
tor General Drew Days did not request are
hearing on the Hamrick ruling by all the 
judges of the entire Fourth Circuit. But the 
judges decided to do so on their own, and 
they narrowly upheld Hamrick's conviction. 
Eight judges thought that the faulty bomb 
qualified as dangerous, while six judges dis
agreed. No word yet from Drew Davis. Is any
body in charge here? 

ExHmiT 2 
[From the Trial magazine, November 1983) 

SUING FOR SAFETY 

(By Thomas F. Lambert, Jr.) 
It has been well and truly said, "If you 

would plant for a year, plant grain; for a dec
ade, plant trees; but if you would plant for 
eternity, educate a man." For nearly four 
generations, ATLA has been teaching its 
men and women, and they have been dem
onstrating to one another, that you can sue 
for safety. Indeed, one of the most practical 
measures for cutting down accidents and in
juries in the field of product failure is a suc
cessful lawsuit against the supplier of the 
flawed product. Here, as well as elsewhere in 
Tort Law, immunity breeds irresponsibility 

while liability induces the taking of preven
tive vigilence. The best way to make a mer
chant responsible is to make him account
able for harms caused by his defective prod
ucts. The responsible merchant is the an
swerable merchant. 

Harm is the tort signature. The primary 
aim at Tort Law, of the civil liability sys
tem, is compensation for harm. Tort law also 
has a secondary, auxiliary and supportive 
function-the accident prevention function 
or prophylactic purpose of tort law-some
times called the deterrent or admonitory 
function. Accident prevention, or course, is 
even better than accident compensation, an 
insight leading to ATLA's longstanding 
credo: "A Fence at the Top of the Cliff Is 
Better Than an Ambulance in the Valley 
Below." 

As trial lawyers say, however, "If you 
would fortify, specify." The proposition that 
you can sue for safety is readily 
demonstratable because it is laced and 
leavened with specifics. They swarm as eas
ily to mind as leaves to the trees. 

ACCIDENT PREVENTION THROUGH SUCCESSFUL 
SUITS IN THE PRODUCTS LIABILITY FIELD 

(1) Case for Charcoal Briquets Causing 
Death from Carbon Monoxide. Liability was 
imposed on the manufacturer of charcoal bri
quets for the carbon monoxide death and in
jury of young men who used the briquets in
doors to heat an unvented mountain cabin. 
The 10-pound bags read, "Quick to Give Off 
Heat" and "Ideal for Cooking in or Out of 
Doors." The manufacturer was guilty of fail
ure to warn of a lethal latent danger. Any 
misuse of the product was foreseeable be
cause it was virtually invited. Next time you 
stop in at the local supermarket or hardware 
store, glance at the label on the bags of char
coal briquets. In large capital letters you 
will find the following: "WARNING. DO NOT 
USE FOR INDOOR HEATING OR COOKING 
UNLESS VENTILATION IS PROVIDED FOR 
EXHAUSTING FUMES TO OUTSIDE. TOXIC 
FUMES MAY ACCUMULATE AND CAUSE 
DEATH." Liabil1ty here inspired and exacted 
a harder, more emphatic warning, once again 
reducing the level of excessive preventable 
danger. 

(2) Case of the Exploding Cans of Drano. 
When granular Drano is combined with 
water, its caustic soda interacts with alu
minum, another ingredient in its formula 
and produces intensive heat converting any 
water into steam at a rapid rate. If the mix
ture is confined, the pressure builds up until 
an explosion results. The manufacturer's use 
of a screw-on top in the teeth of such well 
known hazard was a design for tragedy. The 
expectable came to pass (as is the fashion 
with expectability). In Moore v. Jewel Tea 
Co., a 48-year-old housewife suffered total 
blindness from the explosion of a Drano can 
with a screw-on top, eventuating in a $900,000 
compensatory and $10,000 punitive award to 
the wife and a $20,000 award to her husband 
for loss of conjugal fellowship. 

A high school chemistry student could see 
that what was needed was a "flip top" or 
"snap cap" designed to come off at a pres
sure of, say, 15-20 pounds per square inch. 
After a series of adverse judgments, the man
ufacturer substituted the safer flip top. Of 
course, even the Drano flip top will be 
marked for failure if not accompanied by 
adequate testing and quality control. Capers 
involved a suit for irreversible blindness suf
fered by 10-year-old Joe Capers when the re
designed flip top of a can of Drano failed to 
snap off when the can fell into the bathtub 
and the caustic contents spurted 81h feet 
high impacting Joe in the face and eyes with 
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resulting total blindness. The shortcomings 
in testing the can with the reformulated de
sign cost the company an award of $805,000. 
As a great Torts scholar has said, "Defective 
products should be scrapped in the factory, 
not dodged in the home." 

Drayton v. Jiffee Chemical Corp., is a grim 
and striking companion case to the Drano 
decisions mentioned above, and it under
scores the same engineering verities of those 
cases: the place to design out dangers is on 
the drawing boards or when prescribing the 
chemical formula. A one-year-old black girl 
suffered horrendous facial injuries, "saponi
fication" or fusion of her facial features. 
when an uncapped container of Liquid-Plumr 
was inadvertently tipped over. At the time of 
the accident, this excessively and unneces
sarily caustic drain cleaner was composed of 
26 percent sodium hydroxide, i.e .. lye. No 
antidote existed because. as the manufac
turer knew, Liquid-Plumr would dissolve 
human tissue in a fraction of a second. To a 
child (or any human being) a chemical bath 
of this drain cleaner could be as disfiguring 
as falling into a pool of piranha fish. Liquid
Plumr, mind you, was a household product, 
which means that its expectable environ
ment of use must contemplate the "patter of 
little feet," as the children's hour in the 
American home encompasses 24 hours of the 
day. 

At the time of marketing this highly caus
tic drain cleaner, having made no tests as to 
its effect on human tissue, within the exist
ing state of the art, the defendant could have 
reformulated the design to use 5 percent po
tassium hydroxide which would have been 
less expensive, just as effective and much 
safer. After some 59 other Liquid-Plumr inju
ries were reported to defendant, it finally re
formulated its design to produce a safer 
product. In Drayton the defendant was al
lowed to argue in defense and mitigation 
that its management was new, that it had 
learned from its prior claims and litigation 
experience and that it had purged the enter
prise of its prior egregious misconduct. 

To open the courtroom door is often to 
open a school door for predatory producers. 

(3) Case of the Tip-Over Steam Vaporizer. 
A tip-over steam vaporizer, true to that omi
nous description, was upset by a little girl 
who tripped over the unit's electric outlet 
cord on the way to the bathroom in the mid
dle of the night. The sudden spillage of scald
ing water in the vaporizer's glass jar se
verely burned the 3-year-old child. The worst 
injuries in the world are burn injuries. The 
cause of the catastrophe was a loose-lidded 
top which could have been eliminated by 
adopting any one of several accessible, safe, 
practical, available, desirable and feasible 
design alternatives, such as a screw-on or 
child-guard top. The truth is that the manu
facturer, Hankscraft, had experienced a 
dozen prior similar disasters. In the instant 
case, the little girl recovered a $150,000 judg
ment against the heedless manufacturer, im
peaching the vaporizer's design because of 
lack of a screw-on or child-guard top. When 
the manufacturer, with icy indifference to 
the serious risks to infant users of its house
hold product refused to take its liability car
rier's advice to recall and redesign its loose
lidded vaporizer, persisting in its stubborn 
refusal when over 100 claims had been filed 
against it, the carrier finally balked and re
fused to continue coverage unless the com
pany would recall and redesign. Then and 
only then did Hankscraft stir itself to re
deem and correct the faulty design of its 
product, thereafter proudly proclaiming (and 
I quote), "Cover-lock top protects against 

sudden spillage if accidentally tipped." Once 
again Tort Law had to play professor and po
liceman and teach another manufacturer 
that safety does not cost: It pays. Under 
what might be called the Cost-Cost formula, 
the manufacturer will add safety features 
when it comes to understand that the cost of 
accidents is greater than the cost of their 
prevention. The Tip-Over Steam Vaporizer 
case is the most graphic example known to 
use showing that corporate management can 
be recalled to its social responsibilities by 
threat of stringent liability, enhanced by de
served civil punishment via punitive dam
ages. and that belief in such a proposition is 
more than an ivory tower illusion. 

A good companion case to the Tip-Over
Steam-Vaporizer case, serving the same Tort 
Touchstone of Deterrence, is the supremely 
instructive Case of the Remington Mohawk 
600 Rifle. While a 14-year-old boy was seeking 
to unload one of these rifles, pushing the 
safety to the "off' position as required for 
the purpose, the rifle discharged with the 
bullet entering the boy's father's back, leav
ing him paralyzed and near death for a long 
time. The agony of his guilt, his feeling that 
he was to blame for his father's devastating 
injuries, pressed down on the boy's brow like 
a crown of thorns and almost unhinged his 
sanity. Assiduous investigation by the fami
ly's lawyer unearthed expert evidence of un
safe design and construction and lax quality 
control of the safety selector and trigger as
semblies of the Mohawk 600. 

The result of the exertions of the plain
tiffs lawyer, deeply and redoubtedly in
volved in challenging the safety history of 
the rifle model, was a capitulation by Rem
ington and an agreement to settle the fa
ther's claim (he was a seasoned and success
ful defense trial lawyer) for $6.8 million. 
Remington also wrote the son a letter, 
muting some of his anguish by stating that 
the weapon was the whole problem and that 
he was in no way responsible for his father's 
injuries. Then, facing the threat of cancelled 
coverage from its carriers for skyrocketing 
premiums in the projection of other multi
million dollar awards, Remington commend
ably served the public interest by announc
ing the recall campaign in which we see an
other electrifying example of Tort Law liti
gating another hazardous product feature 
from the market. 

Remington's nationwide recall program af
fected 200,000 firearms; notices in newspapers 
and magazines similar to this one that ap
peared in the January 1979 issue of Field and 
Stream cut back on the harvest of hurt and 
heartbreak: "IMPORTANT MESSAGE TO 
OWNERS OF REMINGTON MODEL 600 AND 
660 RIFLES, MOH...c\ WK 600 RIFLES, AND 
XP-100 PISTOLS. Under certain unusual cir
cumstances, the safety selector and trigger 
of these firearms could be manipulated in a 
way that could result in accidental dis
charge. The installation of a new trigger as
sembly will remedy this situation. Rem
ington is therefore recalling all Model 600 ri
fles except those with a serial number start
ing with an 'A' ... Remington recommends 
that prior to any further usage of guns in
cluded in the recall, they be inspected and 
modified if necessary. [Directions are then 
given for obtaining name and address of 
nearest Remington Recommended Gunsmith 
who would perform the inspection and modi
fication service free of charge.]." 

Tort Law forced Remington to look down 
the barrel and see what it was up against. 
Once again Tort Law was the death knell to 
excessive preventable danger. 

For a wonderfully absorbing account of the 
Mohawk 600, see Stuart M. Speiser's justly 

praised Lawsuit (Horizon Press, New York, 
1980) 348-55. 

(4) Case of MER/29, the Anti-Cholesterol 
Drug Which Turned out to Cause Cataracts. 
Many trial lawyers will recall the prescrip
tion drug MER/29 marketed for its benign 
and benevolent effect in lowering blood cho
lesterol levels and treating hardening of the 
arteries but which turned out to have an un
pleasant and unbargained-for effect on users, 
the risk of causing cataracts. As Peter 
DeVries recently observed, "There is nothing 
like a calamity to help us fight our trou
bles." Blatant fraud and suppression of evi
dence from animal experiments were proved 
on the manufacturer's part in the marketing 
of this dangerous drug. Who did more-the 
federal government or private trial lawyers
in getting this dangerous drug off the mar
ket and compensating the numerous victims 
left in its wake? The question carries its own 
answer. The United States drug industry has 
annual sales of 16 billion dollars per year, 
while the Food and Drug Administration has 
an annual budget of 65 million dollars to 
oversee all drug manufacture, production 
and safety. How can the foothills keep the 
Alps under surveillance? Worse, as shown by 
the MER/29 experience, enforcement of the 
law in that situation, far from being vigor
ous and vigilant, was lame, limp and lack
luster. It was only private suits advanced by 
trial lawyers that furnished the real muscle 
of enforcement and sanction, compensation 
for victims, deterrence of wrongdoing, and 
discouragement of corporate attitudes to
ward the public recalling that attributed to 
Commodore Vanderbilt. 

As to the indispensible role and mission of 
the trial lawyer in Suing for Safety, it 
should not be overlooked that the current 
Administration has moved to sharply re
strict the regulation of product safety by the 
Consumer Product Safety Commission. The 
1982 budget for the commission was reduced 
by 30 percent in the first round of Reagan 
Administration budget cuts and is marked 
for further cuts in the future. 

As the Thalidomide, MER/29, Dalkon 
Shield, Asbestos, DES, Slip-into-Reverse 
Transmissions and Fuel Tank scandals have 
been starkly revealed, we have crime in the 
suites as well as crime in the streets. Cor
porate culpab111ty calls for corporate ac
countability, and our society has developed 
no better instrument to encourage socially 
responsible corporate behavior than the ve
hicle of adverse judgments beefed up by pu
nitive damages. In the MER/29 situation, for 
example, the criminal fines levied on the 
corporate producer and its executives were 
slap-on-the-wrist trivial when contrasted 
with the deterrent impact of punitive dam
age awards in current uncrashworthiness 
cases where flagrant corporate indifference 
to public safety was established. 

Our leading scholar in the field of punitive 
damages, writing with verve and virtuosity 
on that subject, concluded in 1976 that puni
tive damages awards should be permitted in 
appropriate products liability cases. Writing 
in 1982 with the same unbeatable authority, 
Professor David G. Owen traces the ferment 
and developments of doctrine in the ensuing 
years and then delivers a conclusion in
formed by exhaustive research, seasoned re
flection, and an obvious morality of mind. "I 
remain convinced of the need to retain this 
tool of legal control over corporate 
abuses .... " 

(5) Case of the Infant Who Died from 
Drinking Toxic Furniture Polish Where Man
ufacturer Failed to Warn Mother to Keep 
Toxic Product out of Reach of Children. This 
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is the celebrated case of Spruill v. Boyle
Midway, Inc., in which a 14-month-old child 
reached over from his crib and pulled a doily 
off a bureau, causing a bottle of Old English 
Red Oil Furniture Polish, manufactured by 
t he defendant, to fall into the toddler's crib. 
During the few minutes his mother was out 
of the room, the baby got the cap off the bot
tle and drank a little bit of the polish. He 
was dead within two days of resulting chemi
cal pneumonia. The bottle had a separate 
warning about combustibility in letters 1/8 
inch high, but only in the midst of other text 
entitled "Directions" in letters l/32 inch high 
did it say " contains refined petroleum dis
tillates. May be harmful if swallowed, espe
cially by children. " The mother testified 
that she saw the warning about combustibil
ity but did not read the directions because 
she knew how to use furniture polish. In a 
negligence action against the maker, the 
jury found that both defendant and the 
baby's mother were negligent and awarded 
wrongful death damages to the child's father 
and siblings but not to the mother. The 
Fourth Circuit in keeping with the grain of 
modern authority held that it was irrelevant 
that the child's ingestion of the toxic polish 
was an unintended use of the product. The 
jury could properly find that in the absence 
of an adequate warning to the mother that 
she could read and heed-to keep the polish 
out of the reach of children-such misuse of 
the product was a foreseeable one. The defect 
was to be tested not only by intended uses 
but by foreseeable misuses. 

The jury could find that the manufactur
er's placement of the warning was designed 
more to conceal than reveal, especially in 
view of the grater prominence given the fire 
warning (l/a of an inch compared to the Lil
liputian print, lh2 of an inch, as to the con
tents containing "refined petroleum dis
tillates"). The poison warning could be found 
to fall short to what was required to convey 
to the average person the dangerous nature 
of this household product. The label sug
gested that harm from drinking the polish 
was not certain but merely possible, while 
experts on both sides agreed that a single 
teaspoon would be lethal to children. 

The warning in short could properly be 
found to be inadequate-too soft, 
mispositioned and not sufficiently eye-ar
resting. Defendant admitted in answer to in
terrogatories that it knew of 32 prior cases of 
poisoning from ingestion of its " Old English 
Red Polish.'' 

Did the imposition of liability in this semi
nal Spruill case supra stimulate, goad or 
spur the manufacturer to take safety meas
ures against the foreseeable risk of ingestion 
by innocent children? A trip to the local 
hardware store a couples of days ago reveals 
that Old English Red Oil Polish now sports 
the following on its label: "DANGER HARM
FUL OR FATAL IF SWALLOWED. COM
BUSTIBLE. KEEP OUT OF REACH OF 
CHILDREN. SAFETY CAP." 

An error is not a mistake unless you refuse 
to correct it. 

(6) Case Holding Manufacturer of PAM (In
tended to Keep Food from Sticking to Cook
ing Surfaces) Liable for Death of Teen-Ager 
from Inhalation of PAM's Concentrated Va
pors. Harless v. Boyle-Midway Div. of Amer. 
Home Products, involved an increasing num
ber of teenagers who were dying of a "glue
sniffing syndrome," inhaling the con
centrated vapors of PAM. a household prod
uct intended to keep food from sticking to 
cooking surfaces. Originally, the manufac
t urer used only a soft warning on the can's 
label: " Avoid direct inhalation of con-

centrated vapors. Keep out of the reach of 
children." However, to the knowledge of de
fendant , the children continued sniffing and 
dying. Then the manufacturer, as an increas
ing number of lawsuits were pressed upon it 
for the preventable deaths of such children, 
changed the warning on its labels. shifting to 
harder warning: " CAUTION: Use only as di
rected, intentional misuse by deliberately 
concentrating and inhaling the contents can 
be fatal. " This was, of course, a much harder 
and more emphatic warning. The Fifth Cir
cuit held that it was reversible error to ex
clude plaintiffs evidence (in an action for 
the wrongful death of a PAM-sniffing 14-
year-old) that no deaths had occurred from 
PAM sniffing after the defendant had hard
ened its warning by warning against the dan
ger of death, the ultimate trauma. 

On remand the jury brought in a verdict 
for the boy's estate in the amount of $585,000 
with an additional finding by the jury that 
the lad's administrator was entitled to an 
award of punitive damages. Prior to the pu
nitive damages suit, the case was settled for 
a total of Sl.25 million. It was uncontested 
that prior to the lad's death the manufac
turer knew of 45 inhalation deaths from fore
seeable misuse of its product, and upon re
mand admitted to an additional 68 from the 
same expectable cause. 

If you will examine the label on the can of 
PAM on your shelf, as the writer has just 
done, you will find: "WARNING: USE ONLY 
AS DIRECTED. INTENTIONAL MISUSE BY 
DELIBERATELY CONCENTRATING AND 
INHALING THE CONTENTS CAN BE HARM
FUL OR FATAL." Once again the pressures 
of 11ab111ty stimulated a producer to avoid 
excessive preventable dangers in its prod
uct's use by strengthening its warning label, 
thereby enhancing consumer protection. 

(7) Case of the Poisonous Insecticide Hold
ing That Warnings Must Contain Appro
priate Symbols. Such as Skull and Cross
bones, Where Manufacturer knows That 
Product May Be Used by Illiterate Workers 
(Spanish-Speaking Imported Puerto Rican 
Laborers) Who Would Not Understand 
English. This is the salutary holding in the 
celebrated case of Hubbard-Hall Chern. Co. v. 
Silverman. The First Circuit upheld judg
ments entered on jury verdicts for the 
wrongful death of two illiterate migrant 
farm workers who were imported by a Massa
chusetts tobacco farmer and killed by con
tact with a highly toxic insecticide manufac
tured and distributed by defendant. Even 
though the comprehensive and detailed dan
ger warnings on the sacks fully complied 
with label requirements of the Department 
of Agriculture, the jury could properly find 
that because of the lack of a skull or cross
bones or other comparable symbols the 
warning was inadequate. Use of the admit
tedly dangerous product by persons who were 
of limited education and reading ability was 
within the range of apprehension of the man
ufacturer. While evidence of compliance with 
governmental regulations was admissible, it 
was not decisive. Governmental standards 
are "minimums," a floor not a ceiling, and 
so far as adequate precautions are concerned, 
federal regulations do not oust the possibly 
higher common-law standards of the Com
monwealth of Massachusetts. 

The steady, unflagging pressures of litiga
tion against the inertia, complacency and 
moral obtuseness of manufacturers have not 
only resulted in enhanced safety in the field 
of conscious design choices (substituting 
child-guard screw-on tops on tip-over steam 
vaporizers or over-the-axle fuel tanks for 
those mispositioned more vulnerably in front 

of the axle or adding rear-view mirrors to 
blind behemothic earth-moving machines 
whose design obstructs the vision of a revers
ing operator, etc.) But also in inducing prod
uct suppliers to reduce marketing defects in 
the products they sell by strengthening the 
adequacy of the instructions and warnings 
that accompany their products set afloat in 
the stream of commerce. 

The net effect of such benign and bene
ficial litigation has been to improve the ade
quacy and efficacy of the educational infor
mation given to consumers by producers via 
improvements in the conspicuousness of 
warnings given; making them more promi
nent, eye-arresting, comprehensive, com
plete and emphatic; placing the warnings in 
more effective locations; avoiding ambiguous 
warning; extending warnings to the safe dis
position of the product; and avoiding any di
lution of the warnings given. In short, the 
bottom line, as indicated in the cited rep
resentative sampling of cases, is that suc
cessful lawsuits operate as safety incentives 
to " inspire" product suppliers to furnish in
structions and warnings that are in ratio to 
the risk and in proportion to the perils at
tending foreseeable uses of the marketed 
products. 

Here, too, we see the conspicuous useful
ness of the lawsuit as the weapon for ferret
ing out marketing defects, whether inge
nious or ingenuous, in selling dangerously 
defective products. 

(8) Case of Marketing Carbon Tetrachloride 
Using Warnings Found to Be Inadequate Be
cause Inconspicuous. Suppose a defendant 
sells carbon tetrachloride and places on all 
four sides of the can, in large letters, the 
words " Safety Kleen, " and then uses small 
letters (Lippiputian print) to warn of the se
rious r isk of using the cleaning fluid in an 
unventilated place (or places the fine print 
warning only on the bottom of the can). It 
requires no tongue of prophecy to predict 
that this warning will be found inadequate 
because too inconspicuous. It was so held in 
Maize v. Atlantic Refining Co. Not only was 
the warning inadequate because not con
spicuous enough, but the representation of 
safety ("Safety Kleen") operated to dilute, 
weaken, and counteract the warning. More
over, in Tampa Drug Co. v. Wait, the court 
upheld a judgment for the wrongful death of 
a 38-year-old husband who died from carbon 
tetrachloride poisoning after using a jug of 
the product to clean the floors of his home. 
While the label warned that the vapor from 
the liquid was harmful and that prolonged 
breathing of it or repeated contact with the 
skin should be avoided and that the product 
should only be used in well ventilated areas, 
the court with laser-beam accuracy ruled 
that the warning nonetheless could be found 
inadequate because of its failure to warn 
with qualitative sufficiency as to deadly ef
fects or fatal potentialities which might fol
low from exposure to its fumes. 

Decisions such as Maize and Wait supra 
were the prologue and predicate for the ac
tion taken by the FDA in 1970, under the 
Federal Hazardous Substances Act, to ban 
and outlaw carbon tetrachloride. 

Torts archivists know that successful pri
vate lawsuits to recover for harm from prod
ucts simply too dangerous to be sold at all , 
regardless of the completeness or urgency of 
the warning given, frequently lead to a recall 
and reformulation of the product's design or 
to a decision to ban the product from the 
market. Life and limb are too important to 
trade off against unmarketed inventory. 

(9) Case of the 8-Year-Old Boy Who Choked 
to Death from Strangling on a Quarter-Inch 
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Rubber Rivet, Part of a Riviton Toy Kit 
Given Him for Christmas. This case will in
deed rivet the attention (in the sense of at
tract, fasten and hold) of concerned citizens 
who wish to understand how the threat of li
ability operates as a spur to safety on the 
part of product producers. The present exam
ple involves a toymaker whose work is in
deed "child's play." 

Parker Brothers, a General Mills subsidi
ary headquartered some 18 miles north of 
Boston, had big plans for Riviton. This was a 
toy kit consisting of plastic parts, rubber 
rivets and a riveting tool with which over
joyed children could put together anything 
from a windmill to an airplane. In the first 
year on the market in 1977, the Riviton set 
seemed on its way to becoming one of those 
classic toys that parents will buy everlast
ingly. However, one of the 450,000 Riveton 
sets bought in 1977 ended up under the 
Christmas tree of an 8-year-old boy in 
Menomonee Falls, Wis. He played with it 
daily for three weeks. Then he put one of the 
quarter-inch-long rubber rivets into his 
mouth and choked to death. Ten months 
later, with Riveton sales well on their way 
to an expected $8.5 million for the year, a 
second child strangled on a rivet. 

What should the company do? Just shrug 
off the two fatal child strangulations, as
cribe the deaths to freakish mischance, try 
to shift the blame to parental failure to su
pervise and police their children at play, or 
assign responsibility to the child's abnormal 
misuse or abuse of their product? Could not 
the company cap its disavowal of respon
sibility by a bromidic disclaimer that, 
"After all, peanuts are the greatest cause of 
strangulation among children and nobody 
advocates the banning of the peanut." 

However, as manufacturers, Parker Broth
ers well knew that they would be held liable 
to an expert's skill and knowledge in the 
particular business of toymaking and were 
bound to keep reasonably abreast of sci
entific knowledge, discoveries and hazards 
associated with toys in their expectable en
vironment of use by unsupervised children in 
the home. The toymaker knew that the 
Riveton set must be so designed and accom
panied by proper instructions and warnings 
that its parts would be reasonably safe for 
purposes for which it was intended but also 
for other uses which, in the hands of the in
experienced, impulsive and artless children, 
were reasonably foreseeable. When you man
ufacture for children, you produce for the 
improvident, the impetuous, the irrespon
sible. As a seasoned judge put it: "The con
cept of a prudent child, God forbid, is a gro
tesque combination." Much must be ex
pected from children not to be anticipated 
when you are dealing with adults, especially 
the propensity of children to put dangerous 
or toxic or air-stopping objects into their 
mouths. The motto of childhood seems to be: 
"When in doubt, eat it." Knowledge of such 
childish propensity is imputed to all manu
facturers who produce products, especially 
toys, which are intended for the use of or ex
posure to children. Cases abound to docu
ment this axiom. 

Recently, Wham-0 Manufacturing Co. of 
San Gabriel, Calif., voluntarily recalled its 
Water Wiggle, a garden hose attachment 
that drowned a child when it jammed in its 
throat. Still more recent, Mattel, Inc. of 
Hawthorne, Calif., initiated a recall of mis
siles fired by its Battlestar Gallactica toys 
when a 4-year-old boy inhaled one and died. 
The manufacturer of a "Play Family" set of 
toy figurines would have been well advised to 
pull from the market and redesign the small 

carved and molded figures in the toy set, in
tended for children of the teething age. A 14-
month-old child swallowed one of the toy fig
ures 1%" high and%" in diameter, and before 
it could be extricated from his throat at a 
hospital's emergency room, the child was re
duced to vegetable status as a result of irre
versible brain damage from the toy's wind
pipe blockage of air supply to the brain. The 
manufacturer's dereliction of design and 
lack of product testing were to cost it a S3.1 
million jury verdict for the child and his par
ents.24 

Against the marketing milieu and the 
legal setting sketched above, what should be 
the proper response of Parker Brothers, man
ufacturers of the Riviton toy set, when its 
executives learned of the second child's 
death from strangulation on the quarter
inch rubber rivet in the toy kit? Should they 
have tried to tough it out or luck it out in 
the well known lottery called "do nothing 
and wait and see"? The company was sen
sitive not only to the constraints of the law 
(liability follows the marketing of defective 
products), but also to the imperatives of 
moral duty and social responsibility, and the 
commercial value of an untarnished public 
image. Parker Brothers decided to halt sales 
and recall the toy. As the company president 
succinctly stated, "Were we supposed to sit 
back and wait for death No. 3?" 

Business, the Frenchman observed, is a 
combination of war and sport. Tort Law 
pressures business to realize how profitless it 
may provide to war against children or to 
trifle and jest with their safety. The com
mendable conduct of Parker Brothers in this 
case is one of the most striking tributes we 
know to the deterrent value and efficacy of 
Tort Law and the example would make a 
splendid case study for the nation's business 
schools. 

(10) Case of the Recycling Washing Ma
chine That Pulled Out a Boy's Arm. In Gar
cia v. Halsett, the plaintiff, an 11-year-old 
boy, sued the owner of a coin-operated laun
dromat for injuries inflicted while he was 
using one of the washing machines in the 
launderette. He waited several minutes after 
the machine had stopped its spin cycle before 
opening the door to unload his clothing. As 
he was inserting his hand into the machine a 
second time to remove a second handful of 
clothes the machine suddenly recycled and 
started spinning, entangling his arm in the 
clothing, causing him serious resulting inju
ries. The evidence was clear that a common 
$2 micro switch-feasible, desirable, long 
available-would have prevented the acci
dent by automatically shutting off the elec
tricity in the machine when the door was 
opened. The reviewing court held the laun
derette owner strictly liable for defective de
sign because the machine lacked a necessary 
safety device, an available micro switch. 
Shortly thereafter the defendant obtained 12 
of these micro switches and installed them 
himself on the machines. Once again, the 
threat of tort liability serves to deter-the 
prophylactic purpose of Tort Law at work. 
The deterrent function of Tort Law is not 
just an idea in the air; it has landing gear, 
has come down to earth and gone to work. 

SUMMARY 

The foregoing 10 cases and categories are 
merely random and representative examples, 
not intended to be complete or exhaustive, of 
the deterrent aim and effect of Tort Law in 
the field of product failure or disappoint
ment. 

It needs to be emphasized that the preven
tive aim of Tort Law is pervasive and runs 
like a red thread throughout the entire cor-

pus of Torts. For example, the private Tort 
litigation system has served, continues to 
serve, as an effective and useful therapeutic 
and prophylactic tool in achieving better 
health care for our people by discouraging 
and thereby reducing the incidence of medi
cal mistakes, mishaps and "misadventures." 
An error does not become a mistake unless 
you refuse to correct it. For example, suc
cessful medical malpractice suits have in
duced hospitals and doctors to introduce 
such safety procedures as sponge counts, 
electrical grounding of anesthesia machines, 
the padding of shoulder bars on operating ta
bles, and the avoidance of colorless steriliz
ing solutions in spinal anesthesia agents. Re
member, the fraudulent butchery practiced 
on defenseless patients by the notorious Dr. 
John Nork was not unearthed, pilloried or 
ended by the vigilant action of hospital ad
ministrators, peer review groups, or medical 
societies but by successful, energetically 
pressed malpractice actions prosecuted by 
trial lawyers in behalf of the victimized pa
tients. 

So we come full circle and end as we began: 
Accident Prevention Is Better Than Accident 
Compensation: "A Fence at the Top of the 
Cliff Is Better Than an Ambulance in the 
Valley Below." A successful lawsuit and the 
pressures of stringent liability are one of the 
most effective means for cutting down on ex
cessive preventable dangers in our risk-be
leaguered society. 

My hero in the foregoing chronicle of good 
lawyering has been the hard-working trial 
lawyer with his care, commitment and con
cern for public safety, the civil religion of us 
all. 

He more than any other professional has 
proved that we can indeed Sue for Safety. 
My tribute to him is in words Raymond 
Chandler used to salute his hero: "Down 
these mean streets a man must go who is not 
himself mean, who is neither tarnished nor 
afraid." 

PRODUCT LIABILITY DOES NOT EXTEND TO 
NEGLIGENT ENTRUSTMENT 

Mr. ROCKEFELLER. Will the Sen
ator from Washington yield for a ques
tion about the applicability of the bill? 

Mr. GORTON. Yes, I would be glad to 
do so. 

Mr. ROCKEFELLER. Mr. President, 
we have been seeing a lot of paper 
about this conference reports' effects 
on so-called dram shop laws which 
allow victims of drunk driving crashes 
to seek recovery from those individuals 
or establishments who negligently sell, 
or serve, alcoholic beverages to persons 
who are intoxicated or to minors who 
subsequently kill or injure someone 
while driving under the influence. 

Mr. GORTON. Yes, we have. I believe 
those laws can be valuable and help en
hance highway safety and antidrunk 
driving initiatives, as well as encour
age the responsible service of alcoholic 
beverages. Section 104 of the con
ference report is an example of a provi
sion in the very bill we are considering 
which tries, in a small way, to discour
age alcohol and drug abuse in this 
country. Section 104 tells persons that, 
if they are drunk or on drugs and that 
is the principal cause of an accident, 
they will not be rewarded through the 
product liability system. 
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Mr. ROCKEFELLER. I agree. I am 

troubled that I continue to hear oppo
nents of product liability reform, claim 
that these laws will be adversely af
fected by the proposed legislation. 

Mr. GORTON. The short response, 
Senator, is these laws will not be ad
versely affected or affected in any way. 
The Senate Commerce Committee re
port , which has been adopted as the 
legislative history of the conference re
port, states unequivocally at page 25, 
footnote 90: 

[T]he provisions of the Act would not cover 
a seller of liquor in a bar who sold to a per
son who was intoxicated or a car rental 
agency that rents a car to a person who is 
obviously unfit to drive or a gun dealer that 
sells a firearm to a "straw man" fronting for 
children or felons. These actions would not 
be covered by the Act, because they involved 
a claim that the product seller was negligent 
with respect to the purchaser and not the 
product. Such actions would continue to be 
governed by state law. 

Clearly, H.R. 956 will not in any way 
affect State law regarding the liability 
of those individuals who serve addi
tional alcohol to persons who are obvi
ously under the influence. Similarly, 
H.R. 956 will not affect State law re
garding the liability of a product seller 
who fails to exercise reasonable care in 
selling a weapon, such as a handgun, to 
a minor or known criminals. The legis
lation also will not affect State law re
garding the liability of a rental agency 
that fails to exercise reasonable care 
by renting an automobile to someone 
who, at the time, is obviously unfit to 
drive. 

Mr. ROCKEFELLER. Mr. President, I 
think we should say to our colleagues 
that the product seller provision's ap
plication does not mean that these 
cases will be affected. 

Mr. GORTON. The Senator is abso
lutely correct, these cases are not af
fected. First and foremost , this is a 
product liability bill and it applies to 
product liability actions. Product li
ability actions generally involve harm 
caused by alleged product defect . 

As all are aware, the harm in cases 
involving drunk drivers is often severe, 
indeed, and may even mean the death 
of an innocent person or a child. It is 
important, however, to avoid the mis
leading arguments by those who oppose 
legal fairness and who intentionally at
tempt to confuse product liability ac
tions, which are covered by the con
ference report, with negligent entrust
ment cases, which are not covered by 
the legislation. As in the past, they use 
attention-getting, but totally irrele
vant examples, such as drunk driving 
cases and gun violence. 

Mr. ROCKEFELLER. And that re
mains true, regardless of the fact that 
the applicability section of the con
ference report, says that the act ap
plies to " any product liability action 
brought in any State or Federal Court 
on any theory for harm caused by a 
product." Is that not right? 

Mr. GORTON. The reason for t his 
broad definition is to assure that the 
bill covers all theories of product li
abili ty, such as negligence, implied 
warranty, and strict liability. It is not 
broadly defined in order to extend to 
cases beyond product liability, and cer
tainly not to extend the bill to cases 
involving negligent entrustment, such 
as in cases involving the sale of alcohol 
to an obviously intoxicated individual 
or the sale of a gun to a known felon. 

Mr. ROCKEFELLER. Mr. President, 
section 103 of the bill, the so-called 
product sellers provision, imposes li
ability when a product seller fails to 
exercise reasonable care with respect 
to a product. If a tavern owner fails to 
exercise reasonable care in selling alco
hol to an intoxicated person, would 
that case be subject to the bill? 

Mr. GORTON. No. The case against 
the tavern owner is based on the tavern 
owner's action; it is not based on an al
leged defect in the product, that is, the 
alcohol. Cases in which a tavern owner 
sells alcohol to an intoxicated person 
involve negligent entrustment and are 
not subject to the provisions of the 
conference report; State law continues 
to apply. 

To hold that such laws were affected 
by the bill would be a clear and obvious 
misconstruction of the bill . To make 
this clear, one only need look to the 
acts covered by product sellers in the 
conference report. This appears in the 
definition of product seller, which is 
set forth in sections lOl(ll)(B), 
101(16)(A). H.R. 956 is applicable to 
product sellers, "but only with respect 
to those aspects of a product (or com
ponent part of a product) which are 
created or affected when before placing 
the product in the stream of com
merce.' ' The definition then addresses 
those things where the product seller 
" produces, creates, makes, constructs, 
designs, or formulates * * * an aspect 
of the product* * *made by another." 
This is classic product liability and 
simply does not apply to the negligent 
tavern owner. 

Mr. ROCKEFELLER. And would you 
agree with me that the " product sell
ers" provision, as it applies to rented 
or leased products (section 103(c)(2)) in 
the conference report which states that 
a "'product liability action' means a 
civil action brought on any theory for 
harm caused by a product or product 
use, " cannot be interpreted to mean 
use of alcohol , or use of a gun? 

Mr. GORTON. The Senator is correct. 
First, the clarification is only included 
in the rented or leased products por
tion of the product seller provision. 
Thus, by way of example, in a situation 
where a car rental agency has exercised 
reasonable care with respect to main
taining and inspecting a vehicle, for 
example, the brakes, the engine, or the 
tires , and the person who shows up at 
the desk to rent the vehicle has an im
peccable driving record, does not ap-

pear unfit t o drive, and has a valid 
driver's license. The rent er then takes 
the car and is subsequently involved in 
an accident. The product use language 
in section 103(c)(2) holds that the rent
al company cannot be held vicariously 
liable for the negligence of the renter 
simply because the company owns the 
product and has given permission for 
its use. 

In contrast, if the rental agency 
rented a car to an obviously intoxi
cated person and that person was in a 
subsequent accident, then the rental 
agency would have been negligent in 
renting, or in negligently entrusting, 
the car to the person who was, at the 
time, obviously intoxicated. As spelled 
out clearly in the legislative history, 
" Such actions would continue to be 
governed by State law, " and are not 
subject to H.R. 956. 

Thus , even in the renter and lessor 
context, the distinction comes down to 
whether the seller was negligent as to 
the product, such as by failing to in
spect the brakes, or negligent as to the 
person, such as by renting to a person 
with no driver 's license and a notorious 
criminal record. H.R. 956 covers prod
uct liability actions; it does not cover 
negligent entrustment actions. 

Mr. ROCKEFELLER. Thank you for 
that discussion. I hope it will help 
counter some of the misinformation 
that has been circulating regarding 
this provision. Is there any special pro
vision of the bill that emphasizes what 
you have said here today? 

Mr. GORTON. In fact, in order to ad
dress these very concerns you have 
thoughtfully raised, Senator, the prod
uct seller section specifically provides 
that the conference report does not 
cover negligent entrustment or neg
ligence in selling, leasing or renting to 
an inappropriate party. Section 103(d) 
expressly states: " A civil action for 
negligent entrustment shall not be sub
ject to the provisions of this Act, but 
shall be subject to any applicable State 
law." Frankly, I believe this provision 
is superfluous, and for this reason, it 
does not matter if, or where the provi
sion appears in the conference report. 

In sum, the product liability bill cov
ers product liability, not negligent en
trustment or failure to exercise reason
able care with regard to whom prod
ucts are sold, rented or leased. H.R. 956 
clearly would not cover "a seller of liq
uor in a bar who sold to a person who 
was intoxicated or a car rental agency 
that rents a car to a person who is ob
viously unfit to drive or a gun dealer 
that sells a firearm to a 'straw man' 
fronting for children or felons." 

Mr. ABRAHAM. Mr. President, I rise 
today in support of H.R. 956, a bill to 
reform product liability law. 

A few months ago, the 104th Congress 
took the first momentous step toward 
legal reform. Over President Clinton's 
veto, we passed H.R. 1056, a bill to re
form securities litigation. 
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This legislation will significantly 

curb the epidemic of frivolous lawsuits 
that are diverting our Nation's re
sources away from productive activity 
and into transaction costs. 

In passing H.R. 956, the Senate will 
be taking an equally important second 
step on the road toward a sane legal re
gime of civil justice. 

Our current legal system, under 
which we spend $300 billion or 4.5 per
cent of our gross domestic product 
each year, is not just broken, it is fall
ing apart. 

This is a system in which plaintiffs 
receive less than half of every dollar 
spent on litigation-related costs. It is a 
system that forces necessary goods, 
such as pharmaceuticals that can treat 
a number of debilitating diseases and 
conditions, off the market in this coun
try. 

This is a system in which neighbors 
are turned into litigants. I was particu
larly struck by a recent example re
ported in the Washington Post. This 
case involved two 3-year-old children 
whose mothers could not settle a sand
box dispute-literally, a pre-school al
tercation in the sandbox-without 
going to court. 

Something must be done about this 
situation and this litigious psychology, 
Mr. President, and this bill puts us on 
the road to real, substantive reform. 

It institutes caps on punitive dam
ages, thereby limiting potential wind
falls for plaintiffs without in any way 
interfering with their ability to obtain 
full recovery for their injuries. 

It provides product manufacturers 
with long-overdue relief from abusers 
of their products. 

And it protects these makers, and 
sellers, from being made to pay for all 
or most noneconomic damages when 
they are responsible for only a small 
percentage. 

First, as to punitive damages. No one 
wants to see plaintiffs denied full and 
fair compensation for their injuries. 
And this bill would do nothing to get in 
the way of such recoveries. 

Unfortunately, punitive damages 
have come to be seen as part of the 
normal package of compensation to be 
expected by plaintiffs. George Priest of 
the Yale Law School reports that in 
one county, Bullock, AL, 95.6 percent 
of all cases filed in 1993-94 included 
claims for punitive damages. 

Punitive damages are intended to 
punish and deter wrongdoing. When 
they become routine-one might say 
when they reach epidemic propor
tions-they end up hurting us all by in
creasing the cost of important goods 
and services. 

For example, the American Tort Re
form Association reports that, of the 
$18,000 cost of a heart pacemaker, $3,000 
goes to cover lawsuits, as does Sl70 of 
the Sl,OOO cost of a motorized wheel
chair and S500 of the cost of a 2-day ma
ternity hospital stay. 

We can no longer afford to allow this 
trend to continue. I am glad, therefore, 
that this bill begins to cap punitive 
damages-although in my judgment it 
only makes a beginning in that area. 

I am particularly glad that the bill 
imposes a hard cap of $250,000 on puni
tive damages assessed against small 
businesses-the engine of growth and 
invention in our Nation. 

Of course, punitive damage awards 
are not the only things increasing tpe 
costs of needed products. 

Throughout the debate over civil jus
tice reform I have been referring to the 
case of Piper Aircraft versus Cleveland. 
I use that example because it shows 
how ridiculous legal standards can lit
erally kill an industry-as they did 
light aircraft manufacturing in Amer
ica-and cost thousands of American 
jobs. 

In Piper Aircraft, a man took the 
front seat out of his plane and inten
tionally attempted to fly it from the 
back seat. He crashed, not surprisingly, 
and his family sued and won over $1 
million in damages on the grounds that 
he should have been able to fly safely 
from the back seat. 

These are the kinds of decisions we 
must stop. Drunken plaintiffs, plain
tiffs who abuse and misuse products
plaintiffs who blame manufacturers 
and sellers for their own misconduct
should not be rewarded with large sums 
of money. They may deserve our con
cern and sympathy, but we as a people 
do not deserve to pay for their mis
conduct through the loss of entire in
dustries. 

I am happy that this bill establishes 
defenses based on plaintiff inebriation 
and abuse of the product because I be
lieve these defenses will benefit all 
Americans. 

Finally, it seems clear to me that no 
manufacturer should be held liable for 
noneconomic damages which that indi
vidual or company did not cause. 

In its common form, the doctrine of 
joint liability allows the plaintiff to 
collect the entire amount of a judg
ment from any defendant found par
tially responsible for the plaintiff's 
damages. 

Thus, for example, a defendant found 
to be 1 percent responsible for the 
plaintiff's damages could be forced to 
pay 100 percent of the plaintiff's judg
ment. 

This is unfair. And the unfairness is 
aggravated when noneconomic dam
ages are awarded. 

Noneconomic damages are intended 
to compensate plaintiffs for subjective 
harm, like pain and suffering, emo
tional distress, and humiliation. 

Because noneconomic damages are 
not based on tangible losses, however, 
there are no objective criteria for cal
culating their amount. As a result , the 
size of these awards often depends more 
on the luck of the draw, in terms of the 
jury, than on the rule of law. Defend-

ants can be forced to pay enormous 
sums for unverifiable damages they did 
not substantially cause. 

This bill would reform joint liability 
in the product liability context by al
lowing it to be imposed for economic 
damages only, so that a defendant 
could be forced to pay for only his pro
portionate share of noneconomic dam
ages. 

As a result, plaintiffs would be fully 
compensated for their out-of-pocket 
losses, while defendants would be bet
ter able to predict and verify the 
amount of damages they would be 
forced to pay. 

This reform thus would address the 
most pressing concerns of plaintiffs 
and defendants alike. 

Mr. President, problems will remain 
with our civil justice system after this 
bill is made into law-if this bill is 
signed by President Clinton and made 
law. 

Charities and their volunteers will 
remain unprotected from frivolous law
suits. 

Our municipalities will remain ex
posed to profit-seeking plaintiffs. 

And the nonproducts area of private 
civil law in general will remain 
unreformed-3-year-olds and their 
mothers may still end up in court over 
a sandbox altercation. 

In the last session I and some of my 
colleagues fought for more extensive, 
substantive, and programmatic reforms 
to our civil justice system. These were 
consistently turned back. 

I believe at this point it is time for 
us to consider more neutral, procedural 
reforms, such as in the area of Federal 
conflicts rules, to rationalize a system 
we cannot seem to tame. 

But I am certain, Mr. President, that 
this bill marks an important step to
ward a fairer, more reasonable and less 
expensive civil justice system. 

This is why I am frustrated that 
President Clinton has threatened to 
veto this bill. 

The President has stated repeatedly 
that he would support balanced, lim
ited product liability reform. He has 
been singularly unhelpful in his opposi
tion to more far-reaching reforms that 
would do more for American workers 
and consumers. But he has claimed 
that he would support product liability 
reform. 

Now the President is claiming that 
this legislation is somehow "unfair to 
consumers." 

Mr. President, is a system in which 
fifty-seven cents of every dollar award
ed in court goes to lawyers and other 
transaction costs fair to consumers of 
legal services? 

Is it really pro-consumer to have a 
system in which, as reported in a con
ference board survey, 47 percent of 
firms withdraw products from the mar
ketplace, 25 percent discontinue some 
form of research, and 8 percent lay off 
employees, all out of fear of lawsuits? 
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Please tell me, Mr. President, are 

consumers helped by a system in 
which, according to a recent Gallup 
survey, one out of every five small 
businesses decides not to introduce a 
new product, or not to improve an ex
isting one, out of fear of lawsuits? 

The clear answer, I believe, is that 
consumers are hurt by our out-of-con
trol civil justice system, a system 
which makes them pay more for less 
sophisticated and updated goods. 

I respectfully suggest that President 
Clinton look beyond the interests of 
his friends among the trial lawyers to 
the interests of the American people as 
a whole. 

If he looks to that interest he will 
find a nation hungry for reform, yearn
ing to be freed from a civil justice sys
tem that is neither civil nor just, seek
ing protection from egregious wrongs, 
but not willing to sacrifice necessary 
goods, important public and voluntary 
services, and the very character of 
their communities to a system that no 
longer produces fair and predictable re
sults. 

If we in this chamber consult the in
terest of the people, Mr. President, we 
will pass this bill. If President Clinton 
consults that primary interest, he will 
sign the bill and make it law. 

Mr. President, I yield the floor. 
Ms. SNOWE. Mr. President, for those 

who were becoming skeptical, the con
ference report before us demonstrates 
that bipartisanship is still alive and 
well in the U.S. Congress. 

First, I would like to express my ap
preciation to those who have contrib
uted so greatly to the completion of 
this legislation-not only in the 104th 
Congress, but in some cases for more 
than a decade. The chairman of the 
Commerce Committee, Senator PRESS
LER, has been instrumental in shep
herding this legislation from the com
mittee, to the Senate floor, into con
ference, and now back to the Senate 
floor. Also, Senator ROCKEFELLER and 
Senator GoRTON-whose commitment 
and leadership on this issue have been 
unsurpassed in the Senate, and without 
whose efforts we would not be voting 
on this conference report today-were 
invaluable in crafting this legislation. 

As I stated during the markup of S. 
565 in the Senate Commerce Commit
tee, and later during consideration of 
the bill on the floor of the Senate, I be
lieve there is a compelling case for 
product liability reform in this coun
try. 

I firmly believe the legislation the 
Senate adopted early last year was a 
critical and long overdue first step to 
reforming an area of law that touches 
each and every one of us as consumers 
in America. Therefore, I am now eager 
to see a well-conceived and balanced 
bill accomplishing this goal enacted 
during the 104th Congress. It is a goal 
I think we can and should reach. I be
lieve the conference report before us is 

well-conceived and balanced, and am 
particularly pleased that it contains 
the punitive damage cap I offered, and 
which was adopted, during consider
ation of the Senate bill. 

In my statement on product liability 
on the floor of the Senate many 
months ago, I established my own per
sonal checklist of critical issues I be
lieved this legislation ought to address 
to make the bill fair, equitable, and ef
fective. That is now also true for this 
conference report. 

First, we must allow safe consumer 
products to be developed to meet con
sumer needs, and ensure that consum
ers can seek reasonable compensation 
when injuries and damages occur. 

Second, the law must dissuade con
sumers from filing frivolous lawsuits, 
without discouraging Americans who 
have substantive complaints from fil
ing legitimate suits. 

Third, a uniform law must encourage 
companies to police the safety of their 
own products-both by providing incen
tives for excellence in safety and 
strong punishment when product safe
ty is breached. 

Last, and perhaps most importantly, 
one of our fundamental goals must be 
to ensure that this legislation protects 
the interests of the average American 
consumer who makes hefty use of prod
ucts, but knows little of their innate 
safety or risk. 

I believe that this conference re
port-like the Senate-passed bill
meets these criteria. One component of 
this conference report that I considered 
crucial to fulfilling these requirements 
is the cap on punitive damages. 

To understand the issue of a punitive 
damage cap, I think it is valuable to 
remember what punitive damages are
and are not. I believe this issue is par
ticularly important before today's vote 
because of recent reports in various 
news sources that have confused a cap 
on punitive damages with a cap on pain 
and suffering, or a cap on economic 
damages. 

Punitive damages are punishment 
that serve an invaluable role in deter
ring quasi-criminal behavior by busi
nesses. They have nothing to do with 
providing compensation to a person 
who has been harmed and are not in
tended in any way to make the plain
tiff whole. That purpose is served by 
compensatory damages, which provide 
recovery for both economic damages
which include lost wages and medical 
expenses-and noneconomic damages, 
which include pain and suffering and 
other losses, such as those caused by 
the loss of one's sight, appendage, or 
reproductive organs. 

One of the overriding problems in our 
current system is the absence of any 
consistent, meaningful standards for 
determining whether punitive damages 
should be awarded and-if so-in what 
amounts. The absence of consistent 
standards not only leads to widely dis-

parate and runaway punitive awards, 
but it also affects the settlement proc
ess. Individuals and companies that are 
sued often face a catch-22: pay high 
legal fees to fight a case through trial, 
verdict, and appeal-or simply settle 
out of court for any amount less than 
these anticipated legal fees. 

Even for the defendant who recog
nizes the cost of proving innocence to 
be too great, or simply hopes to avoid 
the lottery nature of a possible puni
tive award-seeking a settlement car
ries a hidden cost. The lack of a uni
form national standard-or simply the 
existence of vague State standards
forces the defendant to include a puni
tive premium in their settlements, 
even when the likelihood of a punitive 
award is small or even nonexistent. In 
addition, the high reversal rate of puni
tive damage awards underscores the 
absence of clear and understandable 
rules. 

Therefore, in establishing a cap, I 
considered it vital that the measure we 
chose be fair, uniform, act as adequate 
punishment, and serve as an adequate 
deterrent. I believe a cap based on com
pensatory damages accomplishes all of 
these objectives, which is why I fought 
to include such a measure in the Sen
ate bill. This measure is fair because it 
is blind to the socioeconomic position 
of the plaintiff. In addition, because a 
punitive cap that includes non
economic damages in its formula is in
herently unpredictable, one cannot 
argue that a business with quasi-crimi
nal intents will be able to predict the 
ultimate cost of all possible punitive 
claims and make a financial decision 
to produce a dangerous product. 

At the same time, I do not believe 
that a cap based on a measure of eco
nomic damages alone would accom
plish all of these objectives in all cir
cumstances. Although such a measure 
might serve as adequate punishment 
and act as an adequate deterrent in 
many cases, it relies too greatly on the 
economic position of the plaintiff in es
tablishing a sufficient level of punish
ment. 

While the Senate bill also included 
an additur provision that allowed the 
judge to impose a higher punitive dam
age award in particularly egregious cir
cumstances-and this conference re
port also includes a modified additur 
provision-! believe the measure based 
on compensatory damages will work 
for everyone and will subject egregious 
offenders to strong punishment. This 
standard is fair and nondiscriminatory. 
It will apply to all litigants equally
whether you are a man or woman, 
wealthy or poor, a child or an adult. 
Therefore, I am particularly pleased 
that the conference report before us 
maintains the Snowe amendment on 
punitive damages. And while I believe 
that the additur will be proven to be 
unnecessary due to the inherently 
even-handed and unpredictable nature 
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of total compensatory damages, I ac
cept its inclusion in the conference re
port as a means of providing the oppor
tunity for additional punishment in 
cases where a judge-staying within 
the parameters set by the jury-deems 
it necessary. 

Mr. President, the bill before us-as 
outlined by Senators GORTON and 
ROCKEFELLER-is a targeted bill that 
brings common sense and reform to one 
class of lawsuits: those pertaining to 
product liability. I believe this legisla
tion is sound and will benefit consum
ers and businesses. As a result, I share 
the disappointment of other Members 
of this body in President Clinton's 
statement that he would veto this bi
partisan legislation. At the least, I 
found it surprising that President Clin
ton opposes legislation that he en
dorsed as a member of the National 
Governors' Association when he was 
Governor Clinton. I remain hopeful 
that President Clinton will reconsider 
his opposition in the coming days. I 
think a strong bipartisan vote in favor 
of this legislation is just what the 
President needs in order to see the 
light on this issue. 

Mr. President, we must be able to 
show the American people that we not 
only considered this essential and his
toric legislation, but that we passed it 
with strong bipartisan support as well. 
There is simply no question that, if en
acted, this reform will have a positive 
and wide-ranging impact on millions of 
Americans. Thank you, Mr. President, 
I yield the floor. 

Mr. COHEN. Mr. President, I con
tinue to oppose the product liability 
reform bill for two main reasons: it un
necessarily intrudes upon the preroga
tives of our State governments and the 
purported problem the bill attempts to 
address-the impact of punitive dam
ages-is overstated. 

For over two centuries, tort law has 
been developed by our common law 
courts and State legislatures. The 
same is true for our contract law, real 
property law, insurance law, and a host 
of other subjects. The core principles of 
tort law are the same across the coun
try, but each State has adjusted its 
laws to suit its individual needs, ex
perimented with liability reforms, and 
attempted to strike a careful balance 
the interests of business and consum
ers. 

The Federal product liability bill 
would put an end to this era of local 
experimentation and adjustment. In
stead, it would contribute to the trend 
of the last half century of centralizing 
power in Washington. Unfortunately, 
the product liability bill will be only 
the first step in this process. Once it is 
completed other interests will follow 
with pleas for Federal intervention. 
And eventually the States will be 
stripped of yet another area of author
ity. This trend runs entirely counter to 
the generally accepted principle that 

the Federal Government is too big and 
that more authority should be returned 
to the States and localities. 

Ironically, we are taking this step at 
a time when the States are vigorously 
engaged in the topic of tort reform. 
Just this year, New Jersey, Indiana, 
Wisconsin, Illinois, and Texas have 
passed tort reform legislation. In fact, 
since 1986, 31 States have altered their 
product liability laws, 30 States limit 
the amount of punitive damages in 
some manner and 41 States have 
changed or abolished the rule of joint 
and several liability. With this much 
activity on the state level, there is no 
justification for this sweeping, intru
sive Federal bill. 

I also believe that the case for tort 
reform has been exaggerated. Unfortu
nately, the debate over this legislation 
has been driven more by anecdote and 
horror stories than objective facts. In
deed, the dearth of solid, unbiased re
search led the Wall Street Journal to 
conclude last year that "Truth Is the 
First Casualty of the Tort-Reform De
bate." 

A review of some data collected by 
the Bureau of Justice Statistics, a neu
tral arbiter on this topic, demonstrates 
that runaway jury verdicts are not as 
great of a problem as the tort reform 
advocates suggest. The study showed 
that courts in the 75 largest counties in 
the country decided 762,000 civil cases 
in 1992. Punitive damages were awarded 
in only 364 of these cases-.04 percent. 
Only 360 of the 762,000 cases involved 
product liability. Punitive damages 
were awarded in only three of those 
cases. And the total amount of puni
tive damages awarded was only $40,000. 

The study also suggests that if we are 
looking to solve problems with the ap
plication of punitive damages, perhaps 
we should be addressing other areas of 
the law. Of the cases in which the 
plaintiff won a jury verdict, punitive 
damages were awarded in 30 percent of 
all slander cases, 21 percent of all fraud 
cases, but only 2 percent of all product 
liability cases. 

I do not deny that there have been 
abusive cases where excessive awards 
have been made for minor injuries. But 
to address this problem, we need to do 
more to punish attorneys who bring 
frivolous cases or use the force of the 
legal system to coerce companies to 
settle meritless claims. We also need to 
encourage judges to intervene when ju
ries run amok. Instead of taking these 
steps, this bill places caps on damages 
and limits the ability of injured parties 
to collect judgments imposed against 
wrongdoers. In essence, it limits the 
ability of those with meritorious 
claims to gain full compensation in 
order to rid the system of shameful 
cases that should have never been filed 
in the first place. 

In my view, this is an unwise ap
proach that will do damage to our prin
ciple of federalism. I will vote against 
this conference report. 

Mrs. MURRAY. Mr. President, I 
would like to explain why I voted 
against this product liability con
ference report. 

All of us in this room have heard hor
rific stories about people who got hurt 
when they did stupid or silly things 
with a product and then recovered tre
mendous amounts of money from inno
cent businesses. Those few stories have 
gotten a lot of mileage. They have got
ten us to a conference report that 
takes power from consumers and gives 
it to corporations. 

Mr. President, I am a mother who 
wants to be responsible for passing 
laws that improve the chances for my 
children to live healthy, safe lives. I 
am glad that victims have used the 
current State-based product liability 
laws to force manufacturers to make 
safe toys, nonflammable pajamas, and 
cars and trucks that don't explode. The 
current legal system forced companies 
to be responsible or face the possibility 
of significant financial loss. 

I also want to be responsible for pass
ing laws that provide the hard working 
men and women of this country an op
portunity to be fully compensated for 
injuries that are a direct result of prod
ucts they use in the workplace. This 
conference report makes it much hard
er for our workers to recover damages 
from those responsible for their inju
ries. It is designed to give advantage to 
corporations and disadvantage to our 
workers through its limits on joint li
ability for noneconomic damages, on 
punitive damages, and on seller liabil
ity, as well as its broadly drawn de
fenses to liability, such as the statute 
of repose. 

In addition, I want to support legisla
tion that allows our citizens to trust 
that the medical devices they are re
ceiving are safe. So many women need
lessly suffered when the maker of sili
cone gel breast implants refused to 
heed initial warning signs that their 
product was flawed. Today, there is no 
dispute that there is a strong correla
tion between silicone breast implants 
and serious health disorders, including 
joint and muscle pain, tremors, and 
autoimmune diseases. And, unfortu
nately, not all of the victims of these 
implants are known. For those who 
have not yet filed, this bill will block 
them from seeking redress from this 
grossly negligent company. That is 
wrong. 

Finally, I want to be responsible for 
legislation that improves our citizens' 
quality of life. This bill could severely 
limit lawsuits involving products that 
damage the environment, such as pes
ticides and toxic chemicals. In particu
lar, the provision addressing joint and 
several liability could make it nearly 
impossible for victims to receive full 
and fair compensation for harm caused 
by a mixture of toxic substances where 
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a victim is unable to prove the percent
age of damage caused by each chemi
cal. Especially now, when we see ef
forts to scale back Government's role 
in environmental protection, the civil 
justice system is an even more impor
tant mechanism for deterring environ
mental degradation. 

I know that responsible businesses 
feel threatened by the current system .. 
I believe we should seek to reform and 
improve our system. But this approach 
is too sweeping. We need to take small
er steps and make more incremental 
reforms. 

Mr. President, I have voted against 
this conference report for all of the 
above reasons. I cannot support a prod
ucts liability law that shifts power 
from the States to the Federal Govern
ment and takes power away from our 
children, the elderly and working peo
ple and gives it to the companies that 
produce harmful products. 

Mr. DOMENICI. Mr. President, today 
I am pleased to support the conference 
agreement on product liabilit y litiga
tion reform-reached after tremendous 
efforts by my colleagues in both the 
House and Senate. The Senator from 
Washington [Mr. GORTON], the Senator 
from Utah [Mr. HATCH], and the Sen
ator from West Virginia [Mr. ROCKE
FELLER] deserve a lot of credit for put
ting together a thoughtful, bi-partisan 
approach to solving the problems asso
ciated with products liability lawsuits. 
This is a bill that President Clinton 
should sign. 

I also must commend the House con
ferees, particularly the distinguished 
chairman of the House Judiciary Com
mittee, Mr. Hyde, for their willingness 
to reach a compromise on some of the 
more controversial provisions in their 
bill, in order that we could successfully 
pass a conference report that still will 
have a positive impact on our products 
liability litigation system. There are 
some, and I am among them, who 
would have liked to see a conference 
report which went even further on 
some issues than the agreement we 
have before us. However, I realize that 
we would have had a difficult time 
passing a more expansive and com
prehensive legal reform bill. Clearly 
some reform is better than no reform 
at all. Our legal system needs it. 

I have watched the products liability 
reform debate over the past several 
months with great interest. There was 
a time when many believed that this 
type of legal reform would not be pos
sible. No one, least of all me, underesti
mates the power of the trial lawyers to 
derail even the most reasonable law
suit reform efforts. Senator DODD and I 
fought for years to fix our Nation's se
curities class-action system, and late 
last year the Congress overrode Presi
dent Clinton's veto of the bill and en
acted comprehensive securities litiga
tion reform. I hope that the President 
will examine this bill closely, because 

if he does, the only conclusion he 
should reach is that this is a reason
able, commonsense approach to reform 
that is good for the country. 

There can be no doubt that our cur
rent products liability system extracts 
tremendous costs from the business 
community and from consumers. The 
great expense associated with products 
liability lawsuits drives up the cost of 
producing and selling goods, and these 
costs are passed on to the American 
consumer. I have heard many tell me 
about how half of the cost of a $200 
football helmet is associated with 
products liability litigation, and how 
$8 out of the cost of a $12 vaccine goes 
to products liability costs. We can no 
longer afford to require our consumers 
to pay this tort tax. 

Because of the high costs associated 
with products liability litigation, 
American companies often find it dif
ficult to obtain liability insurance. The 
insurance industry has estimated that 
the current cost to business and con
sumers of the U.S. tort system is over 
$100 billion. Insurance costs in the 
.United States are 15 to 20 times greater 
than those of our competitors in Eu
rope and Japan. Much of this money 
ends up in the pockets of lawyers, who 
exploit the system and reap huge fee 
awards while plaintiffs go under com
pensated. Meanwhile, businesses which 
create jobs and prosperity in America 
suffer. 

For companies involved in the manu
facture of certain products, like ma
chine tools, medical devices, and vac
cines, this means that beneficial prod
ucts go undeveloped, or after they are 
developed, they do not make it to the 
marketplace out of fear of generating a 
products liability lawsuit. This ham
pers our competitiveness abroad, and 
limits the products available to con
sumers. Harvard Business School Prof. 
Michael Porter has written about how 
products liability affects American 
competitiveness. He has written: 

In the United States ... product liability 
is so extreme and uncertain as to retard in
novation. The legal and regulatory climate 
places firms in constant jeopardy of costly, 
and. as importantly, lengthy product liabil
ity suits. The existing approach goes beyond 
any reasonable need to protect consumers, as 
other nations have demonstrated through 
more pragmatic approaches. 

In the case of manufacturers of vac
cines and other medical devices, the 
cost of our unreasonable and certainly 
un-pragmatic products liability litiga
tion system often means that poten
tially life-saving innovations never 
make it to the American public. Prod
ucts liability adds $3,000 to the cost of 
a pacemaker, and $170 to the cost of a 
motorized wheelchair. It also has 
caused the DuPont Co. to cease manu
facturing the polyester yarn used in 
heart surgery out of fears of products 
liability litigation. Five cents worth of 
yarn cost them S5 million to defend a 
case, and DuPont decided that they 

simply could not afford further litiga
tion costs. Now, foreign companies 
manufacture the yarn, but will not sell 
it in the United States out of fear of 
also being sued. These are products 
which could save lives and improve the 
quality of living for all Americans. 

In cases where a truly defective prod
uct has injured an individual, the liti
gation process is too slow, too costly 
and too unpredictable. This bill, be
cause_ it creates a Federal system of 
products liability law, will return some 
certainty to a system that now often 
undercompensates those really injured 
by defective products and overcompen
sates those with frivolous claims. 

Those injured by defective products 
often must wait 4 or 5 years to receive 
compensation. This leads some victims 
to settle more quickly in order to re
ceive relief within a reasonable time. 
Companies often must expend huge 
amounts of money in legal fees to set
tle or litigate these long, complicated 
cases. These again are resources that 
could be better spent developing new 
products or improving the designs of 
existing ones. 

I believe that the most important re
form in this conference report is the 
way it treats punitive damages. As 
their name implies, punitive damages 
are designed to punish companies and 
deter future wrongful conduct. They 
are assessed in these cases in addition 
to the actual damages suffered by in
jured victims. 

Unfortunately, these damages do not 
do much, except line the pockets of 
lawyers. They serve relatively little 
deterrent purpose and led former Su
preme Court Justice Lewis Powell to 
describe them as inviting "punishment 
so arbitrary as to be virtually ran
dom.'' Justice Powell wisely has com
mented that because juries can impose 
virtually limitless punitive damages, 
they act as "legislator and judge, with
out the training, experience, or guid
ance of either." Justice Powell is abso
lutely correct, and I applaud the draft
ers of this bill for dealing with the 
problems associated with these types of 
damages. 

The Washington Post also agrees 
that punitive damages reform is nec
essary. An editorial in support of the 
conference report printed last week 
notes that "there are no ground rules 
for judges and juries in this area" and 
that "the whole thing is like a lottery, 
which is terribly unfair." The editorial 
concludes that "the compromise should 
be accepted by both houses and signed 
by the President.'' 

Reform of punitive damages will re
turn some common sense to the sys
tem. Huge punitive damage awards 
threaten to wipe out small businesses 
and charitable organizations and I ap
plaud the conferees for providing spe
cial protection for these important en
tities, which are particularly vulner
able to legal extortion by trial lawyers. 



March 21, 1996 CONGRESSIONAL RECORD-SENATE 5771 
By capping the amount of punitive 

damages available in product liability 
cases and raising the legal threshold 
for an award of punitive damages, the 
conference report will relieve some of 
the pressure on even the most innocent 
defendant to settle or face an award 
which could potentially bankrupt the 
company. It however reasonably allows 
judges some flexibility to go above the 
cap in truly egregious cases, where in
creased punitive damages might be 
warranted. 

The conferees also have taken the 
wise step to reform joint liability, 
without limiting the ability of plain
tiffs to recover their economic dam
ages. The new law will abolish joint li
ability for noneconomic damages, like 
pain and suffering, but allows States to 
retain it for economic damages like 
hospital bills. This will reduce the 
pressure on defendants who are only 
nominally responsible for the injury to 
settle the case or risk huge liability 
out of proportion to their degree of 
fault, while ensuring that injured vic
tims get compensated for their out-of
pocket loss. 

The compromise also limits liability 
in cases where the victim altered or 
misused the allegedly defective product 
in an unforeseeable way. It simply is 
unfair to hold manufacturers liable in 
cases where consumers use products in 
ways for which they were not intended. 
It also is unfair to hold defendants lia
ble in cases where the plaintiff's use of 
alcohol or drugs significantly contrib
uted to their injury. I am happy to see 
that the new law will provide an abso
lute defense in such cases. 

Mr. President, as I said earlier, I am 
no stranger to legal reform. Many of 
those who are responsible for this im
portant and well-crafted legislation 
were cosponsors of the securities re
form bill Senator DODD and I authored 
earlier this Congress. Our tort system 
is badly in need of reform, and the con
ference report on products liability be
fore us is a step in the right direction. 
I support it, and I hope that my col
leagues and the President will as well. 

Ms. MOSELEY-BRAUN. Mr. Presi
dent, I voted for S. 565, the Senate 
product liability bill, when it was be
fore the Senate last May, and I support 
this conference report, which is, in vir
tually all of its essential provisions, 
identical to that bill. I supported the 
bill last year, and I continue to support 
it now, because I believe that Federal 
product liability reform makes sense 
for Americans, and because it makes 
sense for America. 

Let's be clear what product liability 
reform is and is not about. It is not 
about an explosion of litigation that 
our courts physically cannot handle. It 
is about the chilling effect that prod
uct liability judicial decisions in one 
State can have on businesses across the 
Nation. 

It is not about making it more dif
ficult for Americans injured by prod-

ucts to get justice from those who in
jured them. It is about reducing the 
number of frivolous suits and unneces
sary legal costs. 

It is not about tilting the playing 
field in favor of business and against 
consumers or employees. It is about 
taking a step toward making the play
ing field more level for consumers, em
ployees and businesses all across this 
Nation. 

And it is not about taking powers 
away from States in order to disadvan
tage ordinary Americans. Rather, it is 
a narrow, carefully crafted approach to 
reform based on the realities of com
merce today. 

The basic fact that underlies this bill 
is that commerce is not local, but na
tional and international. Over 70 per
cent of what is manufactured in Illi
nois is sold elsewhere, and Illinois is 
not unique in that regard. Because 
commerce is national, and indeed, in
creasingly international, the laws of 
any one State are simply not effective 
in establishing product liability stand
ards for manufacturers in that State. 
Our Nation's Governors have recog
nized that fact, which is why the Na
tional Governor's Association has 
three times unanimously approved res
olutions supporting Federal product li
ability reform. 

Article I, section 8 of the Constitu
tion grants Congress the power to regu
late interstate commerce. Given the 
interstate and international nature of 
commerce, and the importance of hav
ing a healthy climate for manufactur
ing here in the United States, reform is 
essential, both so we can compete suc
cessfully in an ever-more competitive 
world marketplace and so we can gen
erate the kind of economic growth 
needed to offer every American the op
portuni ty to achieve the American 
Dream. 

Achieving that dream depends on 
being able to find a good job at good 
wages, jobs that make it possible for 
American families to purchase their 
own homes and to send their children 
to college, and that suggests a healthy 
climate for manufacturing-which 
tends to produce the kinds of jobs 
Americans want and need-is in our na
tional interest. 

The current fragmented product li
ability system offers less certainty 
than a casino. That lack of certainty 
means that the current product liabil
ity system imposes costs far greater 
than the amounts awarded to success
ful plaintiffs, or the costs involved in 
defending and pursuing product liabil
ity cases. It adds costs to products, 
even when a company has never been 
sued, and unnecessary higher costs 
hurt consumers, and hurt job creation. 
And, while it is impossible to quantify, 
there is no doubt that the current prod
uct liability system causes some com
panies not to produce some products. 
That, too, means fewer good paying 
manufacturing jobs. 

I do not suggest that Americans who 
might be injured by products should 
sacrifice their rights to redress for 
their injuries in order to help our econ
omy generate new, good paying jobs
and this bill does not ask that of any 
American. But we must all remember 
that Americans aren't just consumers; 
they don't have just one interest at 
stake. Instead of dividing Americans 
from one another, therefore, we should 
be working together for the kind of re
form that is in all of our interests. 

By creating greater certainty, by re
ducing unnecessary cost, and by ad
dressing the inadvertent chilling effect 
the current system has on new product 
creation, product liability reform will 
help generate new economic growth, 
and new jobs. And reform will add to 
the competitiveness of U.S. manufac
turing, something that is essential in 
this ever more competitive world econ
omy. 

Some continue to argue that we 
should leave this issue to the States to 
address. However, the fact is that, 
given today's economic realities-and 
tomorrow's-product liability, no less 
than health care and other components 
of our social safety net, is a legitimate 
and necessary subject for Federal ac
tion. And the fact is is that the right 
kind of product liability reform, like 
the right kind of health care reform, 
and the right kind of welfare reform, 
and expand opportunity, and help cre
ate a brighter future for Americans in
dividually and for our Nation collec
tively. 

While this bill is not perfect, I think 
that, in general, it is the right kind of 
reform. It will bring greater uniformity 
to product liability law. It will help cut 
out the unnecessary costs the current 
product liability system imposes on 
businesses, consumers, and employees. 
And it tries very hard to appropriately 
balance the competing concerns in
volved. 

I know that some Americans do not 
share the view that Federal product li
ability reform is needed, and that there 
are a number of concerns regarding 
specific provisions of the bill. I think it 
is worth noting, however, that the con
ference report now before us is, with 
very modest changes, the bill this Sen
ate sent to conference. I ask unani
mous consent, Mr. President, that a 
table comparing the original Senate 
bill and the conference report be print
ed in the RECORD at the conclusion of 
my remarks. 

I know the statute of repose has gen
erated some controversy. I would sim
ply point out three things. First, the 
15-year statute of repose applies to 
workplace goods only. 

Second, no State with a statute of 
repose provides a more liberal time pe
riod than the one in the conference re
port; and 

Third, the bill permits plaintiffs in 
every State to file a complaint after 
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she or he discovers or should have dis
covered both the harm and its cause, a 
provision that is particularly impor
tant to plaintiffs who have trouble 
identifying the cause of the injury they 
suffered. For example, a person who de
veloped a cancer many years after ex
posure to a chemical would be able to 
file suit anytime up to 2 years after the 
link between the chemical, and the 
harm he or she suffered, was identified. 

The punitive damages provision has 
also been controversial. However, this 
provision is virtually identical to the 
bill as it passed the Senate last year. 
And it is more pro consumer than the 
laws in about half of the States. 

Moreover, the bill does not put a 
hard cap on punitive damages. For 
cases involving all but the smallest of 
businesses, it allows punitive damages 
to be imposed up to the greater of 
$250,000 or twice the plaintiffs eco
nomic and noneconomic damages, in
cluding pain and suffering, and allows 
the judge in the case to increase the 
award by up to double those limits-in 
other words, to go up to four times the 
plaintiffs economic and noneconomic 
damages-if necessary "to punish the 
egregious conduct of the defendant." 
This approach was modeled on a rec
ommendation made by the American 
College of Trial Lawyers, and it will 
permit huge punitive damages awards 
in cases where such awards are justi
fied by the nature of the conduct and 
the severity of the harm involved, even 
when the harm is mostly noneconomic 
in nature. 

As to the concerns regarding joint 
and several liability, I think it is worth 
pointing out that the conference re
port, like the original Senate-passed 
bill, only eliminates joint and several 
liability for noneconomic damages. 
This formulation is already the law in 
California, and it provides reasonable 
protection both for plaintiffs and for 
businesses who have only a minor in
volvement in the harm suffered by the 
plaintiff, but who can be held respon
sible for the entire amount of damages 
if the other defendants in the case are 
not able to pay their share of the 
amount awarded. 

It is also worth noting that the con
ference report does not contain the 
broad, unjustified preemption of State 
civil justice systems that was in the 
House-passed bill, provisions that could 
of undermined the civil rights of Amer
icans, and which would have almost 
casually overturned our whole State 
justice system. And it does not contain 
the medical malpractice provisions 
that were in the House bill, provisions 
that did not and do not belong in a 
product liability bill. 

Moreover, the conference report does 
not contain the so-called FDA excuse 
that I strongly opposed in the last Con
gress. The bill that emerged from con
ference is the kind of narrow, carefully 
tailored approach that was needed, and 

the only approach that I could possibly 
support. 

Mr. President, I said in 1994 that the 
problems present in our product liabil
ity system are problems that this body 
must address. Last year, when the 
product liability bill was before the 
Senate, I reiterated my view that re
form is necessary, and I supported S. 
565 as a reasonable approach to achiev
ing that necessary reform. The con
ference report before now before us 
does not contain the provisions from 
the House bill that I believe have no 
place in this legislation. And, as I said 
at the outset of my remarks, it is close 
to identical to the bill I voted for last 
May. I therefore voted for cloture yes
terday, and will vote in favor of send
ing this conference report to the Presi
dent. I hope he will reconsider his posi
tion, and sign it, because enacting this 
bill into law is in the interest of every 
American. 

Mr. President, I want to conclude by 
congratulating Senators GoRTON and 
ROCKEFELLER for their leadership in 
bringing the bill to this point. I par
ticularly want to thank my colleague 
from West Virginia. He went to great 
lengths to consult with me, and with 
other Senators, and to make all of us 
part of that conference, even though 
we technically were not among the 
conferees. I greatly appreciate his com
mitment to the kind of balanced, nar
rowly crafted reform that is so greatly 
needed and so long overdue. I am 
pleased to have this opportunity to 
vote with him, and with the other sup
porters on a set of reforms that are 
based on common sense, and that make 
sense for America. 

Mr. KERRY. Mr. President, our laws 
play an important role in fostering a 
competitive economic environment by 
establishing ground rules for fair com
petition and by helping to reduce the 
costs of doing business. But our laws 
play an even more critical role in pro
tecting the rights of individuals, work
ers, and consumers. Congress, there
fore, has a special responsibility to en
sure that the laws we write are reason
able and fair. 

The conference report on H.R. 956, 
the so-called Common Sense Product 
Liability Reform Act of 1996, fails the 
"reasonable and fair" test. 

The conference report, if enacted, 
will take away the rights U.S. citizens 
enjoy today in seeking redress for 
harm caused by unsafe products while 
giving manufacturers no incentive to 
produce safer products. This conference 
report is not fair to the working men 
and women of this country. It is biased 
against low-income individuals, 
women, and the elderly and it is plain 
dangerous for consumers. The products 
liability conference report will over
turn the laws of every State and, I fear, 
will do great harm. 

Consider that every year thousands 
of workers are injured or killed as a di-

rect result of defects in products they 
use in the workplace. For many of 
them, the tort system is the only re
course for full redress of their injuries. 
Yet, this conference report will make 
it harder for workers to hold fully ac
countable those who cause the injury. 
The limits on joint liability for non
economic damages, on punitive dam
ages, on seller liability and the greatly 
expanded coverage under the statute of 
repose are all one-sided. Together, 
these provisions clearly favor wealthy 
corporations at the expense of working 
Americans. 

The 15-year statute of repose would 
affect more than one-half of the prod
ucts claims filed against machine tool 
manufacturers. Under the conference 
report, workers injured by defective 
machinery 15 years after first deli very 
would be prohibited from seeking to 
prove in court that even a grossly neg
ligent manufacturer was responsible 
for their injury. On the other hand, the 
right of the business to pursue an ac
tion against the same manufacturer for 
commercial loss would be fully pre
served. 

The conference report would cap pu
nitive damages at $250,000 or two times 
compensatory damages, whichever is 
greater, except in cases involving small 
businesses with fewer than 25 employ
ees, where punitives would be capped at 
$250,000 or two times compensatories, 
whichever is the lesser amount. Such 
limits clearly undermine the deterrent 
value of punitive damages. 

The threat of punitive damages has 
in part contributed to the recall, dis
continuance, or change in the use of 
many dangerous and defective prod
ucts, including the Ford Pinto, asbes
tos, the Dalkon shield, the Suzuki Sa
murai, heart valves, and silicone breast 
implants. Punitive damages have also 
helped make products safer: the rede
sign of the Jeep CJ-5; adding guards to 
chainsaws; the replacement of lap-belts 
with rear-seat three-point safety belts 
in passenger cars; the use of roll bars 
on farm tractors; warnings on toxic 
household chemicals; the use of flame
retardant fabric in children's 
sleepwear; and the list goes on and on. 
The conference report will defang the 
threat inherent in punitive damages. 

But perhaps the most disturbing as
pect of this legislation is that Ford 
Motor calculated that it was cheaper 
under the current tort system to settle 
rather than to try to protect the lives 
of every Pinto owner with a recall. The 
manufacturers of silicone breast im
plants calculated it was cheaper under 
the current tort system to continue 
selling implants that their own sales 
force reported had leakage problems 
rather than to alert the more than 1 
million women in this country with 
implants about the danger of the prod
ucts. Playtex calculated it was cheaper 
to continue to market its super-absorb
ent tampon than to try to warn women 
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about the deadly effects of toxic shock 
syndrome. If Ford Motor, Dow, 
Playtex, and other major manufactur
ers failed to take corrective action to 
make their products safer under the 
present tort system, there is no reason 
to expect this conference report will 
encourage them to act more respon
sibly. 

Would anyone settle for $250,000 in 
exchange for losing a loved one to 
death by a product that the manufac
turer knew was unsafe? If this con
ference report becomes law, no one 
would be able to get even $250,000 be
cause there is not a lawyer in this 
country who would take the case. No 
law firm could afford to go up against 
companies like Ford Motor or Dow or 

· others with their host of attorneys and 
huge legal budgets and an infinite abil
ity to push motions and appeals to the 
limit and slow down the process to 
their advantage. It just would not hap
pen. 

Proponents of this legislation stress 
that the current tort system is biased 
against them: they point to insurance 
rates that disable American manufac
turers by forcing them to pay 10 to 50 
times more for product liability insur
ance than their foreign competitors; 
they claim there is an "explosion" in 
products liability litigation, with un
controllable punitive damages awards; 
and they argue that the present system 
of "lottery" liability, where liability 
differs from state to state, does not en
hance the safety of U.S. products. The 
proponents are wrong on each of these 
points. 

Over the past decade, products liabil
ity insurance cost 26 cents per $100 of 
retail product sales, or about $26 on the 
price of a $10,000 automobile. Two re
cent reports by the National Associa
tion of Insurance Commissioners con
firm there is no "crisis" in the cost of 
product liability insurance. In fact, the 
Association reported in January 1995 
that earned premiums for product li
ability have steadily dropped from 
more than $2.1 billion in 1989 to $1.6 bil
lion in 1994--a drop of 26 percent. The 
Association pointed to shifts to self-in
surance and competition in the indus
try as reasons for the decline, but did 
not mention tort reform as a factor. 
Moreover, the Association reported in 
October 1995 that the premium volume 
for product liability insurance pre
miums has remained virtually flat 
from 1986 through 1994. 

The so-called explosion in products 
cases is another myth. While consumer 
products are responsible for some 39,000 
deaths and 30 million injuries each 
year, a 1993 study by Boston's Suffolk 
University Law School and North
eastern University found there were 
only 355 awards in products suits from 
1965 through 1990, and that half of these 
were overturned or reduced. Indeed, the 
National Center for State Courts re
ported that product liability cases ac-

counted for .0036 percent of the total 
civil case load in 1992, and the Legal 
Times reported that products claims in 
Federal courts declined by 36 percent 
from 1985 to 1991. In my own State of 
Massachusetts, there were absolutely 
no punitive damages awarded in prod
ucts cases; punitive damages are only 
permitted in wrongful death cases. 

The conference report on H.R. 956 
will not resolve the problem of 51 dif
ferent products liability laws in the 
United States. On the contrary, it will 
only serve to further complicate the 
tort system and tilt it strongly in 
favor of manufacturers and against 
consumers. The conference report con
tains only one-way preemption. 

The conference report places caps on 
punitive damages in products cases, 
yet allows the laws to stand in the 39 
States where those laws prohibit puni
tive damage awards or where they 
place more restrictions on victims' 
rights. On the other hand, the con
ference report does not require that 
these States award punitive damages. 

The conference report preempts 
State law on misuse or alteration of a 
product only to the extent State law is 
inconsistent with the conference re
port, meaning that the 37 States that 
provide a complete defense to liability 
in some cases of product misuse oral
teration would not be preempted. 

The conference report prohibits law
suits involving durable goods that are 
more than 15 years old, but specifically 
preserves State laws with shorter limi
tations. 

The Products Liability Fairness Act, 
S. 565, will overturn the laws of every 
State that enable people who have been 
harmed by unsafe or faulty products 
from obtaining full and fair recovery. 
It will prevent citizens from holding 
wrongdoers accountable. It will pre
empt legitimate claims that deserve to 
be heard. It will strip citizens of their 
rights and it should be rejected. 

I cannot support legislation that 
would have placed limits on punitive 
damages for the family of the 5-year
old boy in New Bedford, MA, who died 
in a house fire after igniting a couch 
with matches. I cannot support legisla
tion that would have limited damages 
for the family of the 8-month-old boy 
who suffered second and third degree 
burns on his arms, legs and back in a 
house fire that started when the bed
ding in his crib was ignited by a port
able electric heater that had been 
placed within 6 inches of his crib to 
keep him warm. 

I surely cannot support legislation 
that would have limited the liability of 
the big corporations in Woburn, MA, 
whose highly toxic pollutants killed 
and injured children. The Woburn case, 
in which eight working class families 
sued two of our Nation's biggest cor
porations because they suspected the 
companies had polluted the water sup
ply with highly toxic industrial sol-

vents, took 9 years. The young attor
ney that pleaded the case spent $1 mil
lion of his own money on it. The jury 
ultimately found one of the companies 
negligent, and the scientific research 
done during the 9-year trial dem
onstrated the link between the indus
trial solvents in the water supply and 
human disease. The company is now 
helping to cleanup the polluted aquifer. 
The attorney has said that if this bill 
were law today, he would never have 
considered the case. 

Mr. President, the conference report 
on H.R. 956 will take away the right 
every American enjoys today through 
the jury box to force accountability for 
dangerous, careless or reckless behav
ior. In the jury box, every American 
can bring about positive change. If we 
take away this fundamental right, we 
will have compromised our Nation's 
core values. 

The conference report promotes the 
interests of business at the expense of 
the rights of consumers. It will create 
a nightmarish new legal thicket that 
should be avoided rather than em
braced. After we have argued all the 
complicated points of law, after we 
have poured over horror story after 
horror story, the issues boil down to 
one simple point: this bill is not fair, it 
is not reasonable and it should be re
jected. 

Mr. GLENN. Mr. President, I rise in 
support of this legislation and want to 
commend the efforts of Senators 
ROCKEFELLER and GoRTON on their 
work. This legislation has been needed 
for a long time and I am pleased that 
we will be taking this positive step for
ward today. 

I have been concerned for years about 
our current product liability system 
and I believe that meaningful reform is 
long overdue. I believe that this bill 
will benefit both consumers and busi
nesses. Under our current system, man
ufacturers of products are subject to a 
patchwork of varying State laws which 
contribute to unpredictable outcomes. 
In some cases plaintiffs receive less 
than they deserve and in others, plain
tiffs receive too much. Because of the 
unpredictability, cases that are sub
stantially similar receive very dif
ferent results. 

The Congress is currently debating 
the proper role of the Federal Govern
ment across a broad range of issue 
areas. Many believe that functions now 
conducted at the Federal level should 
be moved to the States. On this issue I 
believe that we need a more uniform 
system of product liability and there
fore Federal standards are necessary. 

I believe this legislation will improve 
the competitiveness of our industries 
which means jobs. I also believe that 
the biomaterials provisions will help 
insure that much needed medical de
vices will remain available to many 
Americans. Because of liability con
cerns many products are becoming un
available. Examples include materials 
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used in heart valves, artificial blood 
vessels, and other medical implants. In 
Cincinnati, OH, Fusite, a part of Emer
son Electric Co. , has been in business 
since 1943. They supply glass-to-metal 
sealed hermetic terminals. One termi
nal body is used by the makers of 
implantable batteries in heart pace
makers. In 1995, because of the liability 
concerns, Fusite determined it would 
no longer supply this product. 

The current system is unfair to con
sumers. Much too much money is spent 
on litigation rather than compensation 
and the high cost of product liability 
insurance means higher costs for con
sumers. 

Without doubt an injured party de
serves fair compensation, however the 
cost of litigation is substantial. More 
and more is spent on legal fees and less 
is spent on important areas such as re
search and development. In some cases 
manufacturers decide not to invest in 
or develop new products because of 
product liability concerns. Ultimately 
this burden of product liability makes 
our companies less competitive in 
world markets than foreign companies. 

I have been particularly concerned 
that as we reform our product liability 
laws we do not affect the rights of indi
viduals to bring suits when they have 
been harmed. On the contrary, it is my 
intent to bring rationality to a system 
that has become more like a lottery. 
For me, legal reform does not mean 
putting a padlock on the court house 
door. 

There are several very important im
provements that this legislation will 
provide. A statute of repose of fifteen 
years is established. Joint liability is 
abolished for noneconomic damages in 
product liability cases. Defendants are 
liable only in direct proportion to their 
responsibility for harm. Therefore, 
fault will be the controlling factor in 
the award of damages, not the size of a 
defendant's wallet. 

· Another important area is punitive 
damages. Although I am concerned 
about the establishment of caps on pu
nitive damages, I believe that the 
judge additur provision included in the 
bill will allow for appropriate punitive 
damages in egregious cases. 

Mr. President, not every provision in 
this legislation is written the way I 
would have preferred, but I believe that 
it is significant reform and urge its 
passage. 

Mr. GORTON. Mr. President, I would 
like to clarify an issue I discussed in a 
lengthy, and frankly, rather confusing 
colloquy with my colleague from North 
Dakota, Mr. DORGAN. 

Mr. DORGAN sought clarification of a 
provision on the Product Liability Con
ference Report dealing with the way in 
which this legislation will apply to 
utilities. Although I had characterized 
a change made in conference as tech
nical, he asserted that the change was 
substantive. 

The intent of the bill is to cover all 
products. This intent is expressed in 
the comprehensive definition of a prod
uct found in section 101(14) of the con
ference report , which defines products 
to include " any object, substance, mix
ture, or raw material in a gaseous, liq
uid, or solid state * * *. " This defini
tion clearly encompasses electricity, 
water delivered by a utility, natural 
gas, and steam. To simplify this discus
sion I will refer only to electricity. 

Another goal of the legislation, how
ever, is to leave in place state deter
minations of when electricity is a prod
uct. Most States treat the trans
mission of electricity as a service. For 
this reason, the Senate bill excluded 
electricity from the definition of prod
uct. This exclusion, however, over
looked the fact that once electricity 
has passed through a customer's meter, 
many States consider it to be a prod
uct, and subject it to a strict liability 
standard. 

Because of this oversight, the Senate 
provision created an unintended con
flict between the two goals of this bill: 
First to cover all products, and second, 
to leave undisturbed the state deter
mination of whether or not electricity 
is a product. The desire to meet both 
these goals is reflected on page 24, foot
note 86, of the Committee on Com
merce, Science, and Transportation Re
port on the Senate bill. But to repeat, 
the language of the Senate did not do 
what it needed; it exempted electricity, 
whether or not it was treated as a prod
uct by state law and whether or not it 
was subject to a rule of strict liability. 

In conference, the statutory language 
was made explicitly consistent with 
those dual intentions. That is to say, 
the bill should respect state choice as 
to whether or not a utility is a product, 
but the bill should apply evenly to all 
products. Consequently, language was 
added to the conference report saying 
that electricity was excluded from the 
definition of product, unless it was sub
ject under State law to strict liability, 
that is to say, is treated as a product. 

Senator DORGAN is correct that the 
conference report does change the sub
stance of this provision. I think it does 
so wisely and in order to make the leg
islation clearly express our intent. 

Mr. SPECTER. Mr. President, after 
extensive deliberation, on a very close 
call, I have decided to vote against the 
conference report on product liability 
legislation. 

This is a close question for me be
cause the conference report corrects 
my concern on punitive damages and 
there is a need to make American busi
ness more competitive in world mar
kets to provide economic expansion 
and job opportunities. 

In the final analysis, my judgment is 
that the disadvantages of the bill out
weigh the advantages. For example, 
the 15-year statute of repose would 
deny recovery to injured parties from 

products intended for and used long 
after 15 years. 

The changes in the law involving 
workmen's compensation make it more 
difficult for plaintiffs to recover where 
a coworker or the employer is at fault. 
That provision also limits the employ
er's traditional subrogation rights 
leading to the opposition of home
builders, workmen's compensation in
surance carriers and other business in
terests because workmen's compensa
tion costs will escalate. 

The conference report further limits 
the manufacturers' liability in cases 
where injuries result from a defective 
product where alcohol has been used. A 
defective seat belt is supposed to pro
tect the car's driver regardless of his/ 
her condition. 

This vote against the conference re
port is consistent with my vote yester
day for cloture. As I said in my state
ment on yesterday's vote, I believe the 
Senate's final determination on prod
uct liability legislation should be de
cided by majority vote rather than the 
super majority of 60 required for clo
ture. 

A decision on whether to support clo
ture depends upon a variety of factors 
such as whether there should be more 
debate to fully air the issue or whether 
a constitutional issue or some other 
fundamental issue is involved which 
warrants a super majority of 60. 

On this bill on the merits, I believe it 
should be decided by the traditional 
majority vote because it is such a close 
question without an underlying con
stitutional issue or some other fun
damental matter. On the merits of the 
bill , in my judgment the disadvantages 
outweigh the advantages. 

Mr. GRAMS. Mr. President, today is 
a day of victory and celebration for 
America's manufacturers, consumers, 
and taxpayers. Congress has finally 
succeeded in taking the first important 
step in overhauling our Nation's badly 
broken product liability system. 

Mr. President, I would like to com
mend my colleagues, Senators GORTON 
and ROCKEFELLER for their endless 
hours of hard work and commitment to 
enacting long-needed product liability 
reforms. This truly is a significant ac
complishment. 

Unfortunately, the President has al
ready issued his press release stating 
that he will stop this important bill
dead in its tracks-with his veto pen. 
Despite bipartisan support, he. claims 
this bill fails to " fairly balance the in
terests of consumers with those of 
manufacturers and sellers." Mr. Presi
dent, I disagree. 

This bill is a good compromise; it's 
fair; and it does protect sellers, manu
facturers and most importantly, con
sumers. 

Mr. President, too many people today 
are filing lawsuits in the hopes that 
they will hit the jackpot even if there 
is little merit to their case. The law
yers get wealthy, but under our current 
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system, that wealth comes at the ex- Product Liability Conference Report ply silicone for the production of de
pense of America's consumers. will lessen the tort tax on America's vices like shunts are no longer willing 

Our society has become so accus- consumers. to sell the raw materials. This situa-
tomed to suing that a recent study This legislation addresses many of tion is devastating to patients who des-
showed that 90 percent of all U.S. com- the problems in our current system. It perately need these lifesaving devices. 
panies can expect to be named in a limits manufacturer liability when a Essentially, this legislation's Bio
product liability lawsuit. Furthermore, product is misused or altered by the materials Access Assurance provision 
89 percent of Americans believe that user; it caps punitive damages to twice would allow suppliers of the raw mate
"too many lawsuits are being filed in the compensatory damages or $250,000, rials or biomaterials used to make 
America today." whichever is greater; it allows judges medical devices, to obtain dismissal, 

Mr. President, the price tag of law- the flexibility to impose higher dam- without extensive discovery or other 
suits is astronomical. In fact, some ex- ages in extreme cases; and, it elimi- legal costs, in certain tort suits in 
perts have estimated that the total nates joint and several liability forcer- which plaintiffs allege harm from a fin
cost of all lawsuits filed in America ex- tain damages, such as pain and suffer- ished medical device. 
ceeds $300 billion each year. And ac- ing, so defendants pay only for the This provision would allow raw mate
cording to the Product Liability Co- damages they cause-not those caused rials suppliers to be dismissed from 
ordinating Committee, the cost of by others. lawsuits if the generic raw material 
product liability lawsuits, alone, In addition to the overall benefits used in the medical device met con
ranges anywhere from $80 to $120 bil- consumers will enjoy after enactment tract specifications, and if the bio
lion annually. of this bill, Minnesota will see an addi- materials supplier cannot be classified 

American consumers ultimately pay tional benefit. The reality is our cur- as either a manufacturer or seller of 
the price of frivolous lawsuits which rent system is stifling technological the medical device. Most importantly, 
are paralyzing our country's economic innovation, in particular, the produc- this provision would not affect the 
growth and ability to create new jobs. tion of medical devices. ability of plaintiffs to sue manufactur-
Instead, prices increase and jobs are Mr. President, Minnesota is a world ers or sellers of medical devices. 
eliminated when businesses close, leader in the development of lifesaving As the chairman of the Senate's Med
downsize or decline new product intro- medical technology and this industry ical Technology Caucus, I would like to 
duction for fear of a frivolous lawsuit. is a vital part of Minnesota's growing thank the Senator from Connecticut 

As a former small businessman, I un- economy. for all his hard work to ensure that the 
derstand how devastating the threat of In 1994, there were 568 registered Product Liability bill recognizes the 
a potential lawsuit can be on any com- medical device establishments in Min- urgency of providing much-needed re
pany. Our laws have created a hostile nesota. Furthermore, Minnesota ranks lief to suppliers of bio-materials who 
business climate that has compromised 2nd in the Nation with over 16,000 peo- have no direct role in the raw mate
the competitive position of many com- ple employed in medical device manu- rial's ultimate use as a "biomaterial" 
panies, forcing them to reduce salaries facturing. in a medical device. 
or lay off employees to avoid going out More than 11 million Americans rely Mr. President, I would like to note 

-----,o~f4b~ums~i~n~e~s~s.--------------------------~o~nr+ii"n~prrla~n~te~d~r~n=e~~-n~o~lo~g1~e~s~to~4t~h~a~t~e=v~e~n~P~r~e~sTI1d~e~n~t~c~I1"n~t~o~n~r~ec~o~g~n~i~z~e~s------

Companies who are sued have two sustain or enhance the quality of their this provision as "a laudable attempt 
choices: endure a lengthy and costly lives. Many of these products are man- to ensure that suppliers of biomaterials 
trial in the hopes of proving their inno- ufactured in my State including artifi- will provide sufficient quantities of 
cence or settle out of court to save cial joints, cardiac defibrillators, drug their products" to medical device man-
trial costs. Small businesses don't have infusion pumps and heart valves. ufacturers. 
the time or resources to spend count- Unfortunately, many suppliers of the The bill before us today is the first 
less days in a courtroom when they are raw materials used to make medical step in the right direction, but cer
struggling to make payroll and meet devices are restricting the use of their tainly not the last. While we have 
customer needs. products in medical implants for fear made great progress toward reforming 

Everyone agrees that an injured per- of exposing themselves to costly prod- our current system, I believe we should 
son should have a day in court, and uct liability litigation. do more. We need to extend protections 
this legislation will not prevent legal Suppliers of raw materials play no to America's consumers in civil liabil
recourse for justifiable claims. How- role in the design or manufacture of ity cases which have devastated local 
ever, it will put an end to the fishing the medical device and courts have girl scout troops, neighborhood little 
expeditions that trial attorneys use to consistently found them free from li- leagues and community recreational 
extract huge, unwarranted settlements ability. Unfortunately, the costs of the organizations. 
from businesses fearful of protracted lawsuit "discovery" process are sur- Furthermore, Congress should pass 
litigation costs. passing the profits raw material suppli- medical malpractice reforms to ensure 

Businesses, taxpayers, and consumers ers will receive from selling their prod- that the doctor-patient relationship is 
can no longer bear this burden, making ucts to device manufacturers. protected from lawyers. Doctors com
passage of this legislation critical. If biomaterials suppliers refuse to plain that many times they are forced 
Americans understand that our current sell their raw materials to America's to order unnecessary tests just to pro
system is a litigation lottery which in- medical device companies, device man- teet themselves against frivolous law
creases the costs consumers pay when ufacturers are forced to either sub- suits. This practice called "defensive 
they purchase a product. It even forces stitute another material, which many medicine" costs our country over $15 
companies to lay-off employees. times is impossible, or discontinue pro- billion each year. 

Far too often, the cost of meeting duction of a device which is fulfilling a Mr. President, the Senate should 
these outrageous judgments eats up re- vital need for patients. adopt this first step and continue mov-
sources that could have gone toward A recent example was highlighted in ing forward to reform our overall li
new jobs and better salaries. The Presi- the Wall Street Journal by a mother ability system. Failing to enact this 
dent and the trial lawyers are kidding whose daughter suffers from hydro- legislation will result in even higher 
themselves if they believe these costs cephalus, or water on the brain. The costs to customers, fewer products de
are not passed on to you and me as con- only medical therapy that treats this veloped and fewer jobs as companies 
sumers. Appropriately, this is called is a surgically implanted device, called downsize to adjust to increasingly high 
the tort tax. a shunt, made of silicone. legal costs. 

Mr. President, most of my colleagues Fifty-thousand Americans depend on I urge my colleagues to recognize the 
know that I am a strong opponent of shunts to keep them alive, but because positive impact this legislation will 
tax increases of any kind. I believe the of recent lawsuits, companies who sup- have on countless businesses across our 
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country. Ultimately, i t will benefit the 
employees whose jobs will be secured 
as a result of enactment of this long 
overdue legislation, while at the same 
time, we continue to protect consum
ers seeking judgements against compa
nies who have manufactured faulty 
products . 

Mr. DORGAN. Mr. President, today 
the Senate will vote on the conference 
report on H.R. 956, the Common Sense 
Product Liability Legal Reform Act of 
1996. I intend to vote in favor of this 
legislation because I believe that mod
est legislation in this area is necessary. 

The issue of product liability reform 
is one of those circumstances where I 
think there is some truth on both 
sides. Tort reform is by its very nature 
controversial. The ability of citizens to 
seek redress through the courts for 
harm caused to them is a very impor
tant right we must respect and protect. 
At the same time, it is a fact that our 
court system in the United States is 
deluged with a flood of lawsuits, many 
of which have no merit. 

Unfortunately, the excesses of some 
force a reaction that affects everyone. 
I appreciate the sensitivity with which 
we in the Congress must proceed in 
passing any Federal legislation that re
forms tort laws. I realize that because 
of our court system and because of the 
activism of well meaning consumer ad
vocates, our Nation does have safer 
cars, toys, and other products. If it had 
not been for key cases that put the fire 
to the feet of corporations who would 
rather cut corners to enhance the bot
tom line than concern themselves with 
the safety of consumers, I am con
vinced that there would be more ex
ploding cars and more dangerous toys 
that hurt children. 

Deadly and dangerous products such 
as asbestos, flammable children's paja
mas, and exploding Ford Pintos were 
all removed from the market only after 
action was taken in court to hold the 
manufacturers of these products ac
countable. Because these cases oc
curred, our lives are safer as a result. 
There have been many cases where 
manufacturers were legitimately held 
liable for their negligent or egregious 
actions. 

However, these cases do not tell the 
entire story about our tort system. Un
fortunately, there are so many other 
cases that may have little merit that 
are filed , not with the goal to seek fair 
compensation or change the behavior 
of a manufacture, but are filed with a 
goal to get rich quick. The result is 
that many manufacturers and busi
nesses are strangled in liability cases 
that defy common sense. These cases 
don't help consumers. 

It seems to me that Federal action is 
warranted in the area of product liabil
ity suits. But, I believe that any Fed
eral action in this area must be modest 
and narrowly construed. Over the past 
few years, I have been an active partie-

ipant in the development of this legis
lation. In the 103d Congress, I fought 
against a provision that would have 
provided complete immunity to manu
facturers of medical products and air
craft manufacturers from all punitive 
damage awards. The FDAJF AA defense 
provision, as it was called, took this re
form effort way too far in my judg
ment. That is why I fought to have the 
provision removed and if this provision 
existed in the legislation before the 
Senate today, I would be voting no. 

Fortunately, the bill sponsors saw fit 
to not include the FDA/FAA defense 
provision in the conference report we 
are considering today. As a result, we 
have a bill which I believe advances 
some modest reform without closing 
the door on consumers who legiti
mately need to look to the courts for 
compensation. 

I believe it is important to advance 
this modest tort reform legislation. It 
is my hope that if this legislation be
comes law, it will result in more rea
sonableness in our tort system. 

I am under no illusions that this leg
islation is going to create a perfect 
world in the courts. However, I hope 
this legislation will create a better 
world that restores some moderation 
to excessive litigation, while not de
stroying the rights of consumers to 
seek redress for their grievances in the 
courts. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. GORTON. Mr. President, I yield 5 
minutes to the Senator from Nebraska. 

The PRESIDING OFFICER. The Sen
ator from Nebraska is recognized for 5 
minutes. 

Mr. EXON. Mr. President, I thank the 
Chair and thank my friend and col
league from Washington. I signed the 
conference report with regard to the 
product liability measure that is before 
us. I recommend that the Senate ac
cept this . I hope the President will not 
veto it, as he has threatened. 

I have been listening to the debate, 
and I have studied this issue for a long, 
long time. Over 20 years ago, when I 
had the opportunity to serve my State 
as Governor, we worked on and we en
acted a piece of legislation that is re
lated to this whole area. It was with re
gard to malpractice in the health care 
field. There were concerns about that. I 
listened to both sides at that time. I fi
nally decided, in the best interest of 
Nebraska, that malpractice piece of 
legislation should go into effect to pro
vide adequate and better health care, 
to keep everyone involved. 

I must say, that was one of the early 
pieces of legislation with regard to 
placing caps on malpractice legisla
tion, and I must say that it has been a 
resounding success in Nebraska. 

I recognize and have heard the debate 
on both sides of the issue, and, as so 
often is the case, Mr. President, we do 
not pass perfect legislation here, but 

ignoring the problem that we have 
today, that we have had for all of these 
years-this is as near a place we can 
solve it with what I think is a reason
able piece of legislation, a piece of leg
islation that where , if there is gross 
misconduct on the part of the manufac
turer or the inventor, there is some re
lief. 

I think we accomplish very little by 
citing this case and citing that case. If 
we continue with that kind of a propo
sition, we will simply confuse the pub
lic at large, and maybe the House and 
Senate, that we should do nothing. I 
think if there is one thing that is obvi
ous, it is that we have to do something. 
I think the "something" is this bill 
that has been carefully crafted, that 
has been worked out in committee, 
that has been worked out in the con
ference between the House and the Sen
ate, and I believe if there was ever a 
true workable compromise, this is a 
principal example. 

So, I simply salute the people who 
have provided the leadership in this 
over the years. I hope the bill will be 
resoundingly approved by the Senate 
with our vote around noontime today. 
Maybe we can get on with solving this 
problem. There is a problem. No one 
can deny that. I am sure many of my 
colleagues feel very strongly that this 
is a bad piece of legislation. It is not a 
perfect piece of legislation, but it is a 
piece of legislation that has been care
fully crafted, compromised. I think it 
is the best we can do under the cir
cumstances, and I believe we should do 
it. 

I intend to vote enthusiastically in 
support of this legislation. I thank the 
Chair and thank my friend from Wash
ington. 

Mr. GORTON. Mr. President, I yield 5 
minutes to the Senator from West Vir
ginia. 

The PRESIDING OFFICER. The Sen
ator from West Virginia is recognized 
for 5 minutes. 

Mr. ROCKEFELLER. Mr. President, I 
thank the distinguished Senator from 
Washington. The debate now is about 
over, and we are about to vote. We are 
about to vote on a bill which I think is 
profoundly important, not only in the 
symbolism of it but in the reality. You 
cannot have an engine in a car that is 
invented by 51 separate people who do 
not communicate with each other and 
expect the engine to move the car for
ward. 

Similarly, you cannot protect and ex
tend predictability and fairness and 
consumer protection-for example , as 
witness the statute of limitations-to 
help people in this country get justice 
from injury, from defective products if 
the engine that they have to depend 
upon is invented by 51 separate people 
who never talk to each other, and then 
somebody turns the key on and who 
knows where the system goes, or where 
the car goes. Probably nowhere. 
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We have a system that works par

ticularly well for a few. We have, how
ever, a system that works particularly 
poorly for the most. It is the job, it 
seems to me, of the U.S. Senate and 
the U.S. Congress to try to improve the 
condition and the lot of our people in a 
fair and balanced manner. One cannot 
reasonably come into this Chamber all 
the time and say, "I'm only going to do 
things which will help an injured per
son but pay no attention to other as
pects of their life ," for example, wheth
er they are employed, whether they 
have a reasonable expectation of hav
ing a job. 

What we have tried to do in this 
product liability conference report is 
to make a fair, reasonable balance be
tween the interests of consumers and 
business. We have done that. We have 
had asserted constantly against us that 
we have not, assertions which are made 
every year we discuss these things, 
which are wrong. 

So now we are prepared to do some
thing, and I fully expect the Senate 
will adopt this conference report. It is 
an important bill. I repeat that I hope 
the President of the United States, who 
I think very much wants to sign a 
product liability reform bill-in fact, I 
am told very directly that he wants to 
sign a product liability bill. The ques
tion is what condition must it be in. I 
think we are presenting the President 
with a fair bill , one in which the Sen
ate did not try to expand beyond prod
ucts, one in which the Senate rejected 
virtually all other suggestions in which 
the only basic change was the statute 
of repose. 

It is a very good bill. There is no 
other way to say it than that. I also 
want to thank the Senator from Con
necticut, Senator LIEBERMAN, for his 
enormous role in all of this product li
ability debate, and his chief of staff, 
Bill Bonvillian, who is also an extraor
dinary person, who has been unbeliev
ably kind and attentive to my legisla
tive director, Tamera Stanton, to 
whom I referred earlier, who is going 
through a difficult situation just now. 

This is fair. This is the way America 
ought to work. The bill, I believe, will 
pass. I can only pray that the President 
will sign it. I thank the President and 
yield the floor. 

The PRESIDING OFFICER. Who 
yields time? 

The Senator from South Carolina has 
12 minutes. 

Mr. HOLLINGS. How much, Mr. 
President? 

The PRESIDING OFFICER. The Sen
ator has 12 minutes. 

Mr. HOLLINGS. I thank the distin
guished Chair. I want to reserve time 
for the distinguished minority leader, 
the Senator from South Dakota, who 
just notified us he would like a little 
time here. 

Mr. President, I rise to urge my col
leagues to reject this legislation. The 

only thing that stands in the way of an 
act of Congress overturning 200 years 
of State law and placing severe restric
tions on the civil rights of American 
citizens is the vote on this conference 
report. 

Some try to simplify this issue as a 
debate between trial lawyers and man
ufacturers. But this issue is larger than 
that. This matter goes to the heart of 
our Nation's constitutional federalism. 
I am convinced that to the extent Con
gress can selectively preempt State 
law, override State constitutions, over
turn State legislative decisions, and 
dictate to State judges and juries the 
standards they must follow on matters 
that have nothing to do with Federal 
constitutional rights, then States es
sentially have lost their sovereignty. 
Maintaining an independent civil jus
tice system is the essence of a free 
state. This freedom, however, would be 
seriously eroded by this bill. 

I. STATE SOVEREIGNTY/DUAL FEDERALISM 

The stated purpose of this bill is to 
erect barriers regarding the use of the 
civil justice system for redress of inju
ries caused by dangerous products. 
However, I would remind my colleagues 
that, unlike the judicial systems of 
other countries, the American judicial 
system is rooted in democratic prin
ciples of individual redress, the right to 
a jury trial , and reliance on the people 
to resolve disputes. These were prin
ciples established by the Founding Fa
thers when they adopted the 7th and 
lOth amendments to the Constitution. 
Surely, issues such as whether to limit 
access to courts, limit redress rem
edies, or penalize citizens for merely 
bringing suits were considered by the 
Founding Fathers, as well as the judges 
and State officials that have adminis
tered our system of justice for over 200 
years. But they decided against such 
measures, and opted instead to main
tain a system that features free access 
to the courts, common law, and giving 
the people the ultimate authority to 
resolve conflicts. 

The supporters of this bill , however, 
are seeking to overturn this longstand
ing American history and judicial 
precedent. They would prefer to ram 
through this sweeping and unprece
dented legislation. 

I am, indeed, confounded that the 
Senate is even considering this legisla
tion. At the beginning of this Congress, 
Member after Member came to the 
floor during consideration of S. 1, the 
unfunded mandates bill, to declare that 
this would be the Congress of States' 
rights, where Government would be re
turned to the people. The Jeffersonian 
democracy of government was revived. 
If we've heard it once, we 've heard it a 
million times, that State and local 
governments know best how to protect 
the health and safety of their citizens, 
and that they do not need Congress 
telling them what to do. How many 
times did we hear that the one clear 

message sent by the voters in Novem
ber 1994 was that the people wanted to 
get the Federal Government off their 
backs and out of their pockets? 

The lOth amendment, lost in the 
shuffle for many years, was given new 
light. The majority leader himself, in 
his opening address to the new Con
gress, proclaimed: 
... America has reconnected us with the 

hopes for a nation made free by demanding a 
Government that is more limited. Reigning 
in our government will be my mandate, and 
I hope it will be the purpose and principal ac
complishment of the 104th Congress. 
... We do not have all the answers in 

Washington, D.C. Why should we tell Idaho, 
or the State of South Dakota, or the State of 
Oregon, or any other State that we are going 
to pass this Federal law and that we are 
going to require you to do certain 
things . . . 

The majority leader went on to say: 
.. . Federalism is an idea that power 

should be kept close to the people. It is an 
idea on which our nation was founded. But 
there are some in Washington-perhaps 
fewer this year than last-who believe that 
our states can' t be trusted with power .... If 
I have one goal for the 104th Congress, it is 
this: That we will dust off the lOth Amend
ment and restore it to its rightful place. 

If we are going to respect the lOth 
amendment, Mr. President, then we 
must be consistent. 

But consistency is not something in 
which this Congress seems to be inter
ested. The same Congress that has 
championed States rights regarding 
welfare is now advancing the power of 
the Federal Government over State 
civil courts. It appears that some be
lieve the States have all the answers 
when it comes to welfare and edu
cation, but for some reason are incapa
ble of running their own courts. 

To the extent any reforms are need
ed, the States already have instituted 
such measures. Since 1986, over 40 
States have enacted tort reform legis
lation. This includes my home State of 
South Carolina, which enacted a major 
tort reform measure in 1988. The 
States-through their work with mem
bers of the bar, the chamber of com
merce, the insurance industry, and 
consumer groups-have addressed con
cerns about the tort system, and have 
crafted legislation they believe is in 
the best interest of their citizens. The 
proponents of this bill, however, would 
override the enormous and commend
able efforts and time the States have 
devoted to this issue, and force their 
own brand of reform on the States. 

Ironically, during the 1994 elections, 
when many of those who now so vehe
mently champion States rights were 
elected, the people of Arizona consid
ered a State-wide tort reform referen
dum that consisted of many of the ini
tiatives in this conference agreement. 
By a 2-to-1 vote, the people of Arizona 
rejected the referendum. Now some 
Members would like to reward them by 
using their Federal power to force on 
the citizens of Arizona the initiatives 
they soundly rejected at the ballot box. 
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II. REFUTATION OF CLAIMS REGARDING NEED OF 

LEGISLATION 

The conference report contains a 
number of "findings" regarding the 
need for this legislation. Most of the 
findings are repeats of the various 
claims that have been made over the 
last decade. Nevertheless, it is nec
essary again to set the record straight 
with the facts. 

Finding No.1 states: 
Our nation is overly litigious, the civil jus

tice system is overcrowded, sluggish. and ex
cessively costly and the costs of lawsuits, 
both direct and indirect, are inflicting seri
ous and unnecessary injury on the national 
economy. 

Rebuttal: 
This is the old litigation explosion 

claim. However, there has never been 
any evidence of a litigation explosion 
as the following data demonstrate: 

A 1991 Rand study found that only 2 
percent of Americans injured by prod
ucts ever file a lawsuit. 

A 1994 report by the National Center 
for State Courts found that product li
ability cases are less than 1 percent of 
all civil filings. 

A 1995 study by the National Center 
for State Courts found that, of the 2 
percent of lawsuits that are filed, 90 
percent are disposed of by nontrial, 
such as dismissals or settlements. 

In June 1994, the New York Times 
featured a front page story on how ju
ries are growing tougher on plaintiffs. 
Citing the latest research by Jury Ver
dicts Research, Inc., the Times stated 
that plaintiffs' success rates in product 
liability cases have dropped from 59 to 
41 percent between 1989 and 1994. A 1995 
report by the National Center for State 
Courts shows that tort filings have de
clined 6 percent since 1991. 

Profs. James Henderson, a supporter 
of State product liability reform, and 
Theodore Eisenberg of Cornell Univer
sity released a study in 1992, which 
showed that product liability filings 
had declined by 44 percent by 1991. 
They concluded that by "most meas
ures, product liability has returned to 
where it was at the beginning of the 
decade," beginning in the 1980's. 

BUSINESS LITIGATION 

Where is the real litigation explo
sion? It is in the corporate board 
rooms. According to professor Marc 
Galanter of the University of Wiscon
sin Law School, the real litigation ex
plosion in recent years has involved 
businesses suing each other, not in
jured persons seeking redress of their 
rights. He found that business contract 
filings in Federal courts increased by 
232 percent between 1960 and 1988, and 
by 1988 comprised the largest category 
of civil cases in the Federal courts. 

In August 1995, the National Law 
Journal released the findings of its 
study of judicial emergencies in Fed
eral courts. The study found that 33 
percent of the judicial emergencies in
volved business litigation. 

Between 1989 and 1994, of the 83 larg
est civil damage awards nationwide, 73 
percent involved business suits. Be
tween 1987 and 1994, just 76 of the top 
business verdicts alone accounted for 
more than $10 billion. They included: 
Litton Systems versus Honeywell, a 
patent infringement dispute-$1.2 bil
lion; Rubicon Petroleum versus Amoco, 
a breach of contract dispute-$500 mil
lion, including $250 million in punitive 
damages; Amoco Chemical versus Cer
tain Lloyds of London, a breach of con
tract dispute-$425 million, including 
$341 million in punitive damages; Avia 
Development versus American General 
Reality Investment, a breach of con
tract-$309 million, including $262 mil
lion in punitive damages. Of course, 
this does not include the greatest ver
dict of them all-the $10.5 billion 
awarded in 1985 in the Pennzoil versus 
Texaco case. 

Notwithstanding the excessiveness of 
business suites, however, the bill spe
cifically exempts business litigation 
from the legislation. 

ll.COMPETITIVENESS 

Finding No. 2 of the conference re
port states: 

Excessive, unpredictable, and often arbi
trary damage awards and unfair allocations 
of liability have a direct and undesirable ef
fect on interstate commerce by increasing 
the cost and decreasing the availability of 
goods and services. 

Rebuttal: 
To refute these unfounded claims 

about competitiveness, I simply cite 
the comments of Mr. Jerry Jasinowski, 
president of the National Association 
of Manufacturers [NAM], that appeared 
in the Washington Post editorial sec
tion on Sunday, March 17, 1996. Mr. 
Jasinowski severely decried those who 
have criticized American business com
petitiveness. 

According to Mr. Jasinowski: the 
American industrial renaissance over 
the last 4 years has restored the United 
States "to the top spot among the 
world's economies." While some are 
"busy berating our capitalist system, 
the U.S. economy has become the envy 
of the industrialized world." "The 
American economy has quietly grown 
richer-gaining 8 million new jobs 
since 1992 and putting the unemploy
ment rate at an historically low 5.5 
percent." "In the past 25 years"-dur
ing the midst of the so-called product 
liability crisis-"U.S. employment has 
increased 59 percent and we have cre
ated more than 5 times as many net 
jobs as all the countries of Europe com
bined." 

OTHER STUDIES ON COMPETITIVENESS 

Mr. Jasinowski's editorial affirms 
other studies which have found no evi
dence relating product liability to U.S. 
competitiveness. 

A 1987 Conference Board survey of 
risk managers of 232 corportions shows 
that product liability costs for most 
businesses are 1 percent or less of the 

final price of products, and have very 
little impact on larger economic issues 
such as market share or jobs. 

The Rand Corporation found that less 
than 1 percent of U.S. manufacturers 
are ever named in a product liability 
lawsuit, and that "available evidence 
does not support the notion that prod
uct liability is crippling American 
business." 

In 1991, the GAO released a study of 
the effects of product liability on com
petitiveness, and stated that it could 
find "no acceptable methodology for 
relating product liability to competi
tiveness." 

FINDINGS ON INSURANCE COSTS 
Finding No.7 states: 
The unpredictability of damage awards is 

inequitable to both plaintiffs and defendants 
and has added considerably to the high cost 
of liability insurance, making it difficult for 
producers, consumers, volunteers, and non
profit organizations to protect themselves 
from liability with any degree of confidence 
and at a reasonable cost. 

Rebuttal: 
The claim that there was an insur

ance crisis was one of the first jus
tifications put forth by supporters of 
the legislation in the 1980's. However, 
there is ample evidence that there 
never was, and is not currently, a prod
uct liability insurance crisis. 

A study released in March 1995 by 
Bob Hunter of the Consumer Federa
tion of America, who was formerly the 
Texas Insurance Commissioner, shows 
that product liability insurance costs 
for U.S. businesses amount to no more 
than 26 cents for every $100 of total 
costs. 

In January 1995, the National Asso
ciation of Insurance Commissioners re
ported that between 1989 and 1993 prod
uct liability insurance premiums de
clined by 26 percent. 

According to the Insurance Informa
tion Institute, insurance companies' 
surplus, assets minus liabilities, rose 
from $29 billion to over $230 billion be
tween 1977 and 1995. Surplus is the 
money available after all losses and 
bills have been paid. These figures 
show that, to the extent there was an 
insurance downfall, it sure was not felt 
by the insurance industry. 

Additionally, according to the testi
mony of the American Insurance Asso
ciation [AIA], the legislation will have 
no effect on insurance rates anyway. 

UNIFORMITY 

Finding No. 10 states: 
The rules of law governing product liabil

ity actions, damage awards, and allocations 
of liability have evolved inconsistently with
in and among the states. resulting in a com
plex. contradictory, and uncertain regime 
that is inequitable to both plaintiffs and de
fendants and unduly burdens interstate com
merce. 

Rebuttal: 
This finding is part of the pro

ponents' claim regarding uniformity. 
However, contrary to the proponents' 
claims, the bill does not, and is not in
tended to, create uniformity. State law 
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is preempted in this bill only to the ex
tent it favors defendant corporations. 
For example, with respect to punitive 
damages, the legislation would not dis
turb the law in the State of Washing
ton since that State prohibits punitive 
damages, but would preempt the law in 
South Carolina, which permits punitive 
awards. 

The Chief Justices of the States have 
indicated that the legislation is likely 
to create considerable confusion, and 
lead to more litigation, as a result of 
the varying interpretations and appli
cations of its provisions by different 
State courts. 

The bill imposes its own set of rules 
on State courts without imposing the 
same rules directly on the Federal 
courts. Because of the absence of a 
Federal cause of action, Federal courts 
will hear cases involving the legisla
tion only if there is diversity of citi
zenship or location of the parties. 
CONFERENCE REPORT HURTS CONSUMERS MORE 

THAN SENATE BILL 

Proponents continue to state that 
the conference report is not expanded 
beyond the Senate amendment. How
ever, the conference agreement extends 
well beyond the Senate amendment in 
undercutting the rights of victims. The 
bill now limits victims' rights to be 
compensated for harm caused by en
ergy and utility related disasters, such 
as hazardous gas storage facilities, and 
negligent entrustment cases, including 
the unlawful sale of dangerous prod
ucts to minors. In addition, the statute 
of repose has been reduced from 20 to 15 
years. Once restricted to workplace 
products, this provision has also been 
expanded to cover any product that has 
an expected life span of more than 3 
years. Further, products now covered 
by the legislation include used cars, 
elevators, children's toys, and medical 
devices made for handicapped citizens. 

The bill has retained the abolition of 
joint liability for pain and suffering 
damages. The restriction is applicable 
even if there is proof that defendants 
worked together as a joint venture, or 
as parent and subsidiary. 

The bill has maintained discrimina
tory punitive damages caps. By basing 
the cap on income and wealth, the bill 
permits higher punitive awards for in
dividuals with the most economic ad
vantages. In an effort to rectify the 
disparate treatment of high income 
and low income victims, a provision 
was added on the Senate floor to per
mit judges to increase punitive awards 
beyond the cap. Federal judges, and 
judges in most State jurisdictions, 
however, are constitutionally prohib
ited from increasing damages without 
the consent of the parties. Indeed, we 
find it hard to believe that any defend
ant would consent to higher punitive 
awards. The proponents stated the con
stitutional issue would be resolved in 
conference. The conference agreement, 
however, has actually enhanced the 

power of judges to increase damages, 
all but ensuring the provision will be 
deemed unconstitutional. The end re
sult will be that additur will be re
moved, and the discriminatory cap will 
remain. Additionally, we question why 
Congress would pass a law it recognizes 
as unfair, and then shift the respon
sibility to judges to rectify the prob
lem. 

CONCLUSION 

Simply put, Mr. President, there is 
no product liability crisis. Indeed, if 
there are problems that need to be ex
amined in the tort system, they al
ready are being addressed by the 
States, where this issue belongs. 

This legislation is the epitome of 
congressional arrogance. It takes away 
from the States an area of the law that 
has been reserved to the States for 200 
years. 

What will this bill do? It will make it 
more difficult for consumers to be com
pensated for their harm from products; 
it will shield from liability manufac
turers which consciously manufacture 
defective products; it will take away 
from the States rules of law they have 
carefully developed; and it will remove 
incentives for manufacturers to make 
their products safe. These are some of 
the results of this bill, results which 
are not in the best interests of our citi
zens. 

I conclude by urging my colleagues 
to reject cloture on this conference re
port. Despite years of effort, no case 
has ever been made for Federal product 
liability law. The proponents move 
from claim to claim about the need for 
this bill, because they know that this 
is a sham. If there ever was special in
terest legislation, it is this bill. It is 
special interest at the expense of the 
constitutional and civil liberties of the 
American people. I urge my colleagues 
not to be misled by the proponents' 
claims, and to vote against this con
ference report. 

There are so many things to say in 
the limited time. But section 
106(b)(3)(C) refers to a general aviation 
statute of repose limitation period. It 
is for 18 years. That is the way the dis
tinguished Senator from Washington 
started talking about this bill yester
day. It was all about Cessna and avia
tion and everything else like that. 

All the provisions of the products bill 
apply to general aviation, so there are 
no longer protections for people in
jured, of course, on the ground or the 
air ambulance people, even though the 
1994 law provided those protections. 
But what I wonder about, if this gen
eral aviation provision of 18 years has 
done such a remarkable revival of the 
aviation industry, why are we limiting 
it? There we go. 

No. The Senator from Nebraska says 
there is a real problem and everybody 
knows it. That is absolutely false. We 
know that the States have taken care 
of this problem. Yes, there is a politi-

cal problem, because Presidential poli
tics has preempted everything up here 
in Washington. 

I saw some article in one of the mag
azines about the campaign starting. 
The campaign started early last year. 
In 100 days we were going to do this, 
get rid of everybody, 10 things in the 
Contract, we are going to pass them in 
100 days, and whoopee. And we were off, 
and everything else of that kind-until 
reality set in. 

But now there is the time of some 
embarrassment, since some of these 
things have not been passed-and for 
very, very good reason. A good reason, 
of course, assuming the truth of every
thing that the Senator from Connecti
cut says, is that the State Legislature 
of Connecticut is ready, willing, able, 
alert, and responsive. He was a major
ity leader of it. The State of Connecti
cut has taken care of these problems. 
We all take care of these problems in 
the several States. 

But right to the point, this bill is a 
travesty, Mr. President. The Presiding 
Officer knows it. It separates people. It 
separates them according to their eco
nomic worth. That is a dastardly thing 
to do. I cannot see people of good sense 
and reason voting for a thing of this 
kind and hoping the President will sign 
it. The President knows the facts. He 
has reiterated them in the letter. He 
said, if it is so good and so fair, as they 
plead, then why does it not apply to 
business-the very people who drew it 
up? This thing was drafted by business, 
of business, for business, greedy busi
ness. That is what it has been for, and 
the proponents all know it. 

I say that advisedly. I have gotten 
every business award you can find. I 

.am proud of them. I work closely with 
business. We have more business com
ing to our State than all these other 
States that these Senators represent. I 
challenge them to compete with us on 
taking care of business. That has been 
my 40-year record of public service. 

So I know when they step over the 
line. The fact of the matter is, there is 
a small segment, Victor Schwartz and 
his crowd, stepping over the line that 
has picked up the political fever of 
"kill all the lawyers." It is the busi
ness of travesty that increases the 
legal costs for those trying to really 
try their cases. They know that these 
are contingency fees. 

So if you get a good verdict, and it is 
a punitive damage verdict, you do OK. 
We put in the RECORD where punitive 
damages .have disciplined these busi
nesses. Thank heavens it has because 
we are all safer on account of it. That 
is why we get the recalls, because the 
manufacturers are put on notice. The 
proponents know that is why we are 
getting the recalls in our society. But 
now they have to go through a whole 
new hearing. And they talk about sim
plicity and transaction costs. 

How can they claim simplicity with 
all the different proceedings they have 
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here now, trying to limit legal costs? 
They tell the utilities they can forget 
about strict liability, they can forget 
about the highest degree of care. The 
Senator from North Dakota and the 
Senator from Washington got into a 
very clear dialog about simple neg
ligence. Let the boilers blow up, let the 
gas blow up, let it explode. The highest 
degree of care now is no longer re
quired under this bill. 

Yes, we put in the RECORD about the 
drunk drivers. I reiterate, in the letter 
of MADD in opposition, Mothers 
Against Drunk Drivers, they oppose 
this bill. They know and they read and 
they understand and they stand by 
their particular opposition. 

It encourages the lack of care with 
that statute of repose on manufactur
ers. Manufacturers here are exercising 
the highest degree of care. They are 
not in these other lands. But now the 
proponents want to talk about global 
competition. I have touched on that. 
They are competing with themselves. 
They want to take down the high de
gree of care by overriding the strict li
ability. Punitive damages is another 
thing that has given us safe products in 
this land, safe places to work, safe 
places to sleep, safe drugs and food, and 
everything else of that kind. 

More than anything else, Mr. Presi
dent, it is just patently unconstitu
tional. Amendment VII: 

In suits of common law, where the value in 
controversy shall exceed twenty dollars, the 
right of trial by jury shall be preserved, and 
no fact tried by a jury, shall be otherwise re
examined in any Court of the United 
States .... 

This particular bill says reexamine it 
at the trial court level, but keep it a 
secret. The judge is supposed to charge 
the jury under the law, stay out of the 
facts. But this bill says, by gosh, reex
amine it in violation of amendment 
VIT. Of course, it ignores amendment X 
that the distinguished majority leader 
has run all over the entire United 
States talking about, saying, "I've got 
one thing here in my pocket, the lOth 
amendment." 

These folks all come up here and act 
like they never heard of the States 
from which they were sent. The States 
have acted on product liability over 
the 15 years that the Senator from 
Rhode Island complained about. They 
have acted very judiciously. It is not a 
problem. It is a little political gim
mick in the contract. It is a shame and 
disgrace that we have taken up the 
time of the National Congress on this 
matter that the States have taken care 
of. 

I reserve the remainder of my time. 
How many minutes do I have? 

The PRESIDING OFFICER. The Sen
ator from South Carolina has 3 min
utes 30 seconds. 

Mr. DASCHLE addressed the Chair. 
The PRESIDING OFFICER. The mi

nority leader. 

Mr. DASC:Eil.JE. I thank the distin
guished Senator from South Carolina 
for yielding. I will use whatever leader 
time I may require to finish my state
ment. 

Let me commend the Senator from 
South Carolina for the arguments he 
has again made in his summary on this 
debate. I applaud him for the leader
ship and the effort he has put forth. I 
very enthusiastically endorse his posi
tion. Let me also thank the distin
guished Senators from Washington and 
from West Virginia and from Connecti
cut that have, as well as they have, 
brought this bill closer to a bill that is 
reasonable. 

As the distinguished Senator from 
South Carolina said, Mr. President, it 
is ironic in the extreme that, in this 
era of devolution, in this era of States 
rights, in this era of empowering 
States with more opportunities to deal 
with issues at the local level, this Con
gress, of all Congresses, would now pass 
a bill that says the Federal Govern
ment knows better. It is especially 
ironic that this Congress would say the 
Federal Government knows better on 
an issue as profound as this, affecting 
victims in the worst set of cir
cumstances. 

I respect the Presiding Officer for his 
consistency in suggesting that devolu
tion and new Federalism, or whatever 
we call it, ought to be sustained, re
gardless of the issue, that we ought not 
pick issues depending on the special in
terests, that we really have a respon
sibility to be consistent. 

Certainly in this case it would re
quire, I believe, a second look. We can 
do better than this. We can do better 
than what we are going to be voting on 
this afternoon. 

I am very troubled by a couple of pro
visions. One in particular troubles me. 
Mr. President, to say that someone 
working on a defective piece of ma
chinery is going to be protected if that 
machinery is functional for 15 years, 
but not for 16 years, to me is amazing. 
To ask people on the work line, to ask 
people on the combine, to ask people in 
whatever set of working circumstances 
they face, to accept the risk that this 
equipment is going to hold out after 
that period is more than I can support. 
To ask American companies to live up 
to their obligation, to understand how 
important it is that people working on 
assembly lines or in a field have the 
protection and the certainty and the 
opportunity to come to work knowing 
they will be able to come home whole 
is not too much to ask. A 20-year stat
ute of repose is not too much to ask. 

Mr. President, the other issue has to 
do with component parts. We have gone 
through some terrible situations in the 
last several years involving defective 
component parts. One example involves 
women who were given breast implants 
that were defective, when it was well 
known that a component of the breast 

implants posed severe health risks in 
the body of a woman. Now to immunize 
from liability people who manufacture 
defective component parts and to say 
we are going to, through statute, give 
them our blessing is wrong. It is wrong. 

Mr. President, we can do better than 
this. We have to do better than this. 
Those of us opposing this bill will con
tinue to do so. This fight is not over. 
The President has said in no uncertain 
terms this bill will be vetoed. I predict 
we will have more than enough votes 
to sustain a veto. 

Again, this fight is not over. We can 
do better than this. We ought to do 
better than this. In working with the 
President, the Presiding Officer and 
others, we will. I yield the floor. 

Mr. GORTON. Mr. President, I yield 3 
minutes to the Senator from Missouri. 

Mr. ASHCROFT. Mr. President, I 
thank the Senator from Washington. I 
commend the Senator from Washing
ton and the Senator from West Vir
ginia for bringing to the floor of the 
Senate a reasonable, moderate product 
liability bill which the President ought 
to sign. 

The representations in this Chamber 
that we should do better and could do 
better belie the current performance of 
this Chamber, which for 15 years has 
sought to enact a bill like this, but 
never really brought one forward that 
could be passed. This is a bill that can 
be passed. 

There can be debate about whether or 
not there is a litigation explosion in 
this country. Some can say we have 
too much litigation or too little. Let 
me give you a fact. The fact is that 
tort costs are 2.3 percent of the Gross 
Domestic Product in the United States, 
according to the Tillinghast study. 
That is 2¥2 times the world average. In 
short, we have the most expensive tort 
liability system in the world. It is time 
for us to change that. We must stop 
wasting money by exchanging it be
tween the trial lawyers and punitive 
damage recipients instead of using it to 
create the competitive and economic 
edge that will allow us to be success
ful-to create jobs and build equip
ment, and to grow this economy. We 
need to revitalize the industrial base of 
the United States of America. 

Uniform standards in product liabil
ity law would help return good prod
ucts to the markets, reduce the price of 
consumer goods, and break the legal 
shackles on American businesses to 
help them become more competitive 
internationally. 

This bill will make products safer. 
Litigation, which we have had plenty 
of, stifles innovation that makes prod
ucts safe. Overall product safety in the 
United States improved steadily in the 
first half of this century, when a much 
more limited liability system was in 
effect. We need to make sure that safe
ty, not greed, is what is emphasized by 
our laws in this area. 
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Let me make another point. We need 

to make this fundamentally clear: No 
person will be denied the right to re
cover actual damages under this bill. 
Every cent of damages, even damages 
for pain and suffering previously that 
has been available, is available under 
this bill. The bill has limits on punitive 
damages, but those are damages to 
punish. Those are not damages to make 
a person whole for what has happened 
to them. 

One last point that I raise, this bill 
was pared down from what it ought to 
be and what it should be-in an effort 
to accommodate the President. We 
ought to really be extending some tort 
reform protection to our charities. 
This bill does not provide protection to 
churches, to voluntary and charitable 
organizations, which means there will 
be no liability protection for volun
teers in the Little League, the Amer
ican Red Cross, the Salvation Army, 
the American Cancer Society, for peo
ple who run soup kitchens. We need an 
explosion of people helping solve Amer
ica's endemic social pathologies. What 
do we have in the United States in
stead? A tort system which threatens 
everyone who tries to help his neighbor 
with the potential of bankrupting li
ability. 

Dick Aft, president of the United 
Way & Community Chest of Cincinnati, 
put it this way, "The litigious climate 
imposes a cost for all charities, costs 
that can be measured in resigning 
trustees, lost volunteer hours and sky
high insurance premiums. These are 
tough times for charities. The last 
thing we need is a legal system that 
adds to our burden." 

Mr. President, as long as our litiga
tion system forces a would-be volun
teer to consider whether the risks of 
being sued outweigh the benefits of 
contributing one's time and talent to 
charitable organizations efforts to 
solve society's problems will continue 
to be unnecessarily stymied. 

In order to try to entice the Presi
dent of the United States to go back to 
his previous position supporting federal 
product liability reform, the Senate 
has had to take the protections for 
non-profits out of this bill. Then the 
President still comes out and opposes 
the bill. As a result, I do not know how 
to trust the President on anything he 
says. He previously said he supports it. 
Now he says he does not. 

Maybe we should distrust his latest 
representation that he will veto this. 
We should pass this legislation and 
give the President a chance to flip-flop 
back to the right side of the agenda, 
and I do not mean political right, I 
mean right versus wrong as a matter of 
good government policy. This bill is 
right, it provides a reasonable frame
work to do business in the United 
States. It will protect consumers. I be
lieve it should be enacted for the good 
of consumers and the good of the coun
try. 

Mr. GORTON. I yield 30 seconds to 
the Senator from Virginia. 

Mr. WARNER. I thank the distin
guished managers of the bill. I strongly 
support the bill and commend the man
agers of this bill. 

Mr. President, this is a jobs bill. It 
throws a liferaft to small business. 
Small business today is being buffeted 
in the turbulent seas of lawsuits, yet it 
affords adequate protection in litiga
tion for those who are wrongfully hurt. 

Mr. President, I rise in support of the 
Commonsense Product Liability and 
Legal Reform Act of 1996. I do so be
cause I believe that this bill is strongly 
proconsumer. The opponents of this 
bill may claim to be defending the 
rights of the injured. Well, this bill not 
only defends their rights to be fairly 
compensated for injuries caused by de
fective products, but also defends the 
rights of the rest of us not to pay for 
the outrageous verdicts, settlements, 
and insurance payments that American 
businesses pass on to consumers be
cause of our broken legal system. 

It is important to remember what ex
actly this bill does. There are a number 
of commonsense provisions which no
body besides the trial lawyers could op
pose. For example, no longer would 
companies be liable when the injured 
party was drunk, on drugs, or other
wise responsible for their own injuries, 
or when the consumer had altered the 
product. It also would provide protec
tion to companies producing biomate
rials for use in medical implants: These 
sections are necessary to allow these 
companies to help save lives and to 
worry less about being sued for merely 
providing raw materials which ended 
up in a heart valve or pacemaker. 

Then there is the issue of punitive 
damages which have been the subject 
of so much discussion. Again, it is im
portant to remember what punitive 
damages are. Imagine a plain tiff in
jured by a defective product, say a car 
with faulty brakes which causes an ac
cident. The plaintiff will be able to re
cover every last penny of lost income, 
medical costs, and financial losses he 
can demonstrate. In addition, he will 
be entitled to recover for pain and suf
fering as the jury sees fit and in rela
tion to the injuries suffered. Then, on 
top of being completely compensated, 
he can ask for punitive damages which 
may have no relation to the amount he 
received for compensatory damages. 
Sometimes punitive damages are 
granted, sometimes not: more often a 
company is forced to settle a case to 
avoid the possibility of a outrageous 
jury verdict. This is a pure lottery hav
ing nothing to do with the injuries suf
fered by the plaintiff which mainly 
benefits the lawyer working on a con
tingent fee. It is a crazy way to dis
pense justice. 

My State of Virginia has recognized 
this problem and placed a reasonable 
cap on punitive damages. But Vir-

ginians buy products produced in other 
States and pay for the costs of this 
legal lottery created by the legal sys
tems in other States. President Clinton 
says that this bill usurps the power of 
the States. Commerce, however, is na
tionwide and where States are placing 
undue burdens on interstate commerce, 
Congress is correct to step in and make 
reforms. 

Now remember also that when Presi
dent Clinton was Governor, he en
dorsed uniform legislation for punitive 
damages. Even the Washington Post 
has recognized that the President and 
the opponents of this bill are on the 
side of the trial attorneys, rather than 
American consumers and businesses. 

I urge that the Senate move to con
sideration of this badly needed legisla
tion and that it be enacted as soon as 
possible. 

Mr. GORTON. Mr. President, article 
1, section 8 of the Constitution of the 
United States reads in part as follows: 
"The Congress shall have power to reg
ulate commerce among the several 
States." The purposes of this bill, as 
outlined in this bill, read as follows: 

Based upon the powers contained in Article 
1, Section 8, Clause 3 of the 14th amendment -
of the United States Constitution, the pur
poses of this act are to promote the free flow 
of goods and services, to lessen burdens on 
interstate commerce, and to uphold the con
stitutionally protected due process by, (1), 
establishing certain uniform legal principles 
of product liability which provide a fair bal
ance among the interests of product users, 
manufacturers and product sellers; (2), plac
ing reasonable limits on damages over and 
above the actual damages suffered by a 
claimant; (3), ensuring the fair allocation of 
liability in civil actions; (4), reducing the un
acceptable cost and delays of our civil jus
tice system caused by excessive litigation 
which harm both plaintiffs and defendants; 
(5), establishing greater fairness, rationality, 
and predictability, in the civil justice sys
tem. 

That is precisely what this bill is de
signed to do, Mr. President. That is 
precisely what this bill does. 

I yield the remaining 2 minutes to 
the distinguished chairman of the Com
merce Committee. 

Mr. PRESSLER. Mr. President, I rise 
in strong support of this legislation. I 
want to pay tribute to both Senator 
ROCKEFELLER and Senator GoRTON who 
have had such great courage, leading 
this controversial bill and bringing it 
here. This is perhaps one of the most 
important pieces of legislation this 
Congress will consider because of the 
benefits it will have for small business. 

Senator GORTON, who has appeared 
before the Supreme Court 14 times, is a 
legal expert. His expertise in explain
ing this bill, both in the committee and 
on the floor, have been very, very valu
able. This bill would not be here with
out Senator SLADE GoRTON. He has 
been able to explain this bill, the tech
nical parts ofit. 

Senator ROCKEFELLER, in my opinion 
has shown great courage. I wanted to 
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use my time to pay tribute to those 
two leaders who have fought so long 
and hard through the committee. 

I strongly support this legislation. 
Mr. GORTON. Mr. President, I simply 

would like to say after this extended 
debate, not only over the period of the 
last 2 days but over the period of the 
last year, and for that matter several 
Congresses, that it is wonderful to have 
at least this phase of it completed. 
This very important element in the re
form of our country's legal system 
would not have been completed with 
this degree of success without the help 
of both many Members and a signifi
cant number of staff. 

When one names names, one runs the 
risk of leaving out many people who 
deserve credit, but particular credit 
from my perspective belongs to Lance 
Bul tena of the Commerce Committee 
staff, and my own Jeanne Bumpus and 
Trent Erickson. Together they have 
put in so many hours on this subject 
that it cannot possibly be measured, 
and have done a wonderful job in edu
cating and advising me. 

For Senator ROCKEFELLER, Jim Gott
lieb, a magnificent and skilled attor
ney, and Ellen Doneski have provided 
similar services. All of my cosponsors I 
wish to thank. All those who voted 
with me, I wish to thank. Most particu
larly, however, is the Senator from 
West Virginia [Mr. ROCKEFELLER]. We 
have come to be close personal friends 
during the course of the many years 
that we have worked together on this 
subject. He is a wonderful, thoughtful, 
and hard-working individual. In this 
connection, he is a courageous individ
ual with the willingness to take on a 
majority of his own party and his own 
President. 

His devotion to the public interest is 
not exceeded by any Member of this 
body. The ability to become such a 
close personal friend has been an im
portant ancillary privilege of leading 
the debate on product liability. 

With that, Mr. President, I am sure it 
is time to move on. 

Mr. President, I yield the remainder 
of our time. 

The PRESIDING OFFICER. The 
question is on agreeing to the con
ference report to accompany H.R. 956. 

The yeas and nays have been ordered. 
The clerk will call the roll. 
The assistant legislative clerk called 

the roll. 
Mr. FORD. I announce that the Sen

ator from Nebraska [Mr. KERREY] is 
necessarily absent. 

The result was announced-yeas 59, 
nays 40, as follows: 

Abraham 
Ashcroft 
Bennett 
Bond 
Brown 
Burns 

[Rollcall Vote No. 46 Leg.] 
YEAs-59 

Campbell 
Chafee 
Coats 
Cochran 
Coverdell 
Craig 

De Wine 
Dodd 
Dole 
Domenici 
Dorgan 
Ex on 

Faircloth 
Fr1st 
Glenn 
Gorton 
Gramm 
Grams 
Grassley 
Gregg 
Hatch 
Hatfield 
Helms 
Hutchison 
Inhofe 
Jeffords 

Akaka 
BaUCUS 
B1den 
Bingaman 
Boxer 
Bradley 
Breaux 
Bryan 
Bumpers 
Byrd 
Cohen 
Conrad 
D'Amato 
Daschle 

Johnston 
Kassebaum 
Kempthorne 
Kohl 
Kyl 
Lieberman 
Lett 
Lugar 
Mack 
McCain 
McConnell 
Moseley-Braun 
Murkowski 
Nickles 

NAYS-40 
Feingold 
Feinstein 
Ford 
Graham 
Harkin 
Heflin 
Hollings 
Inouye 
Kennedy 
Kerry 
Lauten berg 
Leahy 
Levin 
Mikulski 

NOT VOTING-1 
Kerrey 

Nunn 
Pell 
Pressler 
Pryor 
Rockefeller 
Santorum 
Smith 
Snowe 
Stevens 
Thomas 
Thompson 
Thurmond 
Warner 

Moynihan 
Murray 
Reid 
Robb 
Roth 
Sarbanes 
Shelby 
Simon 
Simpson 
Specter 
Wellstone 
Wyden 

So the conference report was agreed 
to. 

Mr. GORTON. Mr. President, I move 
to reconsider the vote. 

Mr. EXON. I move to lay that motion 
on the table. 

The motion to lay on the table was 
agreed to. 

WHITEWATER DEVELOPMENT 
CORP. AND RELATED MATTERS 

CLOTURE MOTION 

The PRESIDING OFFICER (Mr. 
FAIRCLOTH). Under the previous order, 
pursuant to rule XXII, the Chair lays 
before the Senate the pending cloture 
motion, which the clerk will report. 

The assistant legislative clerk read 
as follows: 

CLOTURE MOTION 

We, the undersigned Senators, in accord
ance with the provisions of rule xxn of the 
Standing Rules of the Senate, do hereby 
move to bring to a close debate on the mo
tion to proceed to Senate Resolution 227, re
garding the Whitewater extension: 

Alfonse D'Amato, Dan Coats, Phil 
Gramm, Bob Smith, Mike DeWine, Bill 
Roth, Bill Cohen, Jim Jeffords, R.F. 
Bennett, John Warner, Larry Pressler, 
Spencer Abraham, Conrad Burns, Al 
Simpson, John H. Chafee, Frank H. 
Murkowski. 

VOTE 

The PRESIDING OFFICER. The 
question is, Is it the sense of the Sen
ate that debate on the motion to pro
ceed to Senate Resolution 227 shall be 
brought to a close? The yeas and nays 
are required. The clerk will call the 
roll. 

The legislative clerk called the roll. 
Mr. LOTT. I announce that the Sen

ator from Vermont [Mr. JEFFORDS] is 
necessarily absent . 

Mr. FORD. I announce that the Sen
ator from Nebraska [Mr. KERREY] is 
necessarily absent. 

The yeas and nays resulted-yeas 52, 
nays 46, as follows: 

Abraham 
Ashcroft 
Bennett 
Bond 
Brown 
Burns 
Campbell 
Chafee 
Coats 
Cochran 
Cohen 
Coverdell 
Craig 
D'Amato 
De Wine 
Dole 
Domenic1 
Faircloth 

Akaka 
Baucus 
Biden 
Bingaman 
Boxer 
Bradley 
Breaux 
Bryan 
Bumpers 
Byrd 
Conrad 
Daschle 
Dodd 
Dorgan 
Ex on 
Feingold 

Jeffords 

[Rollcall Vote No. 47 Leg.] 
YEA8-52 

Frist McConnell 
Gorton Murkowsk1 
Gramm Nickles 
Grams Pressler 
Grass ley Roth 
Gregg Santorum 
Hatch Shelby 
Hatfield Simpson 
Helms Smith 
Hutchison Snowe 
Inhofe Specter 
Kassebaum Stevens 
Kempthorne Thomas 
Kyl Thompson 
Lett Thurmond 
Lugar Warner 
Mack 
McCain 

NAY8-46 
Feinstein Mikulski 
Ford Moseley-Braun 
Glenn Moynihan 
Graham Murray 
Harkin Nunn 
Heflin Pell 
Hollings Pryor 
Inouye Reid 
Johnston Robb 
Kennedy Rockefeller 
Kerry Sarbanes 
Kohl Simon 
Lauten berg Wellstone 
Leahy Wyden 
LeVin 
Lieberman 

NOT VOTING-2 
Kerrey 

The PRESIDING OFFICER. On this 
vote, the yeas are 52, the nays are 46. 
Three-fifths of the Senators duly cho
sen and sworn not having voted in the 
affirmative, the motion is rejected. 

PRIVILEGE OF THE FLOOR 
Mr. GORTON. Mr. President, I ask 

unanimous consent that A.J. Martinez 
of Senator BENNETT's staff be per
mitted privilege of the floor during 
consideration of the Public Rangelands 
Management Act. · 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

PUBLIC RANGELANDS 
MANAGEMENT ACT 

The PRESIDING OFFICER. The 
Chair lays before the Senate, S. 1459, 
the Public Rangelands Management 
Act, with 75 minutes equally divided on 
the Bumpers amendment. 

The clerk will report. 
The bill clerk read as follows: 
A bill (S. 1459) to provide for uniform man

agement of livestock grazing on Federal 
land, and for other purposes. 

The Senate resumed consideration of 
the bill. 

Pending: 
Domenici amendment No. 3555, in the na

ture of a substitute. 
Bumpers modified amendment No. 3556 (to 

amendment No. 3555), to maintain the cur
rent formula used to calculate grazing fees 
for small ranchers with 2,000 animal unit 
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months [AUM's] or less, with certain mini
mum fees, and establish a separate grazing 
fee for large ranchers with more than 2000 
AUMs. 

AMENDMENT NO. 3556, AS MODIFIED 

Mr. DOMENICI. Mr. President, Sen
ator BUMPERS is here. Might I inquire 
of Senator BUMPERS, we do not need 
our entire 37 minutes. Is there any 
chance, in the interest of moving the 
Senate's business along, you might get 
by with a little less of your time so 
that we could vote a little earlier? 

Mr. BUMPERS. I am quite sure we 
will not use all of our time, either. We 
will be happy to yield the balance of 
such time. I only know of two people 
on this side, Senator JEFFORDS and I, 
who will be speaking. 

Mr. DOMENICI. Thank you. Mr. 
President, on this side, might I say in 
earshot of staff and administrative as
sistants, that some Republican Sen
ators have indicated they want to 
speak on this very amendment. Sen
ator CAMPBELL has indicated, the dis
tinguished Senator from the State of 
Colorado; I think Senator CRAIG has in
dicated that he would like to speak; 
and perhaps a couple of others. Let me 
put the word out, we are trying very 
hard to move this bill along and use as 
little time on the amendments as pos
sible. If you could get hold of me, per
haps I could set up a time, and perhaps 
we could agree at a certain time that 
Senator CAMPBELL will speak for 8 or 9 
minutes. If we can work to arrange 
that, I will not have to be here anx
iously wondering who is coming be
cause they will have a time set. 

Mr. President, let me suggest that 
this amendment with reference to graz
ing fees, if it were adopted and if it be
comes law, would put out of business, 
in this Senator's opinion, hundreds and 
hundreds of small ranches and ranch
ing families that have been the back
bone of this kind of activity for a long 
time. Let me yield myself 5 minutes 
and see if I can make the case for that, 
and then I will yield back to Senator 
BUMPERS. 

Mr. President, first of all, this 
amendment attempts to set up a two
tier fee system. That two-tier system 
that is established here, the distin
guished Senator indicates it is only 
going to have an impact on the very 
large ranches. I want to get to that in 
a moment to try to make sure that the 
Senate understands that all grazing 
permits do not have the same tenure. 
Some are for 3 months, some are for 5 
months during the year. In a State like 
New Mexico, parts of Arizona, parts of 
California, and parts of a few of the 
other States that have year-long graz
ing. 

Some private property, small portion 
of State property, and Federal leases 
make up a ranching unit in a State 
like mine. We are called water-based 
States. Essentially, the water and ev
erything is on that unit. So you do not 

move the cattle off to public property 
for part of the year. The livestock are 
there all the time. 

As a consequence, when the distin
guished Senator who had in mind that 
this would be just for very, very large 
ranches, those numbers did not take 
into consideration a ranch in New Mex
ico, Arizona, or California, that had 12-
month-a-year permits and was substan
tially-that is, a lot of the property
federally controlled. I will come back 
to that point when I get the actual 
numbers. 

Having laid the foundation to estab
lish this fact that it will apply to small 
ranches, not large ranches, that are on 
a 12-month basis and have a lot of pub
lic domain, let me tell you what we try 
to do in the bill. We attempt to in
crease the grazing fee 37-percent. We 
intend it go up to $1.85. This is a 37-per
cent increase. Now, Mr. President, in 
addition to a 37-percent increase, we 
are aware of the fact that you cannot 
have ranching units continue to oper
ate, and have prices go arbitrarily up 
in total disregard for the market, based 
upon what the State might charge for 
completely different land. Ours is 
based upon the 3-year rolling average 
of the gross value of the commodity, 
which takes into account such things, 
Mr. President, as this year where cat
tle prices have come down 30 percent to 
35 percent. It is obvious you should not 
be increasing fees. You could not on 
private land. The market would not 
bear that. You should not increase it 
arbitrarily under a formula when the 
gross value of the product is coming 
down. 

I stress gross value. Senator BUMP
ERS, in the mining reform debate, has 
always wanted gross value. We use 
gross value. 

In addition, we use it on figuring out 
the interest component, so we get a 
market movement, the 10-year average 
of the 6-month Treasury bills, so that 
we have a very good way to establish 
stability and let the leases go up, but 
not go up in total disregard to the mar
ket. 

Now, Mr. President, under the Bump
ers proposal, the permits could be as 
much as $3 per animal unit per month 
up to $10 per month. I must say to the 
Senate, not even Secretary Babbitt, in 
his wildest dreams about what we 
should charge, had anything like $5, $6, 
$7, or $10, which some of the permits 
would be worth under the Bumpers pro
posal. And he had $4.60 once and came 
off that because everybody told him it 
was absolutely ludicrous and the 
ranchers would go broke. 

Incidentally, the Department of Inte
rior and Secretary Babbitt never sup
ported, and to this day do not support, 
having two different fee schedules, de
pending upon the size of the ranch and 
the number of units and the number of 
cattle you graze, for a lot of reasons. It 
is arbitrary. It was said it will not 

work, and obviously there are many 
other reasons. 

I note that the distinguished Senator 
from Arkansas would suggest that be
cause States have a different fee sched
ule, we should follow them. I want to 
make three or four points about that. 
First, Senators must note that many of 
the State leases are exclusive leases. 
That means the only thing you can do 
on them is graze. From the very begin
ning, the Federal leases are not exclu
sive. They must be used for multiple 
purposes. That is a very different con
cept of what you can use it for. If you 
can only use it for that, to the exclu
sion of all the other uses, obviously, it 
would be worth more. 

Likewise, many States have very few 
regulations, as compared to the Fed
eral Government, making it more at
tractive for the rancher. Last but not 
least, for the most part, the State 
lands are a very small portion of a unit 
of ranching. The Federal land is more 
often a very large part of that unit. 
And so, to be able to exist, you have to 
have stability on that Federal side, and 
you have to have something that is 
reasonably consistent with a formula 
that acts upon the price of the com
modity, such as ours. 

I will put in the RECORD that under 
the amendment which purports to save 
small ranches, and charge large 
ranches a lot more-l will give you just 
two numbers. If 95 percent of a unit is 
Federal land-and there are a number 
of those--in the State of New Mexico, 
the maximum number of cows that you 
can have on this ranch to get into the 
lower-tier price is 176--not 500, not 
1,000, but 176. The ranching unit could 
be between 50 and 95 percent Federal 
land, and the number of head would be 
between 334 and 176. 

Mr. President, this just shows when 
you try to establish these arbitrary 
formulas, you have to find out really 
everything that is involved. 

I ask unanimous consent that this be 
printed in the RECORD. 

There being no objection, the mate
rial was ordered to be printed in the 
RECORD, as follows: 

PERCENTAGE OF NEW MEXICO RANCHES WITH VARIOUS 
LEVELS OF RELIANCE ON FEDERAL LAND FOR GRAZING 
CAPACITY 

Reliance on Federal land 0-5 5-50 50-95 >95 
percent percent percent percent 

Percent of all ranches in 
New Mexico ............... ....... 49 21 26 

Max. number of cows for 
small rancher exemption 
to apply ............................ >3.340 3.340-334 334- 176-

176 167 

Adapted from Torell et al. (1992) . 

Mr. DOMENICI. Mr. President, this 
amendment will not, as it purports to, 
have any positive effect on small 
ranchers staying in business in New 
Mexico and in the other States of the 
Union. There is a lot more to say, but 
distinguished Senators are here on our 
side. I have used 8 minutes, which 
means we have about 25 minutes left. 
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Senator CAMPBELL, how much time 

would you like? 
Mr. CAMPBELL. About 10 minutes. 
Mr. DOMENICI. The Senator from 

Wyoming needs 10 minutes. As soon as 
Senator BUMPERS yields the floor-does 
he want to speak now? We can yield to 
Senator BUMPERS for 8 or 10 minutes 
and come back and have them use their 
time. 

Mr. BUMPERS. Is the Senator yield
ing the floor? 

Mr. DOMENICI. I was trying to get 
an agreement so we would know who 
was speaking on our side. 

Mr. BUMPERS. I do not have a 
schedule in mind. I do not have a cer
tain length of time that I am going to 
speak. I will yield myself such time as 
I will use. 

Mr. DOMENICI. On our side, when 
one of our Senators is able to get the 
floor, we have agreed that Senator 
CAMPBELL will speak for 10 minutes, 
and the Senator from Wyoming will 
speak for 10 minutes. 

I yield the floor. 
The PRESIDING OFFICER (Mr. 

GREGG). Who yields time? 
Mr. CAMPBELL addressed the Chair. 
The PRESIDING OFFICER. The Sen

ator from Colorado is recognized. 
Mr. CAMPBELL. Mr. President, be

fore I stepped on the floor a few min
utes ago, something happened. I have a 
friend that came here from Colorado. 
He ranches out there. He was teasing 
me, and he said, "What is Congress' 
only Indian doing in here defending the 

. cowboys?" I have to tell you, Mr. 
President, I had a good laugh with him, 
but this is not about cowboys and Indi
ans. This is about real families. Some 
happen to be Indians, who are cowboys, 
by the way. 

Anybody who knows the ranch life
style out West knows that ranchers 
grew up with guns. They learn how to 
use them from childhood, and they get 
good with them. They use them for 
protection and for hunting. I guess the 
first thing they learn about guns is 
that you try to hit what you aim at. I 
have to tell you, I admire my colleague 
from Arkansas and, certainly, Senator 
JEFFORDS, too, but they are not going 
to hit what they are aiming at. 

As I understand both of their amend
ments, it is like hunting a wolf that 
gets in your lambs or your calves with 
a shotgun. You may get the wolf, but 
with a scatter-gun approach, you get 
everything else, too. 

I believe Senator BUMPERS' amend
ment and Senator JEFFORDS', too, is 
really aimed at corporate freeloaders. 
But by putting everybody in the same 
category, it is certainly going to hit 
ranchers that are full-time ranchers, 
with no other income except ranching. 
I think that is a very sad mistake. I 
think they should both be opposed. To 
put them in the same category is sim
ply not fair. 

They are trying to define, as I under
stand both amendments, the difference 

between real ranchers and nonranch
ers. But the approach they have taken 
puts the large ranchers and the small 
ranchers in the same category as the 
nonranchers. And so when we hear the 
debate, they often use Hewlett-Pack
ard, Simplot, Anheuser-Busch, and 
many of the big corporations who, 
somehow, in the past, have gotten 
some of the permits and, in fact, prob
ably use them as tax wri teoffs or some 
kind of a tax structure in order to get 
tax breaks from the products they are 
producing. But they are not what we 
call "real ranchers." I do not think 
anybody here from the West is trying 
to defend people who have used the 
ranching industry for a tax writeoff. 
What we are trying to defend and pro
tect are the real ranchers, the family 
ranchers. 

There was some reference made to 
ranchers who have made it big. Clearly, 
some ranchers have made some money. 
As Senator GRAMM, our friend from 
Texas, said, "Welcome to America." 
What is wrong with that if they made 
it by honest labor, made the ranch 
grow, and have weathered storms, 
drought, wolves, cats, and everything, 
and they managed to make a little 
more money and invest in something 
else or buy some more land? What in 
the world is wrong with that in this 
country? Yet, when they succeed, they 
are sort of put in the category of prey
ing on the American public and some
how taking advantage of the American 
public because they have succeeded . 

I think that also is not only unfair 
but it is wrong. This shotgun approach 
very clearly of putting the ranchers in 
the same category as those people who 
use ranching as a tax break is simply 
wrong to do. 

Senator BUMPERS said yesterday-! 
mentioned it last night-that we 
should watch where the money goes. 
And I have to tell you, I live among 
family ranchers. I know where the 
money goes. It goes to Main Street by 
and large-to the hardware stores, to 
the movie theaters, to the used car 
lots, to the school districts through 
property taxes, to the fire district, and 
to every other special district you can 
imagine. Very little goes to rec
reational pursuits. If they have any 
money left usually it is put back into 
the herd, or into the land, or some way 
to improve their own family lot. They 
do not, I know, take vacations to Nice, 
France, or to Montserrat, or some
where else like the corporate people do 
that the Senator is aiming to get. 

So I think both of these amendments 
are probably going to miss the target 
and get the wrong people. 

We also dealt a little bit last night 
with the question about fair market 
value. And the accusation, of course, is 
that ranchers on public lands are not 
paying a fair market value because, if 
you compare it with what the rancher 
is paying on private lands, it is much 

lower. That is right. It is probably 
much lower. 

We have a small ranch. And we some
times let other ranchers rent some of 
our pasture. And I know there is a dif
ference. But there is also a difference 
in the amount of work they have to put 
up with on private land, whether it is 
rotating the fields, whether it is irriga
tion, or a lot of other things that come 
into play that make the difference. 

To try to charge the person on public 
lands the same amount I frankly just 
think would simply run a lot of them 
out of business, and it simply will not 
work. I often compare that question of 
fair market value with some of the 
other things that we have out West. I 
live near Durango, CO. Durango is near 
a world famous archaeological site 
called Mesa Verde, a cliff dwelling that 
everybody in this country knows 
about. It is run by the National Park 
Service. If you go to the cliff dwellings 
it costs you $3-as I recall from the 
last time I went-to go in, for an adult 
to get really a great historic cultural 
experience. You can stay in there for 
half a day, or all day, for that $3. 

Just down the road apiece in down
town Durango is another cultural and 
historic activity. It is in private owner
ship. It is the old train called ''The Du
rango to Silverton Train." It has been 
there 100 years. That old train carries 
about 250,000 people every year, and 
you get a marvelous western experi
ence. But it costs you about $30 to go 
on that train. If you say that we are 
not getting fair market value from the 
things that are being done on public 
land, maybe we ought to raise the park 
fee to $30 to compare it with the other 
experiences that people are getting a 
few miles away on the train. If you said 
that to the people in this audience, or 
to the people watching the proceedings 
today, most of them would tell you 
that you are nuts. They simply will not 
pay it. 

Yesterday, I mentioned the zoo in 
Denver. It cost $6 when you go to the 
zoo. You see wild animals. They are 
caged but they are basically wild, 
whether it is deer, or elk, or bear, or 
wolves. Yet, when you go into the na
tional forests you can often see those 
same animals for free. Maybe we ought 
to charge everybody that goes in the 
forests $6 so we get a fair market value 
for viewing those animals as they get 
when they go to the zoo. 

I could go on and on about the dif
ference it would cost. Go cut a Christ
mas tree. You need a $5 permit from 
the Forest Service. But it cost $5 per 
foot if you go downtown. If you sug
gested to people that we are going to 
charge $5 a foot when they go into the 
forest to cut a Christmas tree, you 
would have a rebellion on your hands. 

So I think the whole discussion of 
fair market value simply does not 
wash. 

So I want to come in and restate my 
opinion on this. I think we ought to 
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leave this bill alone. It has been 
worked on for virtually years. I have 
been involved in it myself for over a 
decade. Senator DOMENICI has taken a 
leadership role in bringing to the floor 
of the Senate what I think is about as 
good a balance as we could put to
gether. 

I hope my colleagues will resist any 
attempt to change that and oppose 
both the Bumpers amendment and the 
Jeffords amendment. 

Thank you, Mr. President. I yield the 
floor. 

Mr. BUMPERS addressed the Chair. 
The PRESIDING OFFICER. The Sen

ator from Arkansas. 
Mr. BUMPERS. Mr. President, I yield 

myself such time as I may use. 
First, I want to point out that while 

this is commonly referred to as a west
ern issue, it is also a national issue. 
The 270 million acres of land that peo
ple control to graze cattle in the 
United States belong to the taxpayers 
of America. The public land may be lo
cated in Wyoming. It may also be lo
cated in Wyoming, Idaho, or Nevada. 
However, it is owned by the taxpayers. 
And 100 United States Senators have a 
solemn duty to protect the taxpayers' 
interests. 

Unhappily, these so-called "western 
issues" somehow or other fall into the 
category of what my mother used to 
say as "Everybody's business is no
body's business." Unless you have a 
significant number of grazing permits 
in your State, you do not immerse 
yourself into these kind of issues. 

Why am I involved in it? No. 1, I sit 
on the committee from whence the 
Domenici bill was reported out. No.2, I 
am an unabashed environmentalist and 
I am concerned about the conditions of 
the rangeland. Third, and above all, I 
am totally committed to fairness. 

Yesterday afternoon, speaking on 
this amendment, I pointed out that 
when I first discovered that the U.S. 
Government was selling its land for 
$2.50 an acre for miners to mine gold 
and silver, I was utterly awestruck and 
did not believe it. I found out that it 
was indeed true. That law is still on 
the books. The mining law was origi
nally intended to encourage people to 
go west and help small mom- and pop
mining operations succeed. 

As I delved into the mining law, I dis
covered that it ain't mom and pop at 
all. Who is it? Who is mining the bil
lions and billions and billions of dollars 
worth of gold, silver, platinum, and 
palladium off of Federal lands? It 
"ain't" mom and pop. It is Bannister 
Resources, the biggest gold company in 
the world, who bought the gold for $2.50 
an acre. They are still doing it. It is 
Newmont Mining Co., one of the big
gest gold producers in the world. It is 
Crown Butte, and the list goes on. It is 
not mom and pop. It is the biggest cor
porations-not in America but in the 
world-who are mining not only gold 

but mining the U.S. Treasury which 
also happens to belong to the taxpayers 
of America. 

So when I began studying the grazing 
issue I found that, No. 1, the amount of 
money involved is infinitesimal. It is 
about $2 billion worth of gold that is 
being mined off Federal land every 
year, for which we do not get a dime
$2 billion worth. All of the 22,000 graz
ing permits in this Nation only produce 
$25 million. I would be willing to for
sake all of the grazing fees except for 
just the element of fairness. It is not 
that much money. But it is not fair. 

So what is my amendment about? I 
invite you to look at a chart. 

We permit our public rangelands to 
people on the basis of what we call an 
AUM. That is an "animal unit month." 
Right now we receive $1.35 per AUM for 
every cow, or horse, or five sheep that 
graze on Federal lands under these per
mits. The fee was $1.85 in 1986. It is 
$1.35 now. 

So who are these people that have 
the permits-these little mom and pop 
ranchers you have been hearing about? 

Here they are. Here are the 91 per
cent of the small ranchers my col
leagues on the other side say they want 
to protect. Count me in, Mr. President. 
I do, too. My amendment would cost 
less by the year 2005 than the amend
ment of the Senator from New Mexico 
would cost, so do not talk to me about 
who is being fair to small ranchers. 
These 91 percent of the permittees con
trol only 40 percent of the animal unit 
months. They are not hurt under my 
amendment. They should have no 
squawk at all. Do not shed any tears 
for them because of my amendment. 

What else does my amendment do? 
Look at the right-hand side of that 
chart. Mr. President, 60 percent-60 
percent-of the animal unit months are 
held by this 9 percent. Nine percent of 
the permittees own 60 percent of the 
AUM's. If you want to think of it in 
pure terms of acreage, 2 percent of the 
permittees own 50 percent of the 270 
million acres. 

Is that fair? You say yes. Let me add 
something else to the equation then. 
Who is that 9 percent of the permit
tees? There they are. This is just a 
smattering, just a small list. Anheuser
Busch, the 80th biggest corporation in 
America. In 1994, they were on Forbes 
list as the 80th. Anheuser-Busch has 4 
permits controlling more than 8,000 
AUM's. My amendment only raises the 
fees on people who have more than 
2,000 AUM's. Yes, my amendment 
would affect Anheuser-Busch. My 
amendment would affect Newmont 
Mining Co, the biggest gold company 
in this country. Newmont Mining Co. 
controls 12,000 AUM's. Small mom and 
pop operation. Poor little old rancher 
out there struggling to survive. Biggest 
gold company in the United States. 

Who else? Hewlett-Packard. Maybe 
you have one of their computers in 

your home. Poor little old rancher 
Hewlett-Packard, we have got to pro
tect them. Hewlett-Packard runs cattle 
on only 100,000 acres of public range
lands. They run cattle on those public 
rangelands because those lands adjoin 
their ranch. 

What are we doing here? It is sicken
ing. Here is a man-one Senator rose in 
the Chamber yesterday and said he is a 
wonderful man, a very engaging per
son, a good citizen. I do not know him. 
I am sure people who know him like 
him a lot--an 85-year-old billionaire, 
not a small mom and pop rancher, a 
billionaire, J.R. Simplot, from the 
State of Idaho. What does he have? 
Well, he is not all that big. He only has 
50,000 AUM's. Mom and pop rancher? 

Here is a Japanese company. They 
control 6,000 AUM's on 40,000 acres. You 
look at those. The list goes on and on. 
I have another list here. I am not going 
to bore you with all of them. The big
gest corporations of the United States 
of America mining the U.S. Treasury, 
and who can blame them as long as 
they know this body is not going to do 
anything about it. 

A Senator who is no longer here, a 
Republican Senator, whom I admired 
very much, when I first took on the 
mining issue I walked over to him, and 
I said, "I need a Republican colleague 
to cosponsor this bill if we are going to 
change the mining laws of this coun
try.'' I explained to him how the De
partment of the Interior actually 
issued deeds to people for $2.50 an acre 
that had billions of dollars' worth of 
gold under it. I said, "All you have to 
do is put up 4 stakes for every acre you 
want to claim. If you find gold under
neath, it is yours for $2.50 an acre. How 
about joining me in this crusade?" He 
said, "I'd like to, but I think I will go 
to Nevada and start staking claims." 
At least he was honest about it. He was 
being facetious, of course, 

All we are saying in our amendment 
is that Anheuser-Busch and Hewlett
Packard and people like that are going 
to have to pay an average of what you 
would pay if you were renting State 
lands. The States cannot afford to give 
away the public domain like we do. 
They do not own the public domain. 
They own some land. The State of Ar
kansas owns some of its lands. Your re
spective States own some of the lands 
there, too. If those little mom and pop 
operators go to the State of Montana 
or the State of Wyoming and say, "I 
would like to lease some of this land 
for $1.35," they would laugh them out 
of the State capitol building. 

The Senator from Colorado just left 
the floor. You want a permit in Colo
rado? Not for $1.35 per AUM but $6.50. 
They are not stupid. Do you know what 
else? There is a line of people waiting 
for a permit in Colorado. 

Then look at Wyoming. Go into 
Cheyenne and say, "I would like a per
mit on some State lands to graze some 
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cat tle. " No. 1, they would say, "We are 
sorry; we do not have any land at the 
moment, but if we did it would cost 
you $3.50 an AUM," not $1.35 like 
"Uncle Sucker" gets. And in Montana, 
the home of my distinguished good 
friend across the floor, $4.05. 

Our amendment says to that 9 per
cent, mostly America's biggest cor
porations, we would rather you leave 
the land and make it available to small 
people to make a living, but if you in
sist on keeping it, we want you to at 
least pay the weighted average for per
mits that the State lets in the State 
where your land is located. Who can 
quarrel about that? 

Mr. President, I will close by just 
simply saying two things. You know 
who my amendment affects? Ten per
cent, 10 percent of the permittees, and 
they are the biggies. Only one State, 
Nevada, would have more than 10 per
cent of its permittees covered by my 
amendment. I did not know until I 
looked this over. 

For the interest of my colleagues 
who may or may not be in the Chamber 
but who I hope are listening, here is 
how your State would be affected: Ari
zona, 10 percent; California, 8 percent; 
Colorado, 5 percent; Idaho, 7 percent; 
Montana, North Dakota, and South Da
kota, 2 percent; Nevada, 39 percent; 
New Mexico, 10 percent; Oregon, Wash
ington, 8 percent; Utah, 10 percent; Wy
oming, 9 percent. 

Is it any wonder people think cam
paign contributions play a role in what 
happens around here? There is no jus
tification for allowing this to happen. 
Since 1981, the grazing fee for cattle 
grazing on private lands has gone from 
$7.88 to $11.20 per AUM. The fee on 
State lands has increased from $3.22 to 
$5.58, and Federal grazing fees in real 
dollars have gone from $2.31 to $1.61, to 
this year's $1.35. 

I say to my colleagues, I would like 
to appeal not only to your sense of fair-

. ness but to your sense of compassion. 
At a time when 100 Senators commit
ted to a balanced budget and we are 
cutting education, we are cutting envi
ronmental funds and housing funds and 
school lunches and Medicaid and Medi
care, and everything that is necessary 
to give people at least a fighting 
chance at a piece of the action, a piece 
of the rock, we allow things like this to 
go on. It is unconscionable. 

I yield the floor. 
The PRESIDING OFFICER. Who 

yields time? 
Mr. THOMAS. Mr. President, I yield 

myself 1 minute, and I want to yield to 
my colleague from Montana. 

The PRESIDING OFFICER. The Sen
ator from Wyoming. 

Mr. THOMAS. Mr. President, I guess 
I am sorry the Senator has suggested 
anyone who does not agree with him is 
a victim of contributions. I think that 
is not a very appropriate remark. 

Mr. BUMPERS. Senator, I want to 
apologize for that remark. I am sorry. 

There is a certain personal thing in 
that , and I regret it. I regret I said it. 
I am sorry. 

Mr. THOMAS. Mr. President, there 
are a couple of things I think are im
portant here. One is t he predication of 
this idea. This amendment is based on 
the idea that there is a subsidy here. 

Yesterday I reported on the 
Pepperdine University study, an unbi
ased study that indicates very clearly 
this is not a subsidy. If you come from 
this area, where we have 8 inches of 
rain instead of 40, you will find that 
this is not a subsidy and Pepperdine 
University says that Montana ranch
ers-this was in Montana-who rely on 
Federal lands do not have a competi
tive advantage over those who do not. 

Second, it seems to me we enter here 
into a great deal of class warfare which 
I think is unnecessary. Yesterday, the 
Rock Springs Grazing Association was 
mentioned as one of these corporate 
robbers. Let me tell you what the Rock 
Springs Grazing Association is. It was 
started in 1909 in southwestern Wyo
ming to stop overgrazing which was 
taking place in the Red Desert, which, 
by the way, is the largest grazing dis
trict in the whole BLM in this country. 
The association breaks down roughly 
this way: 550,000 deeded acres are in 
here. This is what is called the check
erboard; 450,000 are leased from private 
and 900,000 are Federal permits in the 
checkerboard. They are all intermixed. 
There is no fencing. You cannot use 
one from the other. There are 11,000 
there. 

What is the association? It is 64 
shareholders, 64 family ranchers, that 
is who it is. It is not a corporation. It 
is 64 family ranchers that use that. 

So I think, really, when we take a 
look at this thing, as I said yesterday, 
this is a unique circumstance. It is 
very easy to come from somewhere else 
and say, "This is the way it is at 
home." Well, this is not home. This is 
a unique aspect where your State is 80 
percent owned by the Federal Govern
ment. We do have some feeling about 
it. It is our economic future. 

I yield 4 minutes to the Senator from 
Montana. 

The PRESIDING OFFICER. The Sen
ator from Montana. 

Mr. BURNS. Mr. President, I thank 
the manager of the bill . Let us just 
talk about it from an environmental 
standpoint. 

Basically, what the amendment of 
my friends from Arkansas and Ver
mont does , or the amendments do , is 
throws us right back into this old class 
warfare again, the " haves" and the 
" have-nots. " Nobody is asking for that 
kind of situation. 

There is no doubt in my mind, my 
friend from Arkansas is a dedicated 
and a wild environmentalist. Every fig
ure that we can give you is backed up 
by facts , that there is more wildlife on 
public lands now than ever in the his-

tory of this country. When you take off 
grazing management-we cannot tell 
the antelope not to graze the same 
time the cattle do, or the deer, or the 
elk. They all have the same forage . 
They all get along on the same range. 
That is why we have more of them 
now. 

But when the management of that re
source goes away, do you know what 
goes away? Water. And, folks, nothing 
living goes out there in that country 
without water. Strictly from an envi
ronmental standpoint, pull all the cat
tle off, get all the people out of there, 
and watch that range turn into the way 
it was at the turn of the century, with 
nothing on it-no life, no water. Wind 
erosion is rampant. That is what we 
get into. 

If these amendments prevail, the im
pact it has on cooperative-as my 
friend from Wyoming said. These 
things sound big, but they are a bunch 
of little folks who throw together 
enough to run their cattle and their 
sheep. Rock Springs, WY is a perfect 
example. 

Another thing, we have two coopera
tive agreements, in Fleece Creek and 
Wall Creek. This is where environ
mental groups, U.S. Fish and Wildlife , 
Montana Fish and Wildlife , the Stock 
Growers, BLM, and the Forest Service, 
all got together and made out a grazing 
pattern and developed a plan, to where 
they can graze and where they cannot 
graze on what part of the year. 

Do you know what? It is working. It 
is working on the ground. It is working 
because local groups got together and 
solved a problem, instead of going 
down this road of throwing everything 
back into the courts again, into an ad
versarial environment in which we 
have to do business, because it cracks 
up communities both within and from 
without. 

I know there are folks around here, 
in the sound of my voice, who say as 
soon as some outsider comes into our 
town and tries to make a decision for 
us, what happens? Polarization. 

Montana has three fees . There are 
different fees for different Federal 
lands, State lands-but, you know, 
there is a lot of difference in the lands, 
the carrying capacity, what they will 
produce, where they are, access. There 
is a multitude of factors that go into it 
before you set a rental. Private lands 
are pretty accessible. You have some
body going up those gravel roads every 
day. Some of these Federal lands you 
cannot even get to unless you are on 
horseback, and that is another cost 
that has to go into the grazing fees. 

So there is the difference. If I take an 
acre out of Arkansas, maybe I want to 
give the same price for an acre in 
southeast Arkansas as I do for an acre 
in northwest Arkansas. Are they the 
same? Will they produce the same, just 
because it is designated a State land? I 
do not think so. 
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The same is true out where we live, 

too. 
The PRESIDING OFFICER. The time 

of the Senator has expired. 
Mr. BURNS. So, from an environ

mental standpoint, this is an 
antienvironmental vote if you take ev
erything into consideration, and I ask 
for its defeat. 

I yield the floor. 
The PRESIDING OFFICER. Who 

yields time? 
Mr. JEFFORDS. Mr. President, I be

lieve the Senator from Arkansas has 
yielded me time. 

The PRESIDING OFFICER. The Sen
ator yields to the Senator from Ver
mont? 

Mr. BUMPERS. I yield such time as 
he may wish to use. 

The PRESIDING OFFICER. The Sen
ator from Vermont. 

Mr. JEFFORDS. Mr. President, this 
is not the first time we have had these 
issues raised. I have been here, now
this is my 8th year. I do not know how 
many times we have had this issue 
raised. 

I remember when I first raised these 
issues in the early 1990's, I learned a lot 
about what the situation was in the 
West. In fact, I even traveled out to 
Wyoming and met with ranchers and 
saw the land and examined the situa
tion. At that time there were assur
ances from those who were out there 
saying, "Yes, we know we have to raise 
the grazing fees. We know that they 
are too low. We know that it is not 
fair, relative to those who graze on pri
vate lands and State lands." 

What has happened since that time? 
Have the rates gone up? Have they 
made an effort to try to remove the in
equities between these beef producers 
and other beef producers who are graz
ing on State lands and private lands? 
No. The fee has gone down, whereas, 
the private land fees have gone up. The 
State land fees have gone up; the fees 
on the Federal lands have gone down. 

I also just point out for those who 
wonder what happened between the 
time I offered this amendment yester
day and now-I want to thank Senator 
BUMPERS and Senator DOMENICI for in
corporating my second-degree amend
ment into the original Bumpers amend
ment-it is that yesterday I had sec
ond-degreed the amendment of the 
Senator from Arkansas. They agreed 
that my concept of trying to help the 
small farmers out was a valid one and 
ought to be adopted. So that was done. 
So you have now the Bumpers-Jeffords 
amendment. 

Mr. THOMAS. Will the Senator 
yield? 

Mr. JEFFORDS. Yes. 
Mr. THOMAS. Does the Senator rec

ognize that under this bill the rate 
goes up 40 percent, under the bill as 
Senator DOMENICI presents it? 

Mr. JEFFORDS. That may be . But in 
the interim it has gone down, so you 
have not gotten to ground zero yet. 

Mr. THOMAS. This bill brings it up 
40 percent. 

Mr. JEFFORDS. But 40 percent of 
what, though? That is the problem. 

Mr. THOMAS. Higher than yours. 
Mr. JEFFORDS. But a lot lower than 

it should have been relative to what it 
has been, is my point. In fact, mine is 
low, if you consider that my amend
ment is to help the small farmers out. 
So in the sense that you want to help 
out the small farmer, as I do, then per
haps you would want to vote for this 
amendment so that you can improve 
that aspect of the amendment. 

I do not have a problem with that, 
because that is not my problem. My 
problem is with giving a huge subsidy, 
which would happen without my 
amendment, to the corporate entities 
and the large owners that are going to 
get a huge benefit without any need or 
any rationale for it. 

The Senator from Arkansas has gone 
through, and I went through yesterday, 
the people that are going to be bene
fited by this. Yesterday, you heard on 
the floor a great deal about the merits 
and detractions of the underlying bill. 
Whether or not we agree on the merits 
of the bill, I think the majority of this 
body can agree on the merits of this 
amendment, which is now included in 
the amendment you will be voting on, 
that is, the Bumpers amendment. 

My amendment is very simple. It pro
tects 90 percent of the ranchers. So, I 
do not understand why anyone can dis
agree with it. Small ranchers, who em
body the history of the West, are going 
to get a benefit better than the under
lying bill. But it also rectifies an ongo
ing injustice relative to the large users 
of the AUM's. 

For 9 percent of the ranchers, the 
large, weal thy corporate ranchers that 
consume over 60 percent of the total 
AUM's-over 60 percent of the total 
AUM's-who forage on public land, this 
amendment will simply have them pay 
the same price-the same price-that 
they would pay if it were State lands, 
that the rancher using the rangeland 
next to them are currently paying to 
the States. Now, how in the world can 
that be inequitable, wrong or inappro
priate to say that those on Federal 
lands who are huge corporate owners 
should not pay the same as they are 
paying on the State lands? 

Organizations who have been calling 
for sound spending in the balanced 
budget, such as the Cato Institute
that is a conservative organization
believe it is time to change the fee 
structure. I was told several years ago, 
"Yeah, we're going to change the fee 
structure." The Cato Institute has 
been promoting grazing fee reform for 
years, highlighting the need to adjust 
needs to reflect their true value so you 
would not have that inequity between 
those that are grazing on State lands 
and those that are grazing on private 
lands and the rest of the beef farmers 
of this country. 

I spoke to this issue yesterday, as did 
my colleague from Arkansas, quite 
thoroughly, I might add. I want to reit
erate that this amendment not only 
makes good budget sense, but it makes 
good common sense. There is no reason 
why a large rancher on Federal land 
should be paying up to five times less 
to use what is basically the same land 
that his neighbor is grazing just be
cause he is sending his check to Wash
ington instead of to the State capital. 

The point has been made that there 
are a lot of wild animals grazing on 
this. There are a lot of wild animals 
grazing on the State lands and a lot of 
wild animals grazing on the private 
lands. So there is no inequity to be 
rationalized out by giving a lower fee 
on the Federal lands. 

But there are other benefits of this 
amendment I want to discuss today. 
Farmer protection, land stewardship, 
and local input. 

First, as I mentioned, this bill pro
tects the small rancher by keeping the 
grazing fee he or she pays low. We are 
all aware of the plummeting beef prices 
and the economic hardships facing 
these ranchers. I firmly believe that we 
have a responsibility for the success of 
small ranchers. But I tell you, my 
dairy producers, they do not get a 
higher milk price when the price of 
grain goes up. No way. But they are 
trying to say now, when the price of 
the beef goes down, they should allow 
the price of the rangeland to go down. 
That does not happen to those on State 
lands or private lands. 

Not only by keeping their fee low for 
the small farmers, but by raising addi
tional revenue that we could return to 
the local governments-this money 
would go back to the local govern
ments for range improvements, most of 
it-by increasing the fee to the large 
ranchers, additional revenue will come 
into the Range Betterment Fund, a 
program that has helped countless 
ranchers. 

Second, by addressing the large 
ranchers, this amendment will begin to 
reduce the significant proportion of the 
environmental degrarlation taking 
place on the public la:~.us. Studies have 
shown that it is the la.i.~ge ranchers who 
are causing ecological degradation of 
the public lands. So the ones we are 
giving the most benefit to are the ones 
that are causing the most damage. 

Currently, the low Federal grazing 
fee encourages overstocking on Federal 
lands, which has been shown to be det
rimental to the environment and the 
grazing lands. A comparison of the size 
of herds on Federal lands versus the av
erage size on private and State lands 
shows that Federal lands bear a much 
higher number of large ranching oper
ations than the other lands. Why? Of 
course; it is cheaper. 

Third, this amendment brings the 
Federal grazing program closer to the . 
local level. In the past years, on nu
merous issues, we have heard from 
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State and local government t hat they 
want greater participation in the deci
sionmaking. This amendment accom
modates this request by saying the fee 
will be at the State level. My amend
ment will make the system more equi
table and make it more responsive to 
local ranchers. 

Yesterday, Senator DOMENICI dis
cussed how one program cannot fit all 
ranchers. But by leaving the fee sched
ule as it is in the Domenici bill , we are 
making one size fit all. This amend
ment will put more flexibility into the 
fee system. Large ranchers will be pay
ing what their neighbors on State 
lands are paying, not what everyone 
else in the West is paying. As land 
costs and transportation costs, fee 
costs and beef prices in the State 
change, all things will be taken into 
consideration, and the State fee will 
change, and the Federal fee for large 
ranchers will also change. 

Again, in summary, let me emphasize 
how this amendment not only makes 
good balanced budget sense, but also 
good environmental and economic 
sense. Although this amendment is 
fairly simple in its concept, it builds 
upon many of the themes in Senator 
DOMENICI's bill. It protects the small 
rancher and promotes good land stew
ardship, and it brings the Federal graz
ing program closer to the local level. It 
is time we face this issue. We have been 
talking about it for years and years 
and years with promises of review and 
promises of change and promises other
wise. What has happened? Nothing has 
happened. The fee is going down again. 

I reserve the remainder of my time 
and yield the floor. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. THOMAS. Mr. President, I yield 4 
minutes to the Senator from Utah. 

The PRESIDING OFFICER. The Sen
ator from Utah. 

Mr. BENNETT. Mr. President, in my 
comments here on the floor , I will sim
ply make two points: First, this has 
been described repeatedly as having 
something to do with balancing the 
budget. We are being told how many 
millions-by implication, billions-of 
dollars of corporate welfare are going 
to the huge ranchers because of the 
Domenici bill . I would like to put that 
in context, Mr. President. 

If the revenue projections of the Sec
retary's proposed raise in grazing fees 
are met, which I do not believe they 
will be, we will generate in increased 
revenue less money than it took us to 
put the subway in between the Capitol 
and the Hart Building. We are not talk
ing about enough money to make any 
difference whatsoever in terms of the 
balanced budget circumstance. I re
peat, Mr. President, it cost us more to 
renovate the subway cars running be
tween the Capitol and the Hart Build
ing than the administration will gen
erate in increased fees if their projec
tions are correct. 

I do not believe their projections are 
correct for this very reason. That is a 
tiny amount of money as far as the 
Federal Government is concerned. The 
amount of increased grazing fees is an 
enormous amount of money for those 
families who are living, literally, on 
the edge right now. They will be unable 
to pay the increased amount called for 
by the Secretary, so they will go out of 
business. We will not only not get the 
increases the Secretary is projecting, 
we will not get any money at all . 

I believe the Federal revenues will go 
down ·rather than up if the Domenici 
position is not maintained. I believe 
that we will see significant financial 
damage throughout all parts of the 
rural West. That is my first point. 

My second point, Mr. President, is il
lustrated with this photograph. Some 
of you may have seen the pictures that 
were in full-page ads in the New York 
Times and the Washington Post and 
other national publications in which 
this part of the land was shown in a 
photograph. The question was asked, 
whose public lands are they? The impli
cation was that we were getting deg
radation on the lands. I have heard 
that again here-degradation on the 
lands. 

Well, I call your attention to the 
lower photograph. Maybe it is difficult 
to see across the Senate. It is very 
clear that the riparian areas in this 
part of rural Utah are substantially 
better off in the lower photograph, the 
more recent photograph, than they 
were in the first paragraph. What is the 
difference? The first photograph was 
taken before grazing was allowed in the 
area, before the cattle were allowed to 
get into the area, break up the hard 
crust of the land with their hooves, 
allow water to get below the ground 
surface, allow seeds that were in the 
air to take root and fertilize the 
ground with their urine and defecation. 
We see here lush, 1 ush growth in the ri
parian area. We see a better environ
mental circumstance than we saw be
fore the cattle were there. 

I wish every Member of this body 
could have been here last night when 
the senior Senator from Wyoming [Mr. 
SIMPSON] had a series of photographs 
showing 100 years' difference in the 
State of Wyoming. In every case , the 
environment was substantially better 
100 years later because cattle had been 
in it. 

This is an environmental vote, Mr. 
President, and the proper environ
mental vote is to vote with Senator 
DOMENICI. 

Mr. President, I appreciate the lead
ership shown by my colleague, Senator 
DOMENICI in bringing this legislation t o 
the floor. I am pleased to join with 
many of my colleagues in support of 
this revised and significantly improved 
legislation. 

Grazing of livestock on western Fed
eral lands has been increasingly and 

unfairly referred to as a subsidized 
form of welfare. Yet , the western live
stock industry is key to preserving the 
social, economic, and cultural base of 
rural communities in the West. This 
lifestyle helped open the West to pro
ductive development and responsible 
stewardship. Grazing is a heal thy way 
to sustain and utilize renewable re
sources. 

We are all familiar with the adminis
tration's highly controversial regula
tions, and the significant impact on 
the way grazing on public lands are to 
be managed. I believe these regulations 
pose a serious threat to the stability of 
the industry. 

The Interior Department's Bureau of 
Land Management and the Agriculture 
Departments U.S. Forest Service man
age 268 million acres, or 37 percent of 
the 720 million acres of public. and pri
vate rangelands in the West. The State 
of Utah is 69 percent controlled by the 
Federal Government. We have 22 mil
lion acres of BLM lands and an addi
tional 8 million acres of Forest Service 
lands. Detractors of grazing speak of 
continued rangeland degradation, yet 
the professional range managers for 
these agencies have admitted that Fed
eral rangelands are in the best condi
tion they have been in this century. 
Great strides have been made in im
proving the range lands through the 
use of partnerships and promotion of 
good stewardship. Furthermore, 
through shared stewardship with the 
livestock industry and the general pub
lic, populations of wildlife are increas
ing and stabilizing, and water quality 
on Federal lands has improved signifi
cantly. I believe that S. 1459 will elimi
nate the controversy caused by the ad
ministration's grazing regulations and 
help mitigate the firestorm they 
caused in the West. 

I am as concerned about the public's 
right to be part of the planning and de
cisionmaking process as I am about the 
bureaucratic quagmire caused by frivo
lous appeals and protests. Our legisla
tion provides for full public participa
tion in the planning process, allows for 
protest by affected interests and en
courages public involvement through 
the Resource Advisory Committees and 
the NEPA process. The general public 
has the opportunity to comment on ac
tions and site specific NEP A docu
ments, by attending seeping meetings, 
hearings, and by responding to requests 
for comments by the agencies. 

Since the BLM and U.S. Forest Serv
ice offer service to the same list of cus
tomers, often from the same building. 
This legislation would cut bureaucratic 
redtape and simplify the management 
of livestock grazing by simply manag
ing all Federal land grazing by the 
same rules, regardless of jurisdiction. 
This makes it convenient for the per
mittee and/or lessee and greatly re
duces conflict while reducing the costs 
of Federal land management. 
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that occur on Federal lands. This legis
lation supports and strengthens the 
concepts of multiple use management, 
which is basic to the management 
strategies of both agencies. The privi
leges of all Americans to access and 
use these lands is protected. The in
vestments made by the livestock oper
ator in range improvements, which 
have significantly helped wildlife , are 
protected. Our legislation seeks to 
eliminate the on-going clash over 
water between State and Federal levels 
by simply recognizing each State's 
right to allocate and manage water in 
their jurisdiction. 

Mr. President, I believe this legisla
tion provides a vehicle for our profes
sional Federal land managers to join 
with livestock men and women in man
aging our Federal rangelands. We can 
do this while protecting the rights and 
privileges of all Americans, enhancing 
wildlife and riparian values and main
taining the viability of the livestock 
industry in the West. Grazing on Fed
eral lands is economically and socially 
important in my State and in the West. 
I encourage my colleagues to support 
this legislation in the hope that com
mon sense can once again prevail in 
Federal land management decisions. 

I ask unanimous consent to have a 
summary printed in the RECORD. 

There being no objection, the mate
rial was ordered to be printed in the 
RECORD, as follows: 

SUMMARY 

State Land grazing fees can be higher be
cause the states are generally not shackled 
by the regulatory burden carried by Federal 
Land management agencies. 

In some western states, because of the 
checkerboard effect, state lands are managed 
by federal land managers by default. 

SIZE OF RANGElAND PERMITS, BLM NATIONALLY 

Number 
Number Percent of Percent 
of per- of total AUM's of total 
mils permits (mil· AUM's 

lions) 

<100 AUM's ............................. 8,600 45 1.6 12 
>10(}-500 AUM's ...... ............... 8,600 45 5.5 41 
>500 AUM's ...... .. ............ ......... 1,900 10 6.2 46 

Very few of the "large" ranchers (over 2000 
aums in Bumpers amendment) are owned by 
major corporations such as Turner Broad
casting or Prudential. However, many of the 
family ranches in this category are incor
porated for tax purposes, thereby meeting 
the definition of " corporate ranches." 

The majority of these ranches (over 2000 
aums) are family owned corporations and 
most make 100% of their income from federal 
land grazing. 

Because their sole source of income is from 
federal lands and tend to be heavy indebted, 
t hey are probably the most susceptible to 
even moderate increases in fees. 

These ranchers tend to be the best stew
ards of BLM lands because they live on the 
land, not in Los Angeles. 

These ranches tend to invest heavily in 
federal land multiple use range improve
ments and generally have the lowest man
agement costs to the federal land managers. 

Bottom line: If they fail , there could be 
significant ecological changes on federal 
lands, major range improvement s will not 
occur and costs to the federal government 
could increase due to the higher cost associ
ated with management of numerous small 
permits. 

Mr. BUMPERS. I yield myself such 
time as I may consume. 

Mr. President, the Senator from 
Montana a moment ago discussed a 
large grazing association, individual 
ranchers, and he said that they would 
be considered somebody who had more 
than 2,000 AUM's. 

Senator, our bill specifically-specifi
cally-takes care of that. Your associa
tion in Montana would be judged ac
cording to the AUM's of each individ
ual member, not the association. 

No.2, my good friend from Utah, and 
I have utmost respect for him, began 
his statement by saying that we talk 
about this amendment producing mil
lions and billions in balancing the 
budget. I have said time and time again 
the amount of money in this would not 
wet a whistle. If my amendment 
passed, it might accidentally produce 
up to $13 million a year. 

But, Senator, I have also said the 
issue here is not money except in the 
context of fairness . It is not fair for us 
to have a law on the books under the 
guise of helping small ranchers make a 
living out West, and allowing the big
gest corporations in America to slurp 
up that land and deprive the very peo
ple you say you want to defend from 
grazing permits. 

That is the ultimate fairness we are 
talking about. That is all that my 
amendment does. My amendment af
fects less-repeat, less-than 10 percent 
of the 22,000 permittees in this country. 
Who are they? Need I repeat it? The 
biggest corporations in America, slurp
ing up the lands that ought to be used 
by your small ranchers who need the 
land, who could make a living on it. 

Class warfare? Somebody used that 
term a moment ago. How foolish can 
you get? We are not talking about class 
warfare. We are talking about a basic, 
elemental fairness. Some day these 
issues are going to catch on with the 
American public. Right now, the Amer
ican public does not have a clue about 
grazing fees . 

I might say they are beginning to 
hone in on these mining claims. That is 
getting to be a topic across the coun
try. It has only taken 7 years to raise 
the voters' awareness slightly on that 
issue. Not one single State except Ne
vada will suffer a raise in rates for 
more than 10 percent of the permittees 
in that State. Montana and the Dako
tas all combined, only 2 percent of 
their permittees. 

I hope that the Senators from Mon
tana and from the Dakotas certainly 
would vote for my amendment because 
they would never know it passed out 
there. 

Let me just say, Senator JEFFORDS 
and I may not prevail, but it will be 

sort of like my fights with Betty 
Bumpers. Those I win are just not over. 
I plead with my colleagues to think 
very seriously about whether you want 
to go home, and on those rare occa
sions when somebody says, " Senator, 
how did you vote on the grazing fee 
bill ," you will have a good answer. If 
you vote against this amendment, you 
are going to have some tall explaining 
to do. I yield the floor. 

Mr. CRAIG. Mr. President, I yield 
myself 6 minutes. 

Mr. President, let me tell the Sen
ator from Arkansas how I am going to 
vote. I am going to vote against the 
Senator from Arkansas and his amend
ment and the amendment that he has 
modified. In doing that, I will vote for 
fairness and equity and balance in the 
sale of a publicly held resource, the 
public grass of the public land States of 
this Nation. 

What the Senator from Arkansas did 
not tell you is that he has never asked 
for a two-tiered rise in the sale of the 
trees of the Ozark's St. Francis forest. 
The reason is because he thinks it is 
fair that the largest timber companies 
in the world and the smallest man with 
a sawmill in his backyard ought to pay 
the same price for trees. 

The only thing the Senator from Ar
kansas has done, and I agree with him, 
is say the small mill operator ought to 
be given some advantage through small 
business set-asides. I think we have 
agreed with that over the years. But 
the tree he buys or that Boise Cascade 
buys is sold on the market at the same 
price. 

Now, when it comes to selling the 
grass of the public lands, that grass 
should be sold in a fair way. Those who 
are buying it ought to be able to pur
chase it in a fair way. Should we ask 
that a blade of grass bought by a small 
rancher be less in value than one 
bought by a large rancher? No. I think 
when the Energy and Natural Re
sources Committee of this Senate-who 
took it as their responsibility this year 
to revise grazing law, grazing policy, 
and we did. I say to the Senator from 
Arkansas, we heard you. We heard the 
American people that public land graz
ing policy ought to be adjusted and 
changed. 

We introduced a bill earlier this year. 
It was not as pleasing to some as it 
ought to be. The Senator from New 
Mexico and I pulled that bill back, 
along with our colleague from Wyo
ming and other Western States, re
viewed it, and reached out to a variety 
of public interest groups. 

They made 27 different recommenda
tions, and we pooled those rec
ommendations together. The legisla
t ion you have before you today does a 
variety of things, but one thing it does 
is it raises grazing fees. It puts in place 
a new formula. It brings about a fair
ness and equity that every permittee 
that is a rancher, large or small , who 
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with, and that is that the fees ought to 
go up. But what I do not believe in
and I do not think the Senator from 
Arkansas wants to do it-is to estab
lish class warfare in the selling of pub
lic resources for the public good. 

We do not say to rich people who go 
to the U.S. parks, "Oh, I am sorry, you 
are a millionaire, so you have to pay $2 
more to use the campground." Maybe 
we should. Maybe the Senator from Ar
kansas ought to propose that. What 
about the backpacker that pays the fee 
to enter a wilderness area? Should they 
pay more if their portfolio says they 
are a multimillion dollar person? I 
think not. 

We in this country have always spo
ken to fairness, equity, and reasonable 
values. But what the Senator has of
fered is not fair, not equitable, and, in 
my opinion, it is class warfare. It 
makes great headlines in the news
papers. 

So if it is none of those things, what 
is it? Why is the Senator asking for 
this kind of dramatic change from the 
policy that the committee he serves on 
has crafted? I do not think it is any
thing to do about money, and he has 
admitted that. Whether you charge the 
big multimillion-dollar ranchers much, 
much more for the going market rate 
of grass than you would the smaller
the Senator from Utah said it would 
not even pay for the subway the Senate 
purchased a year ago. And if it would 
not, then what is the issue? The issue 
is power and control, to get a few more 
folks off the land so we can have a dif
ferent image or a different idea as to 
how the lands ought to be managed. 
That is what we are really talking 
about here. 

I sincerely believe-coming from a 
public land State, where ranching is an 
important part of our economy-that it 
is good public policy to have a sound 
grazing policy in our country that says 
that grass ought to be grazed in a rea
sonable fashion, that it is a resource of 
our country that ought to be utilized 
for the development and the growth of 
red protein, for the consumption of our 
country and for the health of our citi
zens. We have always held that value in 
this country. What we have done over 
time is change the way the lands are 
managed, and that is fair. We should 
not be managing the grazing lands of 
the West the way they were managed 
in 1935, and we are not. The public is 
telling us today that they ought to be 
managed differently in 1996 than they 
were in 1995. Our legislation does that. 

So we accept change. We should ac
cept change. But I plead with the Sen
ator from Arkansas to accept fairness 
and equity. Public resources, whether 
it is the campground, whether it is the 
trail, whether it is the log, minerals, or 
grass, what we are talking about here 
is that it should be managed respon
sibly, and it should be marketed in a 
fair and equitable fashion. 

We have never in this country en
gaged in class warfare, nor should we 
now, whether it is the sale of public 
grass, the sale of the public tree, or the 
public resources. I plead with my col
leagues in the Senate to vote down the 
amendment of the Senator from Ar
kansas. 

Mr. CAMPBELL. Mr. President, rais
ing the grazing fees under the Bumpers 
amendment is fundamentally unfair to 
ranchers. This proposal does not fully 
consider the investments that ranchers 
already have made in building their 
lots. 

In addition, the profit margins for 
many ranchers is small, and many 
ranchers already have fallen into bank
ruptcy. Raising the fees as this amend
ment proposes to do will make things 
even more difficult for ranchers and 
may force more ranchers to exit the 
business during the next few years. 

Mr. President, a look at the increas
ing losses suffered by ranchers paints a 
bleak picture. In the business of ranch
ing, analysts consider the industry av
erage for the "estimated calf break
even" prices in tracking trends. 

In the industry, we refer to the "calf 
break-even price" to mean the cost of 
supporting a cow to produce a calf for 
a year divided by the weight of the 
calf. There are many costs associated 
with supporting cows, such as summer 
pasture, winter feed, breeding costs, 
health costs, veterinary visits, and 
medications. Producers in the northern 
regions, including my home State of 
Colorado, have even higher winter feed 
costs and have to pay more out-of
pocket expenses for the winter. 

In the fall of 1993, the estimated in
dustry average calf break-even price 
was $81.95 per 100 weight. The average 
profit was $42 per head. 

Since then, however, the industry av
erage shows increasing losses. 

In 1994, the break-even price was 
$80.78 per 100 weight, but there was a 
$12 per head loss. 

In 1995, the break-even price was 
$80.41 per 100 weight, but the losses in
creased to an average of $59 per head. 

For 1996, industry analysts already 
are predicting another year of losses 
which will be even to or greater than 
the losses incurred in 1995. 

Mr. President, I ask unanimous con
sent to have printed at this point in 
the RECORD a table which shows the in
dustry average for the "estimated calf 
break-even" prices and the average 
losses sustained by the producers. I 
also ask unanimous consent to have 
printed a second table in the RECORD 
which reflects the average sale price 
and profit or loss per hundred weight. 

There being no objection, the mate
rial was ordered to be printed in the 
RECORD, as follows: 

[Industry average for costs versus returns) 

Year Estimated I 

1993 ....... .............................................. .......... S81 .95 
1994 .................................................... ........... 80.78 
1995 ............................................................... 80.41 
1996 .. ..... ......... .. ................. ..... ....................... TDB 

I Estimated calf break-even prices (per 100 weight). 
ZProfit. 
3 Loss. 
4 Projected loss is even to or greater than less in 1995. 

PrcfiVIoss 
(per head) 

2$42 
312 
3 59 

(4) 

TABLE 2-COW/CALF PRODUCER PROFITABILITY 
[Industry average sale price and profiVIoss per hundred weight) 

Year 

1993 ........................ .......... .. 
1994 .......................... ........ .. 
1995 .................................. .. 
1996 .................................. .. 

Est. calf 
break-even 
(per 100 
weight) 

$81.95 
80.78 
80.41 

TBD 

Avg. sale 
price (per 

100 weight) 

$94.50 
78.36 
63.43 

TDB 

I Projected loss is even to or greater than loss in 1995. 

PrcfiVIoss 
(per 100 
weight) 

+$12.55 
-2.42 

-16.98 
(I) 

Several Senators addressed the 
Chair. 

The PRESIDING OFFICER. The Sen
ator from Arkansas. 

Mr. BUMPERS. Mr. President, how 
much time do I have? 

The PRESIDING OFFICER. Five 
minutes, 25 seconds. 

Mr. BUMPERS. Mr. President, I yield 
to my distinguished colleague, Senator 
JEFFORDS, 2 minutes. 

Mr. JEFFORDS. Mr. President, if 
you only listened to the facts right 
now, you would come out with com
pletely different conclusions than you 
would from the positions people have 
been taking here. Let us remind our
selves, as far as this class warfare argu
ment, just yesterday all of my friends 
voted in favor of the product liability 
bill, which has quite a different situa
tion for small and big business. Why? 
Because small business obviously gets 
a greater hit, with a smaller amount of 
money. Well, the measure we are deal
ing with now will have a fee lower for 
the small farmers, the small users. All 
your small farmers-the only ones you 
are going to benefit, or the only ones 
my friends arguing so strongly against 
me are going to benefit, are the large 
corporate guys, the ones that do not 
need any help, the ones getting a bene
fit far above what the present price is 
for State lands, which we would charge 
them for private lands. 

So why in the world do my col
leagues, who want to give all their 
smaller farmers a lower rate, want to 
vote against the amendment that 
would do that, when it only charges 
the wealthy and huge corporate ranch
ers the same as they pay on State 
lands? It does not make any sense at 
all. I do not understand it. It is just be
cause we are so used to taking posi
tions on one side or the other, and you 
cannot recognize when we are doing 
something to benefit you. It is purely 
to establish a system of equity and 
sense in the fee system. 

I urge all my colleagues to vote for 
the Bumpers-Jeffords amendment. I 
yield the remainder of my time. 
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The PRESIDING OFFICER (Mr. 

THOMAS). Who yields time? 
Mr. DOMENICI. How much time re

mains? 
The PRESIDING OFFICER. The Sen

ator from Arkansas has 3 minutes, 30 
seconds. The Senator from New Mexico 
has 1 minute. 

Mr. BUMPERS. Mr. President, the 
Senator from Idaho raised a question 
about timber. I do not understand the 
relevance of it. We do set aside timber 
for small business people. Even so, tim
ber is sold on a competitive basis. 

If you want to start leasing 270 mil
lion acres of public rangelands for graz
ing on a competitive basis, I may or 
may not vote for that, but we do not do 
that. Do you know how you get a per
mit? You have to own land. Hewlett
Packard may own 400 acres of land, 
which they have to do in order to be el
igible for a permit. If they have a 400-
acre ranch that they own themselves, 
they can run cattle on 100,000 acres of 
Federal land. 

I am telling you something else. You 
could not pry these permits from per
mittees with a wedge. They literally 
hand these permits down from genera
tion to generation. Under the current 
regulations, the term of a permit is 12 
years. The Senator from New Mexico, 
his bill originally considered 15 years
is it 15 or 12 now? 

Mr. DOMENICI. I believe it is 12. 
Mr. BUMPERS. Twelve years is a 

long time. You cannot compare timber 
sales, which are let competitively, to a 
permit which you give some corpora
tion like Anheuser-Busch or Hewlett
Packard, simply because they own a 
few hundred acres in their own right, 
give them 50,000 to 100,000 acres to raise 
cattle on for $1.35 a month per cow. 

Everybody here knows what this is
corporate welfare, pure and simple, 
just like the Market Promotion Pro
gram where we give McDonald's money 
to advertise the Big Mac in Moscow. 
That is more of the same. Here we are 
trying to make just a small dent and 
say that these big corporations who 
own 60 percent of this 270 million acres 
pay at least what the State would 
charge you if you were renting lands 
from the State. 

Why is it that the Government only 
receives S1.35, and that is way under 
what any State in the Nation charges 
for the same thing? It is politics. It is 
corporate welfare. And it is grossly un
fair. I plead with my colleagues to 
come in here and search their con
sciences about whether this is right or 
wrong. 

Should we allow this practice to con
tinue? As I say, these things are so pat
ently unfair. They never go away, Sen
ators. They never go away. Let us ad
dress it now. If my amendment is not 
perfect, we will go to conference and 
make it perfect. 

My fee is actually less than the fee of 
the Senator from New Mexico in the 

year 2005. We are not talking about 
what we are charging the small ranch
ers; we are talking about what Hew
lett-Packard, Newmont Mining, An
heuser-Busch, and the biggest corpora
tions in America ought to pay. 

The PRESIDING OFFICER. The time 
of the Senator has expired. 

Mr. DOMENICI. Mr. President, how 
much time remains? 

The PRESIDING OFFICER. One 
minute. 

Mr. DOMENICI. I wonder if I could 
get 1 additional minute. Does Senator 
BUMPERS object? 

Mr. BUMPERS. Not at all. 
The PRESIDING OFFICER. Without 

objection, it is so ordered. 
Mr. DOMENICI. Mr. President, I 

want to give two reasons why you 
should vote against Senator BUMPERS' 
amendment. First of all, let me suggest 
that if this were an issue of politics, if 
this were an issue of how many people 
are ranchers and cowboys in the State 
of New Mexico versus those that are 
not, the politics would be to vote for 
the Bumpers amendment and put all 
the small ranchers in New Mexico out 
of business because there are not very 
many of them. This argument about 
the big corporate users-! am not here 
trying to protect them. They will pro
tect themselves. I am here to protect 
the small guy. 

Let me tell you, in Arizona, New 
Mexico, parts of California, and in 
other States, this amendment that is 
pending will say to ranchers with 176 
animal units who use it year long, 
"You are a big rancher, and you pay up 
to $10 in some States, and you are out 
of business." That is what this amend
ment will do. For another huge portion 
of them, 354 head will qualify as being 
large under that amendment that we 
are debating. They are not big ranch
ers. They will go broke under this for
mula. 

And last, my second point, Senator 
BINGAMAN, who has been working on 
this for a long time, has a bill, and 
what do you think his fee schedule is? 
His fee schedule is exactly the same as 
that in the Domenici bill. I think he 
has looked at it. He does not agree 
with everything that we are for, but he 
does agree that the fee schedule that is 
being sought by Senator BUMPERS is 
outrageously high for many, many 
ranchers in the United States. And if 
you want them to quit, fold up their 
tents and go home, vote for the amend
ment that the Senator from Arkansas 
has before us. 

Mr. BUMPERS. Mr. President, I ask 
unanimous consent to be granted 30 
seconds. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. BUMPERS. Mr. President, Karl 
Hess, Jr., a senior fellow at the Cato 
Institute-that is not exactly the cita
del of liberalism down here-says: 

Domenici 's bill is bad for ranchers, bad for 
public lands, and bad for the American tax-

payer. It will not improve management of 
public lands and it will not be a fix for the 
hard economic times now faced by ranchers. 
What it will do, however, is deepen the fiscal 
crisis of the public land grazing program by 
plunging it into an ever-deepening deficit. If 
western ranchers insist on supporting this 
bill and the additional costs associated with 
it, they should be prepared to pay the price. 

The PRESIDING OFFICER. The time 
has expired. 

Mr. DOMENICI. Mr. President, I 
move to table the Bumpers amend
ment, and I ask for the yeas and nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? There appears to be 
a sufficient second. 

The yeas and nays were ordered. 
The PRESIDING OFFICER. The 

question is on agreeing to the motion 
of the Senator from New Mexico to lay 
on the table the amendment, as modi
fied, of the Senator from Arkansas. On 
this question, the yeas and nays have 
been ordered, and the clerk will call 
the roll. 

The assistant legislative clerk called 
the roll. 

Mr. FORD. I announce that the Sen
ator from Nebraska [Mr. KERREY] is 
necessarily absent. 

The PRESIDING OFFICER. Are there 
any other Senators in the Chamber 
who desire to vote? 

The result was announced-yeas 52, 
nays 47, as follows: 

Abraham 
Ashcroft 
Baucus 
Bennett 
Bingaman 
Bond 
Breaux 
Brown 
Bryan 
Burns 
Campbell 
Coats 
Cochran 
Conrad 
Coverdell 
Craig 
D'Amato 
Daschle 

Akaka 
Bid en 
Boxer 
Bradley 
Bumpers 
Byrd 
Chafee 
Cohen 
De Wine 
Dodd 
Ex on 
Feingold 
Glenn 
Graham 
Gregg 
Harkin 

[Rollcall Vote No. 48 Leg.] 

YEAs-52 
Dole 
Domenici 
Dorgan 
Faircloth 
Feinstein 
Ford 
Frist 
Gorton 
Gramm 
Grams 
Grassley 
Hatch 
Hatfield 
Heflin 
Helms 
Hutchison 
Inhofe 
Kassebaum 

NAYS-47 
Holl1ngs 
Inouye 
Jeffords 
Johnston 
Kennedy 
Kerry 
Kohl 
Lautenberg 
Leahy 
LeVin 
Lieberman 
Mikulski 
Moseley-Braun 
Moynihan 
Murray 
Nunn 

NOT VOTING-1 
Kerrey 

Kempthorne 
Kyl 
Lott 
Lugar 
Mack 
McCain 
McConnell 
Murkowsk1 
Nickles 
Pressler 
Reid 
Shelby 
Simpson 
Stevens 
Thomas 
Thurmond 

Pell 
Pryor 
Robb 
Rockefeller 
Roth 
Santorum 
Sarbanes 
Simon 
Smith 
Snowe 
Specter 
Thompson 
Warner 
Wellstone 
Wyden 

So the motion to lay on the table the 
amendment (No. 3556), as modified, was 
agreed to. 
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PRIVILEGE OF THE FLOOR 

Mr. REID. Mr. President, I ask unan
imous consent Amy Lueders , a congres
sional fellow, be accorded the privilege 
of the floor. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. BINGAMAN. I also ask unani
mous consent that Philip Kosmacki , 
who is a fellow in Senator WELLSTONE's 
office , be granted the privilege of the 
floor for the remainder of the debate 
and voting on S. 1459. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The Senator from New Mexico. 
Mr. DOMENICI. Mr. President, may 

we have order? 
The PRESIDING OFFICER. The Sen

ate will be in order. 
Mr. DOMENICI. Mr. President, I 

move to reconsider the vote. 
Mr. BINGAMAN. I move to lay that 

motion on the table. 
The motion to lay on the table was 

agreed to. 
Mr. DOMENICI. Mr. President, Sen

ator BINGAMAN is to be recognized for 
an amendment; is that correct? 

The PRESIDING OFFICER. That is 
correct. 

Mr. DOMENICI. Might I say, from 
the Republican side, there are no time 
limitations on this amendment. I do 
not believe we want to speak a long 
time on it. There are a lot of Senators 
who would like to get some votes be
hind them here today. I am going to do 
everything I can to accommodate, 
without jeopardizing Senator BINGA
MAN and those who support him having 
their opportunities to speak on the 
floor. 

I yield the floor. 
The PRESIDING OFFICER. The Sen

ator from New Mexico. 
AMENDMENT NO. 3559 TO AMENDMENT NO. 3555 

(Purpose: An amendment in the nature of a 
substitute to the Domenici substitute to S. 
1459, the Public Rangelands Improvement 
Act of 1995) 
Mr. BINGAMAN. Mr. President, I 

send an amendment to the desk and 
ask for its immediate consideration. 

The PRESIDING OFFICER. The 
clerk will report. 

The assistant legislative clerk read 
as follows: 

The Senator from New Mexico [Mr. BINGA
MAN] for himself, Mr. DORGAN, Mr. REID, Mr. 
BRYAN, and Mr. DASCHLE, proposes an 
amendment numbered 3559 to amendment 
No. 3555. 

Mr. BINGAMAN. Mr. President, I ask 
unanimous consent that reading of the 
amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
(The text of the amendment is print

ed in today's RECORD under " Amend
ments Submitted.") 

Mr. BINGAMAN. Mr. President, this 
is a substitute amendment I am offer
ing on behalf of myself, Senator DoR-

GAN, Senator REID, Senator BRYAN, and 
Senator DASCHLE. I know there will be 
at least three other Senators who wish 
to speak in favor of this substitute. 

Mr. President, there are some basic 
differences between the bill as pro
posed, Senate bill 1459, and the sub
stitute that I have just sent to the desk 
and which we are going to vote on here 
at some point. Senate bill 1459 deals 
with BLM land and Forest Service 
land. 

Let me just say generally what I be
lieve it does in regard to each of those. 
On BLM land, it repeals all the existing 
regulations the Department of the In
terior has in place with regard to graz
ing on BLM land. It would also put in 
statutory form a significant amount of 
the policy that has previously been 
handled by regulation in the Depart
ment of the Interior with regard to 
BLM land, grazing on BLM land. 

Then it states that with regard to 
any subject that is not covered by this 
new statute, Senate bill 1459, it would 
reinstate the old regulations which 
were developed during James Watts' 
administration in the early 1980's and 
which have been in place since that 
time. So that is what it does on BLM 
land. 

On Forest Service land, it changes 
the statutory law that the Forest Serv
ice has operated under for grazing in 
our national forests for at least 60 
years. It changes it in a way that, in 
my view at least, encourages more use 
of the national forest for grazing rath
er than less use of the national forest 
for grazing. That is the underlying bill, 
Senate bil11459. 

The substitute I and my colleagues 
have offered here has a very different 
purpose. Its purpose is to identify the 
portions of the new BLM regulations 
that have raised legitimate concerns 
among people who are affected by 
them, and it proposes that we legislate 
new statutory policy in those areas. 
The goal of the amendment is to ensure 
that the public maintains adequate 
input into the process of policymaking 
on our public lands, ensure that land 
managers have adequate authority to 
maintain the health of our public lands 
and, of course, maintain the use of our 
public lands for all of our citizens. 

The substitute that I want to address 
here works to accomplish these goals. I 
believe it will provide real stability for 
permittees and lessees as well. In some 
detail , I would like to describe, first , 
what the substitute does and then 
some of the things that it clearly does 
not do. 

First of all , what the substitute does. 
I have a chart here, Mr. President, that 
tries to identify the key policy changes 
contained in this substitute and the 
issues we have tried to address. As I 
said before, what we have tried to do is 
listen to the concerns of people who are 
permittees and lessees, listen to the 
concerns of others who have need to 

use the land or desire to use the public 
land, and put in statute those things 
we believe need to be statutorily pro
vided for because they are not ade
quately covered by existing regula
tions. 

We otherwise leave in place the exist
ing regulations on the BLM land, and, 
of course, we do not apply most of this 
bill-all but three provisions of this 
bill do not apply to the Forest Service. 
We allow the Forest Service to con
tinue to administer the lands under the 
existing law that they have in place. 

The first thing we have changed is 
that we provided that " interested 
publics," as described in the existing 
regulations of the Department of the 
Interior, are replaced by a definition of 
"affected interests." Now, what does 
this mean? 

One of the complaints we heard from 
ranchers about these new Department 
of the Interior regulations was that 
those regulations expanded the group 
of people who were entitled to be con
sulted or notified about grazing deci
sions. The old regulations provided 
that, in order to be notified, you had to 
be a so-called affected interest, as de
termined by the Bureau of Land Man
agement. 

Under the new regulations, anyone 
who is part of the interested public
that is the phrase that is used in the 
new regulations; the " interested pub
lic"-anyone who is part of the inter
ested public has a right to be notified. 

In our view, this was a legitimate 
concern by ranchers. They did not be
lieve that anybody who just had an in
terest should be given equal standing 
to be notified. What we have done in 
this substitute is return to the old lan
guage in the old regulation instead of 
the broader definition of an " interested 
public. " We believe that that is an ap
propriate change in the law that re
sponds to a legitimate concern that 
was raised and brought to our atten
tion. 

The second item here is regarding 
NEP A, the National Environmental 
Policy Act. A concern was raised, again 
by permittees and lessees, that the ap
plication of NEP A had become so per
vasive by the land management agen
cies that many of the actions and deci
sions which the permittees and, in fact , 
the agencies considered to be fairly 
routine and not posing any threat to 
the environment, they were being re
quired to go through long procedures 
under NEP A, and it was slowing down 
the process of getting a response from 
the agencies. 

Let me point out that this is not 
something you can blame on Secretary 
Babbitt. There is a lot of criticism of 
Secretary Babbitt from many corners 
here in this debate. But he cannot be 
blamed for this. Neither can Dan Glick
man, our Secretary of Agriculture. 
This requirement that applies NEPA to 
all of these different activities applied 
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before those two individuals ever came 
into office. It is not the result of regu
lations that have been adopted; it is 
the result of the law that we in the 
Congress passed. 

The question is, how do we deal with 
the problem? Senate bill 1459 tries to 
deal with the problem of NEPA appli
cation to all of these routine activities 
by essentially saying that NEPA only 
applies in the preparation of a land use 
plan and saying that, after that, any 
action or decision related to grazing is 
not covered by NEP A and therefore 
NEP A does not have to be complied 
with with regard to those other items. 

In our view, that exemption is too 
broad. We propose a much more limited 
exception for NEPA. We say that re
newal and transfer of grazing permits, 
and only the renewal and transfer of 
grazing permits or leases, can be done 
without complying with NEPA; that 
that can only happen where it is deter
mined by the Secretary that the re
newal or transfer will not involve sig
nificant changes in management prac
tice or use and that significant envi
ronmental damage is not occurring or 
imminent. But where he can determine 
there is no significant change in man
agement practice or use and no signifi
cant damage is imminent, then clearly 
he can go ahead and renew a lease or 
transfer a lease or a permit without 
complying with NEP A. 

We have done one other thing, Mr. 
President, with regard to NEPA. That 
is, we have included in the substitute a 
provision that directs both the head of 
the BLM and the head of the Forest 
Service to prepare a list of NEP A so
called categorical exclusions for non
significant grazing activities. The ef
fect of having categorical exclusions 
for nonsignificant grazing activities 
will be to expedite the process. This is 
not a new loophole or a change in 
NEPA; it is a clear congressional direc
tion that they should, under NEP A as 
it now exists, go ahead and use these 
categorical exclusions. 

In our view, this is a much more lim
ited and targeted way to deal with the 
problem of routine concerns that are 
not involving significant damage to the 
environment. It addresses the specific 
problem. It does not blow a major hole 
in the application of NEP A to every
thing that relates to grazing except 
that at the land-use-plan level. 

The next item I want to mention is 
that in our substitute we reinstate 
grazing advisory boards. Again, Mr. 
President, this is a change in the exist
ing regulations. The new regulations 
that were adopted this last year elimi
nated grazing advisory boards. They 
became, essentially, defunct. They had 
not been appointed, and the Secretary 
did not reestablish those in the new 
regulations. We have done what I be
lieve the underlying bill does, and that 
is to provide for the reestablishment of 
these grazing advisory boards. 

In my view, it is appropriate to do so 
because they would provide a signifi
cant forum that ranchers, permittees, 
and lessees could use to have input. 
Half of the membership is to be made 
up of permittees and lessees, and half 
to be made up of other local individ
uals chosen by the Secretary. 

Another change that we have adopted 
in this substitute, another provision, is 
that we do adopt the grazing fee for
mula that is in S. 1459, but we have put 
in a stabilizing provision. We have put 
in a minimum fee of $1.50 per animal 
unit month. This would involve some 
slight increase from $1.35, which is 
what the formula now results in, to 
$1.50 per month. Then the fee would go 
ahead and be whatever fee was higher 
than that, if the new fee that Senator 
DOMENICI devised would call for that. 

Quite frankly, I do not know if that 
is the exact right level of the fee. I do 
not think that the main issue here is 
how much money can be obtained from 
people for use of this land. I think that 
is a very secondary issue. The main 
issue here is what laws do we put in 
place to preserve the health of the 
rangeland. 

The next provision deals with indi
rect control. The indirect control pro
vision is removed from the affiliate 
provisions. This is a fairly arcane item. 
The concern here is that looking at re
newals, permittees were being held ac
countable for actions of people who 
were not under their control. That was 
the concern that was brought to us. 

To the extent that problem exists, we 
have corrected it in our substitute. The 
new regulations that are in place can 
look at actions of persons under the in
direct control of the permittee. Our 
substitute bill makes it clear that the 
BLM could only consider the actions of 
the permittee and persons under that 
permittee's direct control in deciding 
whether or not to renew that lease or 
that permit. That is a very small item 
that was called to our attention and 
seemed legitimate. 

The next item is the surcharge ex
emption. In cases where subleasing is 
occurring, the new regulations provide 
an exemption from any surcharge only 
for sons and daughters of the permittee 
or the lessee. We heard the complaint 
from permittees and lessees that that 
was too narrow a provision, that there 
should be an exemption from sur
charges for other immediate family 
members, as well. So we have put a 
provision in saying that the surcharge 
exemption should be expanded to in
clude a spouse, a child, or a grandchild. 
Again, we have proposed a specific so
lution to a specific concern that was 
drawn to our attention or brought to 
our attention. 

The next item on our list is for fall
back standards and guidelines. The 
substitute that we are proposing does 
not require any minimum national 
standard or guideline. Instead, the Sec-

retary, in consultation with the re
source advisory councils, the grazing 
advisory boards, appropriate State and 
local government and educational in
stitutions, and after providing an op
portunity for public participation, will 
establish statewide or regional stand
ards and guidelines. We believe that is 
more acceptable to many of the people 
involved. That seemed like a reason
able resolution of that problem from 
our perspective. 

The final item I have is the resource 
advisory councils and the grazing advi
sory boards are to be involved in devel
oping criteria and standards for con
servation use and temporary nonuse. 
Our substitute expressly provides for 
conservation use. That is a major dif
ference between our bill and the under
lying bill. 

The resource advisory councils and 
grazing advisory boards should be con
sulted when the Secretary develops cri
teria and standards. Conservation use 
can be conducted if the agency ap
proves the use, because it is necessary 
to promote rangeland resource protec
tion, and the use is consistent with the 
land use plan. A permittee under our 
proposal does not need to be engaged in 
the livestock business to practice con
servation use. 

When I spoke yesterday about the 
underlying bill and read the letter from 
the Nature Conservancy where they ex
pressed their concern about this in the 
underlying bill, the substitute makes it 
clear that they do not need to pass a 
test, a threshold test, of being in the 
livestock business in order to attain a 
permit and engage in conservation use. 

Now, what we have done is to leave 
the decision to the land management 
agency as to whether or not to permit 
or to allow a permit to be transferred 
to a person who wants to use it for a 
conservation use. In my view, that dis
cretion is appropriate. It is important 
this issue is resolved both for the per
mittees and the lessees who reside in 
our States. 

The underlying bill authorizes co
ordinated resource management agree
ments which could be, presumably, 
used for conservation purposes. It ap
pears that under the underlying bill, a 
rancher could agree to enter into a 
conservation agreement with other 
groups, but those groups-groups such 
as the Nature Conservancy-cannot by 
themselves hold a permit and enter 
into a conservation use. We try to cor
rect that problem. 

Mr. President, this is a fairly good 
description or a fairly complete de
scription of what is in our bill and a 
summary of the problems that were 
brought to our attention as a result of 
the new regulations of the Department 
of the Interior. We did solicit concerns 
from permittees and lessees and others 
who had problems. With the exception 
of these provisions, we do allow those 
regulations to remain in place. 
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We had several speeches on the floor 

yesterday about how both the Depart
ment of the Interior through BLM and 
the Department of Agriculture through 
the Forest Service were, in the view of 
some, trying to run the ranchers off 
the land; they were trying to end this 
way of life that the cowboy has had 
historically in the West. I have heard 
those speeches, Mr. President. I have 
heard them now for several years. I 
just need to say for all my colleagues 
to hear that I do not think that re
flects the reality that I see in my home 
State. 

I do not dispute that there have been 
instances where one or both of those 
agencies have overstepped, or where 
permittees and lessees have been un
fairly treated, but I also do not dispute 
that there are some provisions in the 
existing regulations of the Department 
of Interior that should be changed. We 
have tried to change those in this pro
posed substitute. 

I want all of my colleagues to know 
that what we are trying to do in the 
substitute is to correct specific prob
lems that have been pointed out to us. 
We are not trying to create new prob
lems. It is a very difficult balance that 
is required between those who graze on 
the land and those who want to use the 
land for other purposes. I believe the 
agencies themselves have been trying 
to find that balance, sometimes inef
fectively, but they have been trying to. 

I believe Senate bill 1459 will bring 
imbalance to this relationship. For 
that reason, I do not support it. I think 
our substitute is preferable. I will 
briefly recite the concerns I have with 
S. 1459 later in the debate, Mr. Presi
dent. 

I see I have a colleague here from 
North Dakota anxious to speak. I yield 
the floor. 

Mr. DORGAN. Mr. President, I com
mend the Senator from New Mexico, 
[Senator BINGAMAN]. I want to follow 
his statement with some observations 
of my own about the substitute that he 
offers with myself and others today on 
this issue. 

I view this issue not only from a na
tional perspective, but also, especially, 
from the perspective of western North 
Dakota. That is where I was raised, 
where I grew up. It includes the grass
lands and badlands and a lot of wonder
ful territory. I have, when I was young
er, ridden a horse with my father 
through most of the badlands and 
much of western North Dakota. I have 
spent a lot of time on horseback, riding 
across those wonderful tracts of land. I 
do not have any interest, in any way, 
in injuring the scenic value, in inter
rupting the multiple use, or in prevent
ing the American public, who owns 
much of this land in western North Da
kota, from having full access to and 
full use of the land. 

But I also know from having been 
there , especially when I was younger 

with my father, and since then as a 
public official, I have been there visit
ing ranches and going to meetings with 
ranchers and others. I also know there 
are a lot of people who live out in west
ern North Dakota, who make their li v
ing out on a family ranch, who invest a 
little money, maybe raise some cattle, 
do not quite know what the price will 
be when they get to the point where 
they are going to sell cattle. They have 
an enormous risk. They rent some land 
to graze on. They pay a grazing fee to 
the Federal Government and run some 
cattle on that land. Most of them have 
an interest in treating that land well. 
They understand that stewardship. 
Most of them are environmentalists, in 
my judgment. Most of them care about 
wildlife and care about the shape that 
land is in. 

I thought it would be interesting to 
read for my colleagues a letter from 
Merle Jost, from Grassy Butte, ND, be
cause there is a lot of hyperbole about 
these issues. People stand up and wave 
their arms and talk about the Binga
man substitute, the Domenici bill, or 
this or that, or the other approach will 
destroy wildlife, destroy hunting, de
stroy the scenic beauty. I have heard 
all of these things. I have some feelings 
about what we ought to do and ought 
not to do today. But I want to say to 
you that on behalf of a lot of people 
out in my part of the country, who are 
trying to make a living and do a good 
job and be good stewards of the land, 
they also care about the same things 
that many of us care about in here, 
that stand up and talk about wildlife. 
Here is a letter from Merle J ost: 

As I write this letter, the deer are sneak
ing into the bird feeder-guess I'll have to 
put out more sunflower seeds. 

There goes another bunch-after the pheas
ant food-more of that. There goes a flock of 
sharptales-to dine on my oat bales. 

The antelope are in the alfalfa field again. 
Oh, well, spring coming; they will soon scat
ter. My neighbor to the north is feeding 200 
turkeys these days. He deserves a medal
turkeys are hell. 

My neighbor to the east has 30 deer a 
night-eating ground feed out of his augers. 

I see a lot of press conferences 
screaming about ranchers wrecking 
this and that or destroying this and 
that. He said, "We support wildlife." 
He is right. Anybody that knows much 
about ranching could exist with the 
wildlife in western North Dakota. This 
is an issue for a lot of people, an issue 
for ranchers. It is an issue for people 
who also want to use that public land 
for hiking, for hunting, for a whole 
range of issues. That land will be, and 
ought to be, open to multiple uses. 

We are here because, especially in my 
part of the country, ranchers who are 
involved in the use of that land for 
grazing purposes-that is one of the 
uses-have had some difficulty with re
spect to the management of that land. 
Let me give you an example. One per
mittee, the McKenzie County Grazing 

Association, has been denied a permit 
for a dozen years to construct a 
crossfence along a pipeline corridor in 
this allotment. He was going to con
struct it at his expense. A dozen years, 
no permit. The Forest Service agrees 
that the fence would improve the range 
conditions. But only now, after pres
sure from the association, are they 
going through the scoping process. 

Another permittee is unable to con
struct a water pipeline into a crested 
wheat-grass area, which the Forest 
Service also agrees would result in bet
ter range conditions. Why? Because, 
after 3112 years, the Forest Service has 
not been able to do a biological survey. 
It is not that somebody says it is not a 
good idea. It is a good idea and ought 
to be done. But the landlord is not able 
to do the survey, does not have the 
money, does not, apparently, have the 
will, or is not interested in the speed to 
do a survey. So 81/2 years later, some
thing that probably ought to be done, 
and will be done at the expense of the 
rancher on public lands, is not even 
started. Ranchers say, "Wait a second, 
why can we not get answers and have 
better stewardship on the part of the 
managers of this land?" It is a reason
able request. 

When those of us who evaluate these 
things look over these kinds of com
plaints-! have concluded that we 
ought to respond to them. There ought 
to be a better management scheme and 
management system on these public 
lands so that in those areas where we 
have grazing use, those who are grazing 
these lands, if they need to have a 
water pipe come in, or have a water 
tank moved, or construct a fence some
place, you ought not have to wait 18 
months or 12 years for answers about 
that. That is what this is about. It is 
not about anything more than that. 

I have seen editorials in the last cou
ple of days that talk about this is a 
land grab, and that this is giving public 
property to the ranchers, this is turn
ing the keys over to the ranchers, it is 
trying to disrupt multiple use, and it 
means turning our back on wildlife. 
That is not the case. 

Now, we have before us a couple of 
choices today. One is the Bingaman
Dorgan substitute, which we now offer 
on the floor of the Senate. The other is 
the underlying Domenici bill. Let me 
say this about the Domenici bill. It has 
changed some, and I think along the 
way it has been improved some. I think 
it could be and should be improved 
more. But the fact is, it has moved. 
This has been a process over a series of 
months where there have been a series 
of changes. The Bingaman substitute, 
which we offer, I think, is a better so
lution. They are, in fact, almost iden
tical with respect to title II. The sub
stantial differences in the substitute 
are in title I. Let me go through a cou
ple of points with respect to the sub
stitute and why I think it is a better 
approach. 
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First of all, it is a better way to con

struct law. It is a shorter piece of legis
lation. The Domenici bill started with 
the proposition they were going to-! 
said in the committee that the Domen
ici bill is really a letter to Secretary 
Babbitt. There is a better way to write 
to him than to write 95 pages of codi
fications of regulations. I do not think 
you ought to codify regulations in law. 
I respect the fact that there are some 
problems with the Babbitt regulations. 
What Senator BINGAMAN and I are try
ing to do is determine, with the ranch
ers and others, what are the problems, 
and then address the solutions to the 
problem. That is the best way to legis
late. That is what the substitute does. 

We, I think, come to a better conclu
sion and a more appropriate conclusion 
on the issue of public participation. 
These are, and will be, multiple-use 
lands. Hunters have a right to these 
lands; hikers have a right to these 
lands; and a myriad of other users have 
a right to these properties, and that 
will remain the circumstances under 
the legislation we have proposed. They 
will remain in a situation where they 
will have access to these decisions, and 
they will be consul ted as affected in
terests on the major decisions, and the 
significant decisions about the use of 
these lands. 

We also recognize that we are ad
dressing some language in this legisla
tion to respond to real problems ranch
ers face. We do this, as Senator BINGA
MAN said appropriately, in a manner 
designed to solve problems, not create 
new problems. I think that our ap
proach is an approach that addresses 
legitimately the problems that ranch
ers have described to us-and they are 
real problems-but doing it in a way 
that does not cause additional prob
lems and does not diminish the oppor
tunities of other multiple users to use 
this property. 

One of the issues that we were at 
odds about, which was never resolved 
in a whole series of negotiations we 
had, was the issue of conservation use. 
I firmly believe that conservation use 
ought to be available. If an organiza
tion such as The Nature Conservancy 
wants to have a permit on 500 acres in 
North Dakota for its own reasons and 
has decided it does not want to graze 
cattle on that, I think that ought to be 
allowed. It is explicitly prohibited in 
the underlying Domenici substitute. 
That is one of the areas we were simply 
never able to resolve. 

Would I want there to be a cir
cumstance where someone came in and 
said they were going to take all of that 
grassland in western North Dakota and 
make it conservation use and graze 
nothing on it? No, I would not want 
that. The fact is that too much of west
ern North Dakota is already becoming 
a wilderness area without a designa
tion because too many people are leav
ing. We need more people coming to 

our part of the country. My home 
county, which is in western North Da
kota, has lost 20 percent of its popu
lation in the last 15 years. 

So, would I think it is appropriate for 
us to have a circumstance where an or
ganization comes in and tries to buy it 
all up and says, "By the way, we 
bought it for the purpose of deciding 
not to graze it"? No; I would not sup
port that. But do I, on the other hand, 
believe that we ought to expressly pro
hibit someone from taking a small 
tract of land for the purpose of trying 
to nurture some specific kind of wild
life and then say to them that they 
cannot get a permit and decide not to 
graze that? I do not think that is ap
propriate either. We have had cir
cumstances, even in our State, where it 
has been to the benefit of all of the sur
rounding ranchers that a conservation 
use on a small acreage has helped all of 
the other surrounding ranchers who are 
grazing other acreage, with respect to 
wildlife production. 

So I think the expressed prohibition 
in the Domenici bill is inadvisable. 

In the substitute that Senator BINGA
MAN and I have offered, in title IT, we 
incorporate a portion of title I which 
deals with a conditional NEP A exemp
tion for permit renewal and transfers. 
We think that makes sense. We think 
what you ought to do is invoke NEPA 
when you have significant actions. We 
think that when you have insignificant 
actions, such as a permit transfer re
newal, which is not a significant action 
and which would not affect the condi
tion or circumstances of that land, we 
think that NEP A should not be traded. 

So those are the kinds of things that 
we have included in this substitute. I 
have mentioned three of them. But 
there are about 10 that make this sub
stitute a much more advisable piece of 
legislation for this Senate to enact. 

I feel very strongly that the kinds of 
things we have done in this substitute 
are the kinds of initiatives that are de
signed to address the problems that 
have been brought to us by ranchers, 
but to address the problems in a way 
that does not cause other problems or 
does not restrict in any unfair way oth
ers who want access to and have every 
right to have access to this property. 

Let me conclude, without going 
through all of the details of the sub
stitute because I think Senator BINGA
MAN has done an excellent job of that, 
by ending where I began. 

I would not come to the floor of the 
Senate supporting any initiative under 
any condition if I felt it was an at
tempt by anybody to grab land for one 
specific interest in western North Da
kota. These lands are owned by the 
public. The public has a right for mul
tiple use of these properties. That right 
shall remain. But I also understand, 
having grown up there, that this land 
has been populated for many, many 
years by a lot of families out there 

struggling to make a living raising cat
tle. One use of this land has been graz
ing, and the circumstances under 
which this land has been managed have 
in some cases been acceptable but in 
other cases been deficient. Both of us, 
Senator BINGAMAN and I, as well as 
Senator DOMENICI, are offering initia
tives today to say we would like to ad
dress those problems. We address them 
in different ways. I think ours is pref
erable to Senator DOMENICI's. I say 
that, at the end of the day, I hope the 
Senate will have spoken in a way that 
says these are real problems, here is a 
solution that is appropriate and is a 
satisfactory solution that solves the 
problems without creating additional 
problems. 

Mr. President, with that, I yield the 
floor. 

Mr. DOMENICI addressed the Chair. 
The PRESIDING OFFICER (Mr. 

KEMPTHORNE). The distinguished Sen
ator from New Mexico is recognized. 

Mr. DOMENICI. Might I ask Senator 
BINGAMAN if he has any idea of how 
many more speakers he might have? 

Mr. BINGAMAN. Mr. President, in 
response, I know that Senator DASCHLE 
wanted to speak for a very short pe
riod, and I know that Senator REID 
asked to be allowed to speak for up to 
45 minutes. Senator REID had a meet
ing at 3, and he will get here as quickly 
as he can. We just sent word to see if 
Senator DASCHLE is able to speak now. 

Those are the only two that I am 
aware of that want to speak. There 
may be others. 

Mr. DOMENICI. Did the Senator indi
cate that Senator DASCHLE would like 
to speak now? 

Mr. BINGAMAN. I indicated that we 
are trying to check to see when he 
wants to speak. 

Mr. DOMENICI. We do not need very 
much time at this point. 

Does the Senator from Idaho want to 
speak to the water issue? Could he take 
a short amount of time in his succinct 
way to address this important issue? 

Mr. CRAIG. No more than 5 minutes. 
Mr. DOMENICI. I yield 5 minutes to 

the distinguished Senator, Senator 
CRAIG. 

The PRESIDING OFFICER. The Sen
ator from Idaho is recognized. 

Mr. CRAIG. I thank my colleague for 
yielding. 

Mr. President, I will be succinct. But 
I do think that we have a great concern 
about Senator BINGAMAN's substitute 
and how he deals with water. It is very 
clear in our legislation that the States 
have primacy in all water issues and 
that the Federal Government must 
comply with State water law. We know 
that Congress after Congress has af
firmed this very position. In the Demo
crat substitute that Senator BINGAMAN 
has offered, it declares that new water 
rights shall be acquired, perfected, 
maintained, and administered in con
nection with all livestock grazing in 
accordance with State law. 
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The key word here is " new" water 

rights. The Democrat substitute makes 
no provision against the extortion of 
water rights as a condition to grant a 
grazing permit or leased range im
provements, cooperative agreements, 
or range improvement permits as pro
vided in the Republican substitute, nor 
does the Democrat substitute require 
that the Secretary follow State law 
with regard to water rights ownership 
and appropriation as provided in the 
Republican substitute. Both sub
stitutes protect valid existing water 
rights, but the operative word here is 
"new. " Let me repeat, "new" water 
rights. 

What about all water rights? What 
about existing water rights? Does any
one seriously believe that this Sec
retary of the Interior, who I think 
helped write this legislation, is not 
concerned about water and trying to 
grab back as much water as he can off 
the lands where valid and existing 
water rights have already existed? 

In the 1995 appropriation act, the 
Secretary of the Interior tried directly 
to assert Federal ownership and con
trol over all water rights on Federal 
lands. This time he plans to do it indi
rectly through this kind of legislation 
by talking about dealing only with new 
water rights and leaving it up to his so
licitor to interpret the language of ex
cluding all existing water rights. 

Mr. President, this is a concern that 
I hope, if my interpretation of it is 
wrong, the Senator from New Mexico, 
the junior Senator, will correct. We 
know where Secretary Babbitt is. He is 
very clear, and he has even sidestepped 
NEP A and the ESA to stage a media 
event with his friends and special in
terests in the Grand Canyon with an 
artificial flood event that could jeop
ardize important ruins, threaten en
dangered species, and jeopardize blue 
ribbon trout fisheries. 

I say this in all sincerity. I hope that 
the junior Senator from New Mexico 
could clarify for me because it is very 
important that we stay within State 
law on this water issue; that we stay 
with "existing and new water rights." I 
believe his legislation speaks only to 
"new," and that must be clarified. I 
hope he can do that. 

I yield back the remainder of my 
time. 

Mr. BINGAMAN. Mr. President, let 
me just respond to the questions be
cause I think what has been raised is a 
classic red herring. In the West, many 
more people have been killed for water 
than for infidelity to their spouse, and 
I think this is obviously a hot button 
issue. We have provided as explicitly 
and as clearly as we can understand 
the English language that valid exist
ing water rights are protected. We say 
on page 11, line 14, " Valid Existing 
Water Rights. " That is the title of the 
sentence, or the section. It says, 
"Nothing in this title shall be con-

strued as affecting valid existing water 
rights. " Period. 

I do not know how to make it any 
clearer than that. 

In the previous sentence, we say, "No 
Federal reserved water rights." We say, 
" Nothing in this title shall be con
st rued as creating an express or im
plied reservation of water rights in the 
United States." 

So we have covered the exact concern 
that the Senator from Idaho is raising. 

In the previous sentence we say: 
New water rights shall be acquired, per

fected, maintained, or administered in con
nection with livestock grazing on public 
lands in accordance with State law. 

That is appropriate. Clearly that is 
what we intended the law to be. And we 
have covered valid existing rights in 
section (c) of that same section. I do 
not understand what the issue can be. 
If there is a more plain-English way to 
say that valid existing water rights are 
not affected than to say ''nothing in 
this title shall be construed as affect
ing valid existing water rights," I 
would like to hear it. 

Mr. CRAIG. Will the Senator yield? 
Mr. BINGAMAN. I am glad to yield. 
Mr. CRAIG. If the Senator had said 

"all" water rights, I would agree with 
him. The Senator did not. His amend
ment explicitly singles out "new" 
water rights. It is very important that 
we have that understood for the record, 
and it is important, I think, if we are 
to protect these State rights and indi
vidual rights, that language comply 
with the bill of the senior Senator from 
New ·Mexico because it clearly sets out 
that whole issue. 

Is there a reason for a singling out of 
"new" versus the interpretation of, and 
excluding all existing rights? 

Mr. BINGAMAN. Mr. President, what 
I said before was that we have the sec
tion, section 112, broken down into 
three subsections. The first section 
deals with new water rights. The sec
ond section deals with Federal reserved 
water rights. The third section deals 
with existing water rights. So we have 
covered all three. I do not understand 
what the problem is. We have covered 
existing water rights in section (c). We 
have covered new water rights in sec
tion (a). We have covered Federal re
served water rights in section (b). What 
is the problem? 

Mr. CRAIG. It is this Senator's opin
ion that by selectively singling out 
" new" water rights, you leave open to 
opinion by a very unfriendly solicitor 
and by a very unfriendly State water 
rights Secretary this issue. I think the 
question must be closed or you place 
those water rights in jeopardy. 

Mr. BINGAMAN. Obviously, dif
ferences of opinion are what makes for 
horse races, Mr. President, and the 
Senator from Idaho can believe what 
he will about what the language pro
vides. I can tell him that my intent 
was and our intent was in drafting this 

language to make it crystal clear that 
with regard to existing water rights , 
with regard to new water rights , with 
regard to Federal reserved water 
rights , we were not changing t he law. 
And that is what we say. 

Mr. CRAIG. Yes. Will the Senator 
yield? 

Mr. BINGAMAN. I am glad to yield. 
Mr. CRAIG. I think the Senator has 

answered my question. 
The Senator has argued an inter

preted point of view. We can stumble 
around on interpretations when it 
comes to western water. The Senator 
and I must be in agreement with ex
actly what is said or the Solicitor of 
the Department of the Interior will 
jump squarely into that hole. 

Now, I believe the language of the 
senior Senator from New Mexico is 
much clearer. It says, " No water rights 
on Federal lands shall be acquired, per
fected, ow.ned, controlled, maintained, 
administered or transferred in connec
tion with livestock grazing permits 
other than in accordance with State 
law concerning the use and appropria
tion of water within the State." 

The Senator and I both know that 
water is critical in the West and water 
is especially critical as it relates to the 
grazing on these arid public lands, and 
who controls that water oftentimes 
controls the grazing. We already know 
the position of this Interior Depart
ment on water. They want it. They 
want to control it. In 1995, the Sec
retary went directly at us on that. We 
must not allow this to be interpreted. I 
hope that the Senator could agree with 
the language that appears on page 19, 
section 124 under "Water Rights of the 
Underlying Bill, S. 1459." 

Mr. BINGAMAN. Again, Mr. Presi
dent, I think the Senator from Idaho is 
pointing out a problem that does not 
exist. I think we have made it very 
clear that with regard to existing 
water rights, with regard to new water 
rights, with regard to Federal reserved 
water rights, there is nothing in this 
bill and there is nothing intended in 
this bill that is to change the law with 
regard to it. That is exactly what we 
have said. That is exactly what we 
mean. 

There is no hole for the Solicitor of 
the Department of the Interior to jump 
into. There is no ambiguity here that 
needs an interpretation. Nobody in the 
committee raised this issue. The Sen
ator chairs the appropriate subcommit
tee. This was not raised. This language 
has remained unchanged through the 
markup. Nobody has raised this con
cern until right now on the Senate 
floor. I do not think it is a valid con
cern. That is my response. 

Mr. CRAIG. Will the Senator yield 
for one more question? 

Mr. DOMENICI. Mr. President, I will 
yield another minute. 

The PRESIDING OFFICER. The jun
ior Senator from New Mexico has the 
floor unless he yields. 
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Mr. BINGAMAN. I will yield the 

floor. 
Mr. DOMENICI. I yield 1 minute to 

the distinguished Senator, Senator 
CRAIG. 

The PRESIDING OFFICER. The Sen
ator from Idaho is recognized. 

Mr. CRAIG. I only say to the junior 
Senator from New Mexico that his lan
guage was not at issue because it was 
not the document that makes it to the 
floor of the Senate coming out of the 
committee for the one area of the com
mittee of jurisdiction that I was re
sponsible for. 

All I say is I believe there is a dif
ference. I believe there is an oppor
tunity to interpret. I think it ought to 
be closed, and the way that can be 
closed is for the Senator to accept the 
language in section 124 of the language 
of the senior Senator from New Mexico. 
If the Senator will do that, I then have 
no argument. 

Mr. DOMENICI. Wait a minute. The 
Senator will have no argument with 
that provision. 

Mr. CRAIG. I thank the Senator for 
the clarification-with that provision. 

Mr. BINGAMAN. Mr. President, I re
spond that if we could pick up the Sen
ator's vote for our substitute , we clear
ly would be willing to consider that. 
But I should say that our language is, 
in my mind, very clear and clearer 
than the language in the underlying 
bill. So I suggest that the Senator ac
cept our language rather than we ac
cept his. 

Mr. CRAIG. Returning to my time, 
when you speak of no water rights, 
that is all. That is inclusive. And when 
we speak specifically of no action, no 
water rights unless they are in accord
ance with State law, you have broken 
it out and allowed interpretation. I 
know this solicitor and I know this 
Secretary of the Interior, and I know 
westerners do not trust them. And this 
is one Senator who does not trust them 
either. I do not want to give them a 
chance to play interpretive games with 
western water. 

Mr. DOMENICI addressed the Chair. 
The PRESIDING OFFICER. The sen

ior Senator from New Mexico. 
Mr. DOMENICI. Does the Senator 

from Wyoming desire a couple of min
utes? 

Mr. THOMAS. Just a couple of min
utes. 

Mr. DOMENICI. I yield 2 minutes to 
the distinguished Senator from Wyo
ming. 

The PRESIDING OFFICER. The Sen
ator from Wyoming is recognized. 

Mr. THOMAS. Mr. President, in gen
eral terms, it seems to me that what 
we have been doing in Congress for a 
year, year-and-a-half and continue to 
do is to try to find a way to cut 
through some of the kinds of regula
tions, maintain the effort without all 
of the difficulties , and one of the 
places-and I have worked very closely 

with it-is NEPA. I think we have to 
remember that NEP A was designed and 
developed as a process for major Fed
eral action, major Federal action. That 
is precisely what we have done in the 
Domenici bill , is to hold that to major 
Federal action. 

Now, the problem that has happened 
in the past, particularly with the For
est Service-we did it this year; we had 
to go through with some legislation
was that it was uncertain, it was un
certain, so the lawyers over at Justice 
and over at the Department of Agri
culture said to the Department, said to 
the Forest Service, " Look, you have to 
do it. It doesn't say to in the law, but 
it is uncertain, and the Secretary may 
decide or may not decide." And that is 
how we ended up with all the NEP A 
things on grazing allotments. We have 
been through that the whole year long. 

This substitute continues with that 
kind of uncertainty, and it says you do 
not have to do it if the Secretary does 
this, if the Secretary does that. We will 
end up right back as the subject of law
suits. 

Mr. President, that is precisely what 
we are trying to a void, and the sub
stitute puts us right back in that field 
where in the other one we have tried to 
make it clear that the NEPA require
ment is there, the NEP A process is 
there for land use planning, the NEPA 
process is not there for those rather 
mundane, daily decisions that are 
made on grazing allotments and the 
kinds of things that in no stretch 
would constitute major Federal action. 

That is where we are. So I just think 
that the whole point of this thing is to 
try to do away with that ambiguity. 
And the fact is that this substitute 
puts it right back there. 

I do not understand what the sponsor 
was talking about on surcharge. There 
are two opportunities within the 
Domenici bill for subleasing. One, of 
course, is in the case of death or ill
ness. The other is with a cooperative 
agreement, which we have had. You 
have to have an agreement with the 
agency to have subleasing. We want to 
continue with that. It is a very impor
tant part of grazing in our part of the 
country and our bill does that. This 
one does not talk about subleasing. It 
simply talks about surcharges. 

So I think that moves away from 
what we are seeking to do . It is a mat
ter of conservation use. There is an op
portunity for conservation use. I think, 
though, if you are going to have a land 
use plan which requires grazing, which 
is part of the community, and part of 
what upholds these communities is 
grazing, then to say maybe you do not 
need to have any grazing, that you dis
sociate base land-we went through our 
map yesterday. There is a very real re
lationship between base land and win
ter feed, for wildlife or livestock, and 
these leases. The idea that you can 
come in from Cincinnati and have a 

lease, here , with none of the other por
tions that go with i t, is not realistic. 
That does not reveal much understand
ing of the way these lands are inter
dependent. 

So I think the Domenici bill , in these 
cases, deals both with conservation 
nonuse-it allows that , with an agree
ment with the agency- it allows for 
subleasing, and it deals with the sur
charge. But most important of all, it 
clarifies this area of NEP A process. 

Mr. President, I feel very strongly 
that the substitute simply weakens 
this process that we have been through 
for so long a time. 

I yield the floor. 
Mr. DOMENICI. Does the Senator de

sire some additional time? I will be 
pleased to yield 5 more minutes, be
cause we are waiting for Senator REID. 
He will not be here for some time, so 
we are going to use up some time. 

The PRESIDING OFFICER. The Sen
ator from Wyoming is recognized. 

Mr. DOMENICI. I yield 5 minutes. 
Mr. THOMAS. Mr. President, I know 

we are talking here about the whole 
question of our bills. I do want to talk 
about how important it is that we have 
passage of this bill and I am pleased 
that, in the process of the discussion, it 
has been demonstrated that there is 
not a great deal of difference here. We 
have already talked about the fact that 
these fees do not amount to a great 
deal, in terms of money. But we are 
talking here, now, about trying to es
tablish a long-term economy in our 
States. We are talking about stability 
in the area of grazing. We are talking 
about moving some of the decisions 
more close to the States and to the 
users. 

Of course this is public land. I under
stand that. That is why we are so care
ful and so clear in the Domenici bill , to 
say this is multiple use. There can be 
no question about that. This question 
of dominant use is simply not a valid 
observation. 

But we do need to begin to involve 
more closely, people who are in the 
area. For instance , Secretary Babbitt 
came out to the West all last year and 
the year before. We had these series of 
meetings. He talked to all these folks 
and, yet, came back with his proposal 
last year that was exactly the same as 
it was when it began. 

We need to involve, for instance , 
land-grant colleges in the development 
of the policy that is involved here. We 
need to involve State departments of 
agriculture. And we are there to do 
that. We need to make it a situation 
where communities can depend upon 
this economy. It is one that is very im
portant. 

I think, most of all , what is not un
derstood generally, and I know why
because it is unique to the West-is 
that these lands are interdependent. 
These are low-production lands, for the 
most part, these BLM lands. They do 
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depend on winter feed. They depend on 
deeded land for winter feed. They de
pend on deeded land for water. Some
time earlier this afternoon someone 
was saying you could have 400 acres of 
base land and lease 100,000 animal 
units. That is not the case. You cannot 
do that. You have to have someplace to 
take care of this livestock in the win
tertime. 

So we are looking for some balance 
here. I think we have worked at this, 
now, for more than a year. We have 
made considerable accommodations. 
Both the Senators from New Mexico 
have worked at this, and I salute both 
of them. 

We have some basic difference. One of 
them, I think, is bureaucracy. I think 
we are seeking to reduce bureaucracy. 
Frankly, I think the substitute in
creases bureaucracy. We do not need to 
deal with that. We need to deal with 
NEP A. It is there, clearly there. I am 
the chairman of the subcommittee that 
is taking a look at the NEP A process 
and we need to find ways to reduce 
some of that bureaucracy. 

I met with the new supervisor of the 
Black Hills Forest 2 weeks ago. They 
are in the midst of a forest plan. He has 
documents higher than his desk, the 
things they have done. 

The people on the ground are begin
ning to understand that we need to re
duce that NEPA process. Not do away 
with the purpose, not do away with 
input, not reduce the opportunity for 
people to participate, but not to have 
that process in the minutia of the man
agement of a grazing unit. 

We also need to do something with 
the forest. I think the Domenici bill 
treats it very well. It says "substan
tially the same." Our folks feel very 
strongly about that. There is no real 
reason to have two unique opportuni
ties here. We have not told them to be 
exactly the same. We said you should 
be substantially the same. 

· So, I think we have made a great deal 
of progress here. Frankly, other than 
the water thing, the department does 
not want this because they like what 
they have. But I can tell you they have 
not moved very fast on the implemen
tation of their regulations. If we do not 
make some changes now, a year from 
now, if they are still there, Babbitt is 
still there, you will see a real rush to 
change. I believe that very strongly. 
Now is our opportunity to soften some 
of those kinds of things that we think 
are difficult and troublesome. 

We have this opportunity. So I really 
feel very strongly about the efforts 
that we have made. We have accommo
dated the other side to a great extent. 
And now we have a few areas in which 
we have different views. I think the one 
we just talked about in water is a dif
ferent view. I happen to have the idea 
that States rights are very important 
in water. We have part of that in the 
agriculture bill that is going on right 

now. The water, when you live in a 
State where much of the water comes 
from snow pack, and much of it on the 
forest, then you have to have some real 
strong State rights in water. We make 
some progress, we make some progress 
in that. 

I certainly encourage my colleagues 
to support this bill. I think we can pass 
it here in a very short while. I hope we 
do not accept the substitute and go 
back into this maze of NEP A regula
tions that are not necessary to have 
the proper outcome. 

I yield the floor. 
The PRESIDING OFFICER. The sen

ior Senator from New Mexico. 
Mr. DOMENICI. Mr. President, I 

want to say to my good friend from 
Wyoming, I kind of got myself carried 
away for a bit, because all the previous 
debate was under a time limit. But we 
are not under one now. So, nobody has 
to ask for time. They just have to get 
the floor. 

As a parliamentary inquiry, am I cor
rect? 

The PRESIDING OFFICER. The Sen
ator is correct. 

Mr. DOMENICI. I want to speak for a 
few minutes and I want to say to any
one on the other side who arrives, who 
wants to speak, in the interests of an 
early evening I will try to cut it short 
when anyone arrives who wants to 
speak. 

First, I would like to say that an 
awful lot has been said across this land 
about the National Environmental Pol
icy Act as it applies to grazing leases. 
We have heard across this land those 
who side with the environmentalists, 
or those who are at least joined to
gether in an effort to minimize the use 
of the public domain by the grazing 
community-we have heard talk about 
the National Environmental Policy Act 
as it applies to grazing as if it were the 
Bible for environmental protection. I 
mean that in both contexts of the 
Bible-specific and ancient. Neither is 
true. 

The Bureau of Land Management, 
the entire Bureau of Land Manage
ment, does not use National Environ
mental Policy Act statements to con
trol, manage, or evaluate the public do
main. 

Let me repeat. They do not use them. 
Frankly, I commend them. Just be
cause there is a request for a National 
Environmental Policy Act implemen
tation, or a NEP A statement, does not 
mean that it is the best, that it is even 
the prescribed, that it is even close to 
being the appropriate way to evaluate 
the environmental impact and the 
overall management, or land use as it 
pertains to managing a permit. The 
reason is because nobody had in mind 
when they drew up NEP A that we 
would even consider applying NEP A to 
a grazing permit and its renewal. 

I say that because I have read the 
early history, and I cannot find any-

thing in it that refers to such. Mr. 
President, do you know what it says? It 
says, if there is a major Federal action, 
then NEP A applies. 

I cannot believe that with thousands 
upon thousands of grazing permits that 
anyone really believed that every time 
one of those was going to be renewed 
that it was a major Federal action. 
Again, the Bureau of Land Manage
ment does not use them. Frankly, the 
reason was precisely stated on the 
record at a hearing. No. 1, they are not 
very good for this kind of evaluation. 
No. 2, they are very, very expensive, 
anywhere from $50,000 to $1 million. 
And No. 3, they are very, very time 
consuming, anywhere from a quick 
turnaround of 6 months to a year and a 
half. 

Frankly, accolades to the Bureau of 
Land Management for saying that does 
not even apply to grazing permits on 
the public domain lands. 

How many times has it been written 
across this land by those who oppose 
the Domenici bill that you are taking 
away environmental protection be
cause you are abolishing and abandon
ing NEPA? Let me repeat, NEPA does 
not apply today to the issuance of Bu
reau of Land Management grazing per
mits, and I have just told you why, be
cause there is nothing magical about it 
being the only evaluating tool around 
to determine whether a 50,000-acre 
grazing permit in a State which might 
have 20 million acres or 30 million 
acres-there is nobody saying that is a 
major Federal action. 

Let us move over to the other part of 
the public lands, the Forest Service. 
The best that can be said about NEPA 
and the Forest Service is that there 
has been a gradual movement in this 
administration in the last 3 years to 
use NEP A on public lands of the Forest 
Service where grazing is involved. It 
was used sparingly for the very reasons 
I just stated. But there are those who 
want no grazing on the public domain. 
They have had mottos to speak of how 
long cattle can be on the public do
main. "Cattle free in '93" was a cry not 
too many years ago. I am glad they 
have not won yet, but we have been 
moving in that direction. 

That kind of entity will begin filing 
lawsuits against the Forest Service, 
and sure enough, we will get some 
court someplace that will interpret 
this to mean NEP A applies to even the 
renewal of a grazing permit, and then 
they will come and tell us that is the 
law. 

The law is what Congress says is the 
law. We are asking Congress in this bill 
to make sure the Bureau of Land Man
agement's policy remains intact. We 
are also asking that with reference to 
the Forest Service and the Bureau of 
Land Management that there be one 
major use for NEPA, and it is big and 
it is important, and it is appropriate in 
its full implementation. 
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Service and the BLM when the land use 
plan is developed for a national forest 
that is being reviewed for all of the 
various competing uses. A full environ
mental impact statement will be ob
tained; all the citizens will be involved. 
As the plan is put together, there will 
be rights to go to court, to litigate. 
But we contend in this bill, contrary to 
what my friend, Senator BINGAMAN, 
provides, we provide that beyond that, 
you use other tools to evaluate, not 
NEP A. I do not think that is 
antienvironment. 

Senator BINGAMAN chooses to say 
there may be other cases. It is left up 
to the discretion of the Secretary. 
Frankly, I do not want to do that. This 
whole problem is before the Senate be
cause of this Secretary of the Interior. 
That is why we are here, because Sec
retary Bruce Babbitt declared a war on 
the ranchers and decided that he would 
go all one way. How am I going to sit 
here with the understanding that he 
might be around for a while and give 
him the authority to determine when 
we are going to use environmental im
pact statements on the public domain 
when we have a bill right here before 
us? This is the place to decide it. We 
determine the law. I do not believe we 
should open that approach to the thou
sands of permits on the public domain. 
It is not the right tool. 

Because I am standing here saying 
that does not mean for one second that 
I am for degrading the public domain. I 
am saying that a NEPA statement can 
be used for long delays, for reasons 
never in tended by the act and, in par
ticular, by those who would like to see 
ranching off the public domain. I do 
not want to sit here and hide under a 
tent and say that does not exist, be
cause it does. 

But I want to make one more point, 
one more time. The environmental im
pact statement approach to assessment 
is not currently being used on the BLM 
land day by day for issuances or renew
als, and it is being used sparingly by 
the Forest Service. If there ever was a 
time when we had an opportunity to 
take a look at this, it is right now. Let 
us see how we really ought to apply it 
and how it ought to be done. 

Frankly, I am so tired of having peo
ple interpret the bill that I have writ
ten and write reports and use this fa
mous word "may." "It may have an 
impact." They do not tell you it will. 
That last report by the Congressional 
Research Service, if you read it, they 
have about six or eight mays-m-a-y. 
They do not say it will, they say it 
may. 

I would like to say, as I read my 
friend and colleague's bill, I can find a 
lot of "mays" that I am sure he did not 
intend. But if I sent it over to the Con
gressional Research Service and said, 
"You look at it my way," they will 
say, "Maybe it does the following and 
maybe it does the following." 

For instance, in our bill, we un
equivocally state that nothing in this 
legislation shall change the rights, 
privileges and all the other things that 
you talk about for hunting and fishing. 
We put it in because we kept getting 
bombarded that we were trying to take 
away fishing rights and hunting rights. 
I might say that provision is not in the 
bill you produced, the bill before the 
Senate. It may be that since that pro
vision is not in there, there may be a 
serious negative effect against trout 
fishing and hunting under the BINGA
MAN substitute. 

I hope everybody is listening care
fully to what I am saying, because that 
is the way the under lying bill we have 
before us has been treated more times 
than not. I can go through and cite a 
number of others. The substitute be
fore us does not iterate or reiterate 
that multiple use is the order of the 
day, if I understand from the staff who 
have read it. It does not say that. 

Senator BINGAMAN would say, I am 
sure, it does not have to be in there. I 
would say, like some of those who have 
reported on the Domenici-Craig bill, 
"Well, since it isn't in there, it may be 
intended to have a negative impact on 
multiple use." 

I am not suggesting Senator BINGA
MAN intended that. But neither do I be
lieve others ought to insinuate that 
our bill does that when they have some 
difference of opinion, or when they ap
proach the interpretation from a posi
tion that I do not have. 

I do not intend to go through Senator 
BINGAMAN's bill in detail. But I want to 
say one more time-and perhaps a bet
ter way than yesterday; and it is good 
that the distinguished Senator from 
Rhode Island is in the Chamber because 
I have talked to him about this issue 
for a number of times-let me say to 
the U.S. Senate, sometimes we come to 
the floor and talk politics and some
times we exaggerate our position and 
sometimes we state or understate, de
pending upon how the debate proceeds, 
but this Senator, from the State of 
New Mexico, one of the most beautiful 
States in America, this Senator who 
has seen more wilderness created in 
New Mexico under bills that I have in
troduced than any in history, I do not 
intend to spoil the public domain nor 
to turn it over to one of the myriad of 
multiple users. 

If I thought for a minute that the bill 
I have before the U.S. Senate was cal
culated to make the public domain 
worse or to degrade it, or to take away 
the power of the Forest Service man
agers and the BLM managers, I would 
tell everybody to vote against it today. 
I am not here for that reason. I am 
here simply because I am convinced 
that multiple use can be made to work. 
It is the law of the land. I think it 
should continue to be. But I do not be
lieve ranching can continue under the 
regulations established by Secretary of 
the Interior Bruce Babbitt. 

I believe if those stay in effect there 
will be no more ranching. For those 
who would say, wait a minute, Senator, 
it has been in effect for 6 months, well 
they are written such that none of the 
impact will occur for a long time. If 
the Secretary has time to implement 
them, he will not implement them 
until after the election. I do not say 
that very often. But I believe that from 
the very soul of myself that this Sec
retary made a mistake when he adopt
ed the so-called "Babbitt Rangeland 
Reform '94 regulations." If I were a 
poet I would phrase something about 
that. 

Anyway, we are going to do a way 
with Secretary Bruce Babbitt's set of 
regulations and substitute some that 
we think will manage the range prop
erly, and do three very important 
things-stabilize the public domain 
from the standpoint of the ranching 
community so that they are not on a 
constant roller coaster depending upon 
the administration, depending upon the 
regulator, depending upon who gets 
them into court under some lawsuit. 

We will try to stabilize it at a level 
and we will see, once and for all, can 
ranching as a way of life exist in the 
public domain in America? This may be 
a debate about whether you want to 
have any more cowboys out in the West 
that are true, or whether you want 
them all to come from Hollywood. This 
may be the debate. There will be plenty 
of it in Hollywood because it is a fan
tastic culture. The lifestyle is tremen
dous. 

I did not come from that lifestyle. I 
did not know anything about it when I 
became a Senator. In fact, I was from a 
place where you could be city folk in 
the State of New Mexico; that was Al
buquerque. Anywhere else, because the 
towns are all smaller, I probably would 
have been somewhat associated with 
ranching. I was not, but I have been 
since then. 

I believe we ought to stabilize that 
environment without jeopardizing the 
other multiple users. I think there is a 
chance of doing that. The only thing 
that stands in the way is a vote here in 
the Senate and a pen in the hand of the 
Preside:1t of the United States. He will 
have the last shot when we get this bill 
througn here. I hope we can get this ac
complished. 

My third point is, that for those who 
insist that the ranching community 
are abusers of the public domain, that 
the community is not a conservation 
community, for those who insist that 
they are the ones who will ruin the 
range and the other people will pre
serve the range, that they are the ones 
against wild animals and habitat, let 
me suggest they are the best conserva
tionists around. Let me suggest, but 
for their actions, habitat would dis
appear in many areas of America. Not 
just a little bit, but in a manifold man
ner it would start disappearing. 
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provide the water. they provide the 
management. and yes. a few riparian 
areas have been overgrazed because of 
the water being short in other areas. 
but most ranchers take as good a care 
of the resources as they possibly can. 
So I am here because I have confidence 
that this system will work, but I do not 
have one bit of confidence that mul
tiple use will be preserved with equa
nimity and fairness for all to use if we 
leave the Babbitt regulations in place. 
It is just that simple. 

I commend my friend , Senator 
BINGAMAN, my cohort from New Mex
ico, because to some extent he agrees. 
He does not come before the Senate 
saying we want to leave every one of 
Secretary Bruce Babbitt's regulations 
in place. He has selectively decided 
some of them must go. I believe our 
bill is fairer for the ranching commu
nity and is more apt to add stability to 
the range and protect the other users. 

So this may be the last word I have 
on this. I would not have spoken this 
long if there were Members on the 
other side ready to speak. I see Senator 
BRYAN is here. I yield the floor, and I 
thank the Senate for listening. 

Mr. BRYAN addressed the Chair. 
The PRESIDING OFFICER. The Sen

ator from Nevada is recognized. 
Mr. BRYAN. I thank the Chair. and I 

thank my friend, the distinguished sen
ior Senator from New Mexico. for 
yielding the floor. 

Mr. President, most of those who are 
privileged to represent the West on 
both sides of the political divide recog
nize that we need to enact responsible 
grazing legislation that balances the 
concerns of the livestock industry with 
the concerns of the conservation com
munity. It is in seeking that illusive 
goal of balance that we find ourselves 
operating from a slightly different ap
proach. 

In my view, notwithstanding the best 
efforts of the distinguished senior Sen
ator from New Mexico, his bill fails to 
achieve that balance and, in my view, 
would seriously threaten the multiple
use concept which has governed public 
land policy for decades. It is for that 
reason that I rise this afternoon to sup
port the substitute amendment offered 
by the distinguished junior Senator 
from New Mexico. which I believe rep
resents a preferred course of action. 
The Bingaman substitute is a thought
ful, balanced approach to correct what 
is wrong with the current grazing regu
lations. 

Let me just also note for the RECORD, 
Mr. President, that each summer on 
the occasion of our recess I spend most 
of that recess traveling throughout 
rural Nevada. Today Nevada, paradox
ically, is the fastest growing State in 
the country, although 87 percent of the 
total land area is under Federal juris
diction. It is also one of the most urban 
States in the country, with most of the 

population located in the metropolitan 
Las Vegas area, which today exceeds 1 
million people, and in northern Nevada 
in the so-called Truckee Meadows, em
bracing Reno-Sparks. One might logi
cally say it extends to Carson City and 
Douglas County, that they are as well 
in a metropolitan area. 

Although rural Nevada represents a 
small part of the population, I have 
been concerned. since the time I first 
assumed statewide office in 1979 as at
torney general, with the concerns of 
those good people who choose, as our 
colleague and friend, Senator DOMEN
ICI, points out, a lifestyle which has 
been part of the heritage of the West 
and part of the heritage of our State. 

Their concerns are legitimate. They 
are good people. They work hard. They 
want to protect a livelihood and a life
style which is terribly important to 
them. It is for that reason. Mr. Presi
dent. for the last 6 months I have been 
a participant in a bipartisan group of 
western Senators and their staffs in an 
effort to reach a consensus on grazing 
legislation. 

Notwithstanding the hours of effort 
made on both sides of the political 
aisle, it is my view the negotiations 
failed because of the approach insisted 
upon by the distinguished senior Sen
ator from New Mexico, that is, his in
sistence on using S. 1459, his bill, as a 
baseline for discussions. Because of 
that methodology or that approach, 
which sought to codify a series of old 
grazing regulations, superimposing a 
new series of regulations and statutory 
provisions as well. it became very dif
ficult to modify his bill, and ulti
mately we failed to achieve a consen
sus in working out an issue which we 
all share a legitimate interest in re
solving. 

I would note that some improve
ments were made to the Domenici bill, 
as a result of our discussions. But I 
have never been of the view that Con
gress should micromanage grazing pol
icy to the extent that is provided for in 
the Domenici bill. For example, the 
bill limits public participation in graz
ing decisions by listing seven arbitrary 
instances in which an "affected inter
est"-those are words of art-occur and 
individuals are entitled to be notified 
of a proposed grazing decision. It de
nies the public the opportunity to pro
test a grazing decision; it exempts on
the-ground grazing management deci
sions from the National Environment 
Policy Act; and finally, it does not tar
get specific, troublesome regulations 
for repeal, rather, it contains a blanket 
repeal of all the current BLM grazing 
regulations. 

What we are presenting here today in 
the Domenici bill in many respects 
takes a step back from the policies 
originally established during the 
Reagan administration under the ten
ure of Interior Secretary James Watt. 
To put that in some context, the 

former Secretary has been accused of 
many things, but he has never been ac
cused of being an environmentalist. I 
believe we ought to make the nec
essary changes to the so-called range
land reform proposals that have been 
offered under Secretary Babbitt. 

Efforts to limit the public's right to 
be involved in grazing decisions will 
not, in my opinion, bring stability to 
the ranching industry, nor will it im
prove rangeland conditions. It will only 
lead to continued turmoil and lawsuits 
that are a drain on the resources of 
both the ranching community and the 
Federal Government. 

By way of contrast, the substitute 
amendment offered by Senator BINGA
MAN, which I am pleased to cosponsor, 
reflects a balanced approach that, in 
my opinion, addresses the legitimate 
concerns of the ranching industry. I re
peat, again, I believe that there are 
many such legitimate concerns. 

It also addresses the equally valid 
concern and interests of the conserva
tion community. It does not arbitrarily 
repeal the current grazing regulations 
and replace them with an inflexible 
statutory scheme which, in my view, S. 
1459 would create. 

For example, in response to concerns 
raised by Nevada ranchers and others, 
the Bingaman substitute waives the 
application of NEPA for permit renew
als and transfers unless significant 
changes are made. It contains expe
dited NEPA provisions where grazing 
activities would not have a significant 
effect on the environment. I believe 
those are positive and instructive 
changes that meet some of the con
cerns raised by the Nevada ranchers. It 
also reinstates the grazing advisory 
boards and expands the surcharge ex
emption to include spouses and grand
children, or children which Nevada 
ranchers have raised. 

On the other hand, however, in re
sponse to concerns expressed by con
servation groups, those who enjoy the 
public land for outdoor recreational 
use, whether hunting, fishing or hik
ing, these organizations, as well, have 
legitimate interests. I believe the 
Bingaman substitute protects public 
involvement in grazing decisions and 
requires that other public land values, 
as important as grazing is, it is not the 
only important public land value that 
needs to be protected, but wildlife is 
given equal consideration in the deci
sionmaking process in the goal of 
achieving a balance, recognizing that 
we want to be fair to Nevada ranchers, 
we want to make sure they are able to 
continue to use the public lands as 
they have for generations and to pro
vide for themselves and their families. 

We also need to recognize that the 
West has changed. The demand made 
upon public lands for outdoor rec
reational uses have grown exponen
tially over the years , as Nevada in my 
own lifetime has gone from a State 
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whose population the year I started 
school in Las Vegas in 1942 had slightly 
more than 100,000. We used to say, 
somewhat tongue-in-cheek but true, 
that every person, every man, woman, 
and child in Nevada, could be com
fortably seated in the Los Angeles coli
seum in 1942. Today, it is the fastest 
growing State in the Nation. Our popu
lation, small by contrast with some of 
our larger States, is 1.6 million. So the 
uses of public land, where we strike 
that balance, is very important to this 
Senator in making sure that public 
recreational values are considered in 
the decisionmaking process, as well as 
grazing interests. 

In addition, the substitute offered by 
Senator BINGAMAN specifically author
izes conservation use so that non
ranching entities can hold a permit and 
rest an allotment if the practice is not 
deemed inconsistent with the land use. 
Conservation use, as a management 
practice, is particularly important to 
us in southern Nevada. It is an integral 
part of the Clark County's Habitat 
Conservation Plan, a plan devised in 
response to the concerns advanced by 
many about the federally listed endan
gered species, the desert tortoise. With
out that habitat conservation plan, a 
moratorium might very well have gone 
into effect with potentially cata
strophic economic impacts for those of 
us who make southern Nevada our 
home. That habitat conservation plan 
was a compromise achieved as a result 
of the ability to use conservation use 
as a management practice. 

Another important provision of the 
Bingaman substitute concerns the use 
of the portion of grazing fees that are 
returned to the States and dispensed to 
local grazing boards. The substitute 
provides that these funds may only be 
used for on-the-ground range improve
ments and for the support of local pub
lic schools in the counties in which the 
fees were generated. Currently, those 
fees are subject, in my opinion, to an 
abuse, an unconscionable abuse, in that 
these moneys are currently being used 
to finance lobbying activities and liti
gation. 

Nye County, NV, has used more than 
$40,000 of these funds to finance a legal 
battle against the BLM, where they 
have asserted a claim of ownership 
over all of BLM publicly administered 
land in Nye County. This is indefensi
ble. I acknowledge that my friends and 
neighbors in Nye County have every 
right to avail themselves of the Fed
eral court system to make these 
claims, but they do not, in my view, 
have the right to rely on federal graz
ing fees returned to local grazing 
boards to fight these causes. Those 
ought to be confined to on-the-ground 
improvements for public schools in the 
county in which the fees are generated. 

The Bingaman substitute, in my 
view, strikes an appropriate balance by 
reinstating the grazing boards but pro-

hibiting this outrageous behavior and 
improper use of these funds. 

As I began, I mentioned over the year 
I have had a chance to visit extensively 
with Nevada's ranchers and to hear 
their legitimate concerns about the 
new grazing regulations, concerns that 
I feel should be, but are not, addressed 
by the legislation before us today. The 
ranchers I have met with are honest, 
hard-working people who asked Con
gress, in essence, to set ground rules 
for grazing on public lands that will 
bring a sense of stability to the ranch
ing community. If stability is of para
mount concern to the ranching com
munity, it is my view that S. 1459 is 
not the answer. 

Finally, Mr. President, let me con
clude by reminding my colleagues that 
the administration has promised to 
veto S. 1459 as it is currently written. 
Our only hope, if we are interested in 
achieving that stability and balance to 
which I have addressed myself earlier 
this afternoon, is to enact a balanced 
piece of legislation which the adminis
tration can sign into law. 

For those reasons, I strongly encour
age my colleagues to join me in the 
Bingaman substitute so this issue can 
be put to rest and a sense of stability 
can be brought to our friends and 
neighbors in the ranching commu
ni ties. I yield the floor. 

The PRESIDING OFFICER (Mr. 
SANTORUM). The Senator from Mon
tana. 

Mr. BURNS. I thank the Chair. My 
statement will not be very long, but I 
just wanted to make a couple of com
ments. We just completed debate on 
the salvage timber, and the package of
fered by Senator BINGAMAN is, at best, 
described as yet another example of a 
mindset that prevails here in Washing
ton, DC. 

Yesterday, I stated in this body that 
in order to answer that question, we, 
this generation-this generation-if we 
are to hand over to the next genera
tion, our children and our grand
children, a better Earth than we were 
handed, a world that will sustain them 
and their daily needs for food and fiber, 
we have to approach the way the Fed
eral Government writes rules and regu
lates them. 

In the salvage logging debate, there 
were examples of actions taken by 
local authorities to protect the integ
rity of the law and the intent of the 
law. It has, in my State, brought some 
peace to the woods. There are examples 
of how land managers went the extra 
mile involving the local groups in the 
decisionmaking process of salvage. The 
involvement was loggers, environ
mental groups, local government, and 
land managers themselves. We should 
really congratulate the region I direc
tor of the U.S. Forest Service, because 
he used that process to determine a 
timber sale and used the same guide
lines that we have always used, adher-

ing to current environmental law. As 
dedicated as he is to the forest, he used 
all of those, and the result was that 
local folks signed off on the salvage 
sale. 

Forest health is the goal, and it was 
then. Salvage is part of that goal. It is 
a dual goal. Loggers have gone back to 
work, mills are turning out wood prod
ucts again for Americans-all Ameri
cans-and we are having and using for
est resources that have been tied up in 
the courts for a long time. 

Decisions that are made on the 
ground work best. Yet, this substitute 
calls for decisions to be made thou
sands of miles away from the resource 
that is now being used by all Ameri
cans, we all benefit. 

At this point, I want to associate my
self with the words of my friend from 
Iowa last night, Senator GRASSLEY, in 
his brief statement made on this floor. 
There are times in this country when 
we who are involved in agriculture get 
a little bit timid about what we do, 
telling the people what we do. Well, I 
am here to tell you it is about time, 
and this country better wake up and 
realize what the production of food and 
fiber does for this Nation. Yes, we like 
to call ourselves agriculturalists, pro
claiming the importance of it. I think 
we get timid because we go under the 
false assumption that everybody under
stands and knows the importance of 
agriculture and knows that we produce 
the largest segment of the GDP in this 
country, over 20 percent. Yet, that 
GDP has produced a raw product by 
less than 2 percent of the population. It 
is also the largest export this country 
has. In other words, we feed the world. 

Now, why do we so distrust the direc
tion in which the present Secretary of 
the Interior is taking us? Can I cite one 
example? Wolf reintroduction into Yel
lowstone Park. Hearings all over the 
West. We did not hear a lot of support 
for that. Yet, it has caused some polar
ization of groups that actually share 
the same goal in my State-share the 
same goal of a better world and, yes, 
the environment. But the actions of 
the Federal Government and the arro
gance of this particular occurrence 
have damaged the relationship within 
and without the communities in Mon
tana. Not only is it expensive, spending 
your tax dollars, but if you contrast 
that, exactly the same thing is happen
ing in Glacier National Park. But that 
is a natural migration of wolves from 
Canada. That does not seem to get any 
headlines in the newspaper. In that 
area of Montana, there is hardly any 
contact between man and wolf because, 
basically, both have learned the hard 
reality of the rules of survival. One 
never hears of that occurrence. Yet, we 
have wolves up there in Glacier Park 
and in the Bob Marshall. But one hears 
of the artificial introduction of that 
animal into that Yellowstone Park, 
which, in my opinion, is doomed to fail. 
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opinion, there is one main problem of 
this debate. We are trying to find the 
answer to a very, very difficult ques
tion. I say this: We are trying to rec
ommend a policy of "one size fits all," 
when there are differences in the lands, 
the topography, thus, the production 
capability of the lands. Those dif
ferences are huge. 

I guess that is why I so strongly rec
ommend that we allow all the major 
decisions to be made on the ground lo
cally, to involve local people. There is 
no way that we, in Montana, run and 
manage our range the same way as 
they do in New Mexico, Colorado, Ne
vada, or anywhere else. There are dif
ferent soils, different growing seasons, 
different weather conditions, different 
patterns, all dictating managing our 
range differently. It is just like pri
vately owned land. All Federal lands 
and locales are not alike. The manage
ment scheme has to be different to at
tain the same result. Anyone who has 
ever had anything to do with land un
derstands that. I understand that. I 
was raised on a small farm of 160 acres, 
with two rocks and one section of dirt 
in northwest Missouri. Every acre was 
not the same on that little 160 acres ei
ther. But you knew how to handle 
them.:-You farmed each one sort of dif
ferently in order to get the desired re
sults. 

That is hard to explain to folks who 
have not had a personal relationship 
with the land or a real understanding 
of it. Most times, they do not care 
about the knowledge, or the common 
sense, or even less caring and respect 
for the thousands of families who have 
the sense, knowledge, history, and re
sponsibility to manage this land that 
sustains them, and the rest of America, 
as well. 

Let us not go backwards. Let us 
make those decisions on the ground. 
The Bingaman substitute takes us 
backward. Let us force people to sit 
down and talk, but let us base our deci
sions on the right decisions and on 
what has to happen on rangeland. Take 
the management. If hunters are wor
ried about access, in the Domenici bill 
there is express language dealing with 
access. If you are worried about wild
life, we have already given you the fig
ures that we have more wildlife today 
than ever in the history of this coun
try. Water quality, that, too. Once you 
take the management of the land 
away-and this could well do it because 
there are folks who do not have a real 
good understanding-then we are in 
real trouble in the communi ties that 
derive a living from this resource. It is 
resource management. 

So what I suggest and what I tell my 
colleagues is to defeat the Bingaman 
substitute and let us pass the Domenici 
bill, because there have been so many 
hours and so much work that has gone 
into this bill, working with the admin-

istration and with everybody con
cerned. No, everybody will not get ev
erything they want. But everybody is 
going to want what they get. Let us 
put people into the equation whenever 
we start talking about resource man
agement on public lands because real 
people are involved and will be im
pacted. 

Mr. President, I yield the floor. 
Mr. REID addressed the Chair. 
The PRESIDING OFFICER. The Sen

ator from Nevada is recognized. 
Mr. REID. Mr. President, I rise in 

support of the Bingaman substitute. In 
August of 1994, as a member of the In
terior Appropriations Subcommittee, 
when we were attempting to work out 
differences with the House, we had 
adopted in that conference a measure 
that was debated long on this Senate 
floor. In fact, the debate went on for 
several weeks. Four or five cloture 
votes were held on that matter. I be
lieve we got 57 votes on several occa
sions, but we were never able to reach 
that magic figure of 60 to terminate de
bate and go forward with a revision of 
the grazing law. Had we done so, Mr. 
President, we would not be here today 
debating whether or not the Babbitt 
regulations were good or bad. We would 
have been working under a series of 
rules that would bind one administra
tion to another. Ranchers would have 
had some defined rules in law to work 
under. They would have been able to 
obtain loans on their property, and 
there would be peace and quiet in 
"Ranchland U.S.A." The problem is, 
however, Mr. President, that there 
were those who felt it was better not to 
adopt that. 

Following the unsuccessful effort to 
invoke cloture, even though the major
ity of this body and the other body ap
proved the compromise, Secretary of 
Interior Babbitt issued a series of regu
lations that are now in effect. The pro
posed compromise that was debated so 
long and hard here in my opinion was 
better than the Babbitt regulations, 
much more defined, not nearly as com
plicated, direct to the point, and would 
have allowed the ranchers of western 
America to be able to determine how 
they should run their properties. There 
were many months that went by before 
the regulations were promulgated. 
They were phased in. The ranchers 
even today really do not know for sure 
what the impact of those regulations 
are going to be. They are all in effect. 
They certainly are not as disastrous as 
prophesied by a number of people. 

I say this: I think what has gone on 
this past year has been constructive. It 
has been educational, I think. I extend 
my appreciation to the western Sen
ators, particularly Senator CRAIG 
THOMAS and Senator JOHN KYL. Those 
two Republicans and this Senator were 
appointed by the western Senators to 
try to come up with a compromise. We 
were making great headway when the 

House ducked grazing reform and rec
onciliation, and had the work termi
nated that we had done. But even that 
was not a failure because the work that 
I did with the Senator from Wyoming 
and the Senator from Arizona was 
helpful in the next wave of negotia
tions that we had. Senator DOMENICI's 
first bill that was offered had around 65 
pages in it. After indicating to him 
that the bill was too complex, too 
broad, he came out with another draft 
about half that size. That is what we 
have been working from. 

We have made progress. There are 
matters in this Domenici bill that are 
ones that I asked to be put in that bill. 
I appreciate that. Progress has been 
made. That is one reason that the de
bate today is not as acrimonious as it 
was in August 1994. The debate is con
strained. It is deliberative and con
structive. I have listened to almost all 
of the debate that has taken place, and 
I think it is something that the Senate 
should feel good about. 

But I reiterate that we would have 
been better off, there would have been 
finality, if we had adopted the com
promise of August 1994 that came out 
of Interior appropriations. 

We are now faced with reality. We 
have been told by the administration 
that if the Domenici bill is adopted it 
will be vetoed. I think it is quite clear 
that, if it is vetoed, the veto will be 
sustained. That is one reason I feel so 
strongly about the alternative, the 
substitute, that has been put together 
by a group of western Democratic Sen
ators. I believe that we could prevail 
upon the President not to veto that 
bill. 

I understand the importance of live
stock grazing in the western part of 
the United States. The small town that 
I was raised in southern Nevada had 
both mining and ranching. I worked as 
a boy and as a young man for those 
permittees of grazing in the southern 
part of the State around Searchlight. I 
did all kinds of things for them. Most 
of it was manual labor. But I under
stand-having gone out and taken 
water to cattle, taken feed to the cat
tle, cleaned out wells, generally helped 
those ranchers maintain their ranch on 
this very arid land-how important it 
is. 

Most all ranchers, Mr. President, are 
hard working, good citizens-really the 
epitome of what is good about our 
country. They have great respect for 
the land. They consider it their land. I 
have no problem with that. But, Mr. 
President, we have talked today about 
western ranchers in a flattering way. 
And I repeat that the vast majority of 
those in the ranching community are 
good citizens. There are some who are 
not. There are the so-called proverbial 
rotten apples that spoil the barrel. 
What did they do? There are all kinds 
of things that these few rotten apples 
do. One is they deny access to public 
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land. Others do not have a concern for 
the continued health of the land. 

Mr. President, in 1986 we debated in 
this body the Forest Service Wilder
ness bill for the State of Nevada. There 
had been 25-plus years since the Wilder
ness Act was passed. And Nevada basi
cally had not done their work. I 
worked on that for a long time. Even 
though I started in the House of Rep
resentatives before I came here, after 
Senator BRYAN arrived in the Senate 
we were finally able to get it passed 
preserving in Nevada beautiful land. 

Nevada is the most mountainous 
State in the Union. Most people think 
it is arid with no greenery on it. That 
is not true. We have great mountain 
meadows and streams. We have animal 
life, antelope, and mountain sheep. We 
even have mountain goats in Nevada, 
and beaver, and eagles. It is beautiful 
country. After the wilderness bill was 
passed some ranchers in Nevada 
blocked off their land. As an excuse for 
not allowing hunters onto public lands 
they said it was because of wilderness. 
It is simply not true. 

We have, for example, in northern 
Nevada a public land rancher who has 
blocked access to public lands on a 
road that was public in the mid-1800's 
to the mid-1980's. This same individual 
has harassed hunters on public land 
that come near his land. Also, this in
dividual rides his horse onto puolic 
lands in an effort to disrupt hunting. 
Not coincidentally this same individ
ual operates a guide service, and has a 
financial incentive to disrupt public 
hunting. He wants it to be private 
hunting. It is only one rotten apple. 
But it is enough to spoil the barrel. 

Another example that has been 
brought to my attention is a grazing 
permittee in northern Nevada who, 
armed with a rifle, harassed hunters on 
public lands. 

Mr. President, we need to ensure that 
the legitimate users of the public lands 
are not prohibited from hunting on 
these public lands, nor prohibited from 
using these public lands, nor even dis
couraged from using these public lands. 

We need legislation that will provide 
land managers with the flexibility to 
protect the environment with multiple 
use without placing an administrative 
burden or undue restriction on hunters. 

Mr. President, as my colleague from 
the State of Nevada indicated, when he 
started high school there were less 
than 100,000 people in the State of Ne
vada. We are now approaching 2 mil
lion-not large by the standards of the 
State of Pennsylvania, the State rep
resented by the Chair. But it is a big 
State in our mind, and we have tens of 
thousands, now in the hundreds of 
thousands of hunters throughout the 
State of Nevada. It used to be, when 
my colleague and I were young men 
growing up in Nevada, that rangelands 
were used basically by no one other 
than cattlemen, but it is not that way 

anymore. There is competition for 
those lands: off-road vehicle users, all
terrain vehicle users, snowmobilers, 
backpackers, cross-country skiers, and 
family outings to go on picnics. There 
is lots of competition for those public 
lands in addition to the hunters and 
fishers and the ranchers. 

We need to make sure that those peo
ple who ranch on public lands treat 
them the way they should treat the 
lands. They are not the lands of the in
dividual rancher. They are public lands 
and should be treated accordingly. 

As I have indicated, in the past, 
ranchers have had the public lands to 
themselves. The West is different today 
with many competing uses for these 
public lands. We cannot go backward. 
Today, in Nevada, we have had a tre
mendous increase, as I have indicated, 
in the number of hunters and other 
people who want to use the land. Be
cause of these competing interests, it 
is essential we get a bill that provides 
for a balanced approach to multiple 
use. The Domenici proposal does not 
adequately provide for this. 

Now, Mr. President, as I com
plimented my friend from Wyoming, 
my friend from Arizona, I also com
pliment the senior Senator from New 
Mexico. He has come some ways in this 
bill, and I appreciate that very much. I 
also compliment the junior Senator 
from New Mexico who I think with this 
alternate proposal has done a good job 
in really framing the issues before this 
body. 

As I have indicated, a balanced ap
proach to multiple use is not ade
quately contained in this bill. It ele
vates a single use of the public lands 
above other multiple uses, and it re
duces the agency ability to protect the 
rangeland environment and limits citi
zen involvement in public lands man
agement. 

It is not my goal to prohibit live
stock on public lands, although that is 
how some opponents of the Domenici 
bill were characterized yesterday. I 
think that I have had as much experi
ence as most western Senators, more 
than others, in grazing land, ranch 
land generally. It is not my ultimate 
goal to prohibit livestock grazing. I 
think we should maintain it. I think 
grazing livestock, if done right, makes 
land healthier. It makes it better. But 
it has to be done right. And we have to 
allow the land managers to make sure 
that those few rotten apples that are 
going to spoil the barrel are taken 
from the barrel, they have the ability 
to take the rotten apple out of the bar
rel. 

That is all we are asking in this al
ternative, this substitute. The sub
stitute represents a compromise de
signed to provide a balance between 
providing stability to the livestock in
dustry and the need for the BLM and 
Forest Service to have the flexibility 
necessary to responsibly manage Fed-

eral grazing lands and ensure multiple 
uses of the public lands. 

My concerns with this bill of my 
friend, the senior Senator from New 
Mexico, I will talk about. The alter
native prohibits use of the State's 
share of grazing fees for litigation, en
suring that the money is used to bene
fit the land or community, that is, 
making improvements in the land, ri
parian improvements, other improve
ments on the land. Currently, in Ne
vada, the State's share of Federal graz
ing fees is being used to sue the Fed
eral or State government like the Nye 
County case, the so-called Sagebrush 
Rebellion II case. I have to tell you, 
frankly, Mr. President, everyone knew 
in the beginning that case was a loser. 
You would not have to graduate from 
Harvard Law School; I do not think 
you would have to graduate from Har
vard elementary school to understand 
that that effort was doomed to failure. 

In spite of that and the demagoguery 
that went forward based upon it, they 
used these moneys which were intended 
to be spent on the land in Nevada, im
proving water holes, fixing streams, 
building a road maybe-that is not 
what they used it for. They used in Ne
vada almost $300,000 of Federal moneys 
for legal counsel, foundation, associa
tions, lawyers generally. This money 
was wasted, a total waste. 

The bill that has been propounded by 
the senior Senator from New Mexico 
makes a provision for that. It does a 
good job. It is not as good as the sub
stitute, but it is fine. It says those 
moneys can still be used for lawyers for 
administrative hearings. I do not think 
they should be able to use them even 
for that, and we have plugged that hole 
in the substitute. 

The money that comes from these 
grazing fees that is returned to the 
States, Mr. President, I want used to 
improve the land, not to be spent on 
litigation or lobbying activities. 

As I have indicated, the Domenici 
bill restricts the use of the State's 
share of the grazing fees, but it pro
vides a number of loopholes. It may 
allow States to continue to use Federal 
moneys for lobbying and administra
tive appeals. We need these moneys 
used to improve the land. 

The Domenici bill excludes grazing 
activities, management actions and de
cisions from NEPA. 

The substitute that I am cosponsor
ing represents a compromise between 
sportsmen and ranchers. The renewal 
or transfer of permits is not subject to 
NEPA unless it will involve significant 
changes in management practices or 
significant environmental damage is 
occurring or is imminent. 

This is not good enough. For exam
ple, when a rancher's permit comes up 
for renewal, if he or she has been a 
good steward of the land and has main
tained the health of the land, that re
newal will not be subject to NEP A nor 
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should it be. If, however, as a result of 
an ongoing drought caused by nature 
or bad management practices of the 
rancher environmental damage has oc
curred or is occurring, renewal would 
be subject to a NEPA review. 

That does not sound unreasonable. It 
also provides a mechanism to exclude 
grazing actions such as moving a fence 
or moving a stock tank from NEP A. 
That is what the alternative does, that 
is what the substitute does, when the 
activity is determined to have a sig
nificant impact on the environment. 
That is the way it should be. 

The Domenici bill does not provide 
for public participation up front in the 
decisionmaking process. What this is 
going to cause is a lot more litigation 
because you cannot stop people from 
filing lawsuits, and that is what they 
will do early on. So what we need is to 
continue some semblance of adminis
trative proceedings on these decisions 
that have been made. This will avoid 
litigation. 

Yesterday, in the debate, it was stat
ed that the Domenici bill does not take 
away rights from fishermen and hunt
ers. I respectfully submit that perhaps 
the Domenici bill might not limit 
sportsmen's right to access. It does, 
however limit their access to the proc
ess. Sportsmen and other users of the 
public lands are precluded from in
volv ment in the development of graz
ing decisions. They should be involved, 
because, Mr. President, they have 
rights to that public land. It does not 
involve the public up front in the deci
sionmaking process, and it should. 

The substitute that I am cosponsor
ing allows persons defined as "affected 
interests" to be consulted on signifi
cant grazing actions and decisions 
taken by the Secretary. No formal, 
complicated process is mandated. What 
it does, though, is strike a reasonable 
balance between the Secretary's regu
lations, which would include involve
ment by the "interested public," and 
the Domenici bill , which provides for 
participation only after a draft deci
sion has been made. 

In the Domenici bill, only permittees 
and lessees are able to protest proposed 
management decisions. This is wrong. 
All other citizens could be excluded 
from taking an active role in a protest 
and appeal process. This restricts the 
ability to resolve conflicts early and, I 
believe, cheaply. So, in our substitute, 
affected interests are allowed to pro
test proposed decisions, allowing these 
conflicts to be resolved earlier and 
more informally, without litigation. 

I also say that there are some who 
think, if you just eliminate this af
fected interest ability to challenge 
some of these administrative decisions, 
they are not going to challenge them. 
They will do it , but they will do it in 
the courts. 

The Domenici bill limits the man
agers' ability to tailor and develop 

terms and conditions to protect winter 
forage for elk and deer, nesting habitat 
of game birds, water resources for wild
life, and water quality, and healthy ri
parian interests. Only allotments 
under an allotment management plan 
can have terms and conditions at
tached. But this will not work, because 
only 20 percent of the permits are cur
rently under an allotment management 
plan. 

So, under their proposal, 80 percent 
of the permits simply would not be 
under terms and conditions. And it 
would limit the manager's ability to do 
anything about tailoring and develop
ing terms and conditions to protect the 
things that I have already outlined. 

Allotment management plans look to 
the lands in a specific area and pre
scribe the livestock grazing practices 
necessary to meet multiple users' ob
jectives. They can be costly and time 
consuming to complete. So we cannot 
decree that 100 percent of them be 
done. But, to the contrary, we cannot 
take away the managers' ability to put 
reasonable conditions on the land. The 
substitute balances the need for the 
BLM to have adequate authority to 
properly manage the public lands to 
ensure their long-term health with the 
need for ranchers to have some stabil
ity in terms and conditions of the graz
ing permit that we have talked about. 

The proposed substitute ensures that 
ranchers will not be subject to arbi
trary changes in the terms and condi
tions of a grazing permit. I think that 
should make the ranchers feel secure. 
One of the things we talked about when 
we had this long debate in August of 
1994 was the fact that we needed to give 
the ranching community stability. We 
needed to give the ranching commu
nity certainty, so they could go for
ward and borrow money, make im
provements. Here it is, almost 2 years 
later, and things are more uncertain 
than they have ever been. I respect
fully submit, my friends who so badly 
want to get the Domenici bill passed, 
for what? The President is going to 
veto this bill. No matter what happens 
when we get it out of the House, the 
President said he is going to veto it. 

I think we would do much better if 
we came with a bill that would be ap
proved, that will be voted for by a ma
jority of the Democratic Senators from 
the western part of the United States, 
and I am sure we could have some in
fluence on the President to sign the 
bill. 

Mr. President, the Domenici bill im
pedes permittees from employing prov
en restoration techniques, such as con
servation use , by threatening permit 
loss if they do not make grazing use 
under the terms and conditions of a 
grazing permit. 

What this means is that if someone 
wants to purchase a grazing permit, 
they cannot do it unless they want to 
ranch on it, unless they want to graze 

on it. It was stated last night that the 
minority chose to make nonuse of pub
lic lands a dominant use. This simply 
is not true. I recognize what the bene
fits of conservation nonuse can provide 
to the environment, and I believe it 
should be an option available to per
mittees. 

In Southern Nevada, because of an 
endangered species problem, an animal 
called the desert tortoise, construction 
basically was brought to a grinding 
halt in the Las Vegas area. 

Mr. President, we were able to work 
out our problems very quickly. One of 
the ways we were able to work out our 
problems under the terms of the En
dangered Species Act was we had a con
servation nonuse program. Clark Coun
ty, NV, where Las Vegas is located, 
along with the Nature Conservancy, 
holds allotments in conservation non
use for the benefit of this endangered 
species and allowed us to get back to 
work in building the most rapidly 
growing city and State in the United 
States. 

Under our substitute, conservation 
use may be approved for periods up to 
10 years if consistent with the land use 
plan. This is important. I will also sug
gest I do not know what my friends on 
the other side of the aisle are worried 
about, or I should say my friend the 
senior Senator from New Mexico, be
cause under the present rules and regu
-lations in the law, there is not a big 
line forming for people to sign up for 
conservation nonuse. It is used infre
quently, but when it is used, it is im
portant. 

I repeat, there is not a long line of in
stitutions or people saying, " I want a 
conservation nonuse permit." It does 
not happen very often, but when it 
does, it is important. 

If the Domenici bill were approved, 
it, in effect, would deny citizens of this 
country the ability to hold a grazing 
permit. I think that is wrong. In our 
substitute, permittees do not have to 
be in the livestock business to hold a 
permit. 

Another problem I have with the bill 
of my friend from New Mexico is it re
quires managers-that is, someone 
from BLM or Forest Service-to pro
vide 48 hours of advance notice to the 
rancher that they are going to take a 
look at the land. It inhibits the ability 
to manage the land. It also limits the 
flexibility of the manager to do com
plete monitoring. Mr. President, who 
are they trying to protect? They are 
trying to protect one of the bad apples. 
That is the only type of individual who 
would be concerned about someone 
coming on their land to see if they 
were grazing too many cattle in a ri
parian area or whatever else they were 
doing to degrade the environment. 

So the substitute I am cosponsoring 
with others does not require advance 
notification for monitoring or inspec
tion. 
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Also yesterday, it was stated that 

proponents of the Domenici bill were 
not here to defend the chief executive 
office 's tycoons who bought some of 
this land out West. I acknowledge that. 
I think that is probably true. The sub
leasing proVisions, though, of the 
Domenici bill limits the ability of the 
Forest Service and BLM to manage 
subleasing. 

What do I mean by this? What I mean 
by this is if someone named Tom Jones 
has a grazing permit, under our provi
sion, if he wanted to sublease this to 
his children or grandchildren, he could 
do it. But if he wanted to sublease it to 
Bob Jones from the State of Arizona or 
the State of New Mexico or someplace 
else, he would not be able to do it. The 
permit should run to the permittee and 
should not give them the right to start 
leasing Federal land and making 
money on it. That, in effect, is what 
they have been doing. It should be 
stopped. We should not allow subleas
ing unless it is to family members. 

I would also suggest, Mr. President, 
that the Domenici legislation requires 
excessive amounts of costly time for 
monitoring rangeland studies and 
other delays before management ac
tions that protect the environment can 
be implemented. That is not the right 
way to go. Agencies do not have the 
money nor the manpower to monitor 
all allotments. Our substitute allows 
agencies to rely on both monitoring 
data-and that means things they have 
actually seen-monitoring data, infor
mation they have collected, and also 
objective data that they have seen 'in 
making their decisions. 

The Domenici bill excludes groups 
such as Ducks Unlimited, Trout Unlim
ited, and other hunting and fishing 
groups and State agencies from enter
ing into cooperative agreements for the 
development of a permanent range im
provement or development of a range
land. 

Mr. President, 5,000 cooperative 
agreements for range improvements 
are currently issued to nonpermittees. 
And 503 of these are in Nevada alone, 
representing about 15 percent of all 
range improvement permits and coop
erative agreements in the State. The 
DOMENICI bill would dramatically limit 
agencies to leverage funds for range 
improvements. That is something we 
should not allow to happen. 

The substitute that I am cosponsor
ing allows nonpermittees to enter into 
cooperative agreements. 

Mr. President, in short, the Domenici 
substitute is certainly better than the 
first draft we got of the bill. I say here 
that I appreciate the work that has 
been done by all western Senators. I 
am especially grateful to the staffs of 
all western Senators who have spent 
hours and days and weeks trying to 
come up with this. And there has been 
a spirit of cooperation. I wish we could 
have arrived at a bipartisan bill. We 

could not. But the issues have been 
narrowed significantly as a result of 
our sitting down and spending this end
less time together. 

In conclusion, Mr. President, what I 
believe that the substitute offers is bal
ance. It provides balance between mul
tiple uses and ensuring that no one use 
is put on a higher plane than any 
other. 

The bill by my friend, the senior Sen
ator from New Mexico, does not pro
vide this balance. It elevates a single 
use of the public lands, grazing, above 
other multiple uses. That is not right. 
This is not what public lands are all 
about. 

I extend my appreciation to the jun
ior Senator from New Mexico for his 
tireless efforts in coming up with what 
I think is a veto-proof bill, one that we 
should all join in supporting, get it out 
of the House, get it signed and allow 
Nevada ranchers and other western 
ranchers to get about their business. 

Mr. DASCHLE addressed the Chair. 
The PRESIDING OFFICER. The Sen

ator from South Dakota. 
Mr. DASCIU,E. Mr. President, for the 

last 2 days we have discussed the mer
its and shortcomings of the Public 
Rangelands Management Act. It is ap
parent that this is a complicated de
bate, riddled with hyperbole and mis
understanding. 

Let no one misunderstand, however, 
the context within which this debate 
has been conducted. There exists today 
throughout the West a palpable sense 
of economic anxiety that has its roots 
in the issuance of new grazing regula
tions by the Department of the Interior 
21/2 years ago; regulations that fueled 
fear among ranchers that they face a 
campaign by the Government to per
manently remove them from Federal 
lands. 

This apprehension about Government 
insensitiVity to the economic realities 
of ranching is tangible in my State of 
South Dakota and widespread through
out the West. Moreover, it has been ag
gravated by a prolonged period of ex
tremely low cattle prices coupled with 
record high feed costs. 

There is no doubt in my mind, Mr. 
President, that ranchers' frustration 
with current Federal grazing policy is 
justified. Their grievances are both 
procedural and substantive. 

It was apparent that the regulations 
issued by the Interior Department in 
1993 were conceived and issued in a 
manner that discounted the views of 
ranchers who earn their livelihood 
from public land. 

Those rules clearly reflect the domi
nant views and interests of other users, 
including enVironmentalists, conserva
tionists, sportsmen and other 
recreationists. While these groups all 
have legitimate interests in the quality 
of Federal land management, the new 
rules simply do not strike a fair bal
ance among competing uses. 

Like the first law of thermo
dynamics, every political action has a 
political reaction. The political reac
tion in the West to the new grazing 
rules was one of outrage and protest. 
Many in the ranching community un
derstandably began to demonize these 
regulations. The legislation we are con
sidering today was conceived in reac
tion to those rules. 

But unlike the laws of physics, in 
politics the appropriate reaction is not 
always an equal and opposite reaction. 
Often a political reaction does not 
solve problems, but rather only recasts 
them. 

That is the case with S. 1459. And 
that is why I will oppose the bill, and 
why I have worked with many of my 
Western States Democratic colleagues 
to develop an alternative to it. 

The Bingaman substitute solves 
many problems for ranchers without 
harming the interests of other users of 
Federal lands. For grasslands ranchers 
in South Dakota and elsewhere, it 
would create a separate management 
regime apart from the National Forest 
System-a system that is ill-suited to 
dealing with the unique requirements 
of Federal rangeland. 

Moreover, the Bingaman substitute 
overrides the language in the current 
regulations with respect to the United 
States Government perfecting all the 
water rights on Federal land. It places 
NEPA analysis in its proper perspec
tive, ensuring that agency resources 
are spent evaluating the impacts of de
cisions that truly will effect the envi
ronment. And, it establishes a realistic 
fee formula with which ranchers can 
live. 

In other words, the Bingaman sub
stitute addresses the legitimate con
cerns of ranchers in the West. It rep
resents a better way of addressing pre
vailing concerns about Federal grazing 
policy. 

I do not question the commitment or 
motives of my colleagues who devel
oped the committee bill. They have at
tempted to redress a serious matter 
through a serious effort. But their 
product moves Federal policy too far 
back in the opposite direction to the 
detriment of other public policy goals. 

S. 1459 strikes me as an overreaction 
to a very real threat to American 
ranchers. It will not bring us closer to 
a reasonable and balanced compromise. 
It will simply shift the equilibrium. If 
this bill is enacted, I suspect it will not 
be long before we are back here on the 
Senate floor debating the same issue 
from the opposite perspective. 

Mr. President, while we need grazing 
reform, S. 1459 shifts the balance past 
the sensible middle ground we should 
be seeking. Let me elaborate. 

To begin with, S. 1459 curtails public 
input beyond what I consider to be rea
sonable or necessary by restricting the 
ability of the public to be involved in 
the development of grazing proposals 
and to challenge specific decisions. 
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What does this mean for users of Fed

eral lands: campers, hikers, and sci
entists to name a few? 

It means that those who may know 
and use the land will have their oppor
tunity for input into the decision
making process restricted, despite the 
fact that they may be able to offer very 
credible and useful advice. It means 
that recreational users will no longer 
be able to challenge a decision they 
feel precludes them from having access 
to lands they have a right to use. 

In contrast, Senator BINGAMAN's al
ternative retains the rights of ranchers 
and other interested parties to protest 
management decisions-a provision 
that exists in current law. 

This is a very important point. The 
opportunity for public comment, pro
test, and appeal has become one of the 
most contentious elements in the graz
ing policy debate. 

The history of public involvement by 
various interest groups has not always 
been constructive. Appeals and pro
tests have not always been used to 
offer useful advice or to ensure that de
cisions are faithful to the letter and 
spirit of the law. On occasion, they 
have been used to delay and derail rea
sonable decisions, sometimes on the 
basis of flimsy or irrelevant evidence 
or argument. 

Despite this acknowledgment, I am 
voting today to protect the public's 
right to comment on decisions that af
fect the public's lands. The course that 
some propose-to curtail comment 
process-is one that I do not feel can be 
justified by the historical evidence. 
Only through the unfettered competi
tion of ideas will we be able to ensure 
development of the very best policies. 
No process of government should be 
sheltered by legal artifice from the 
force of a compelling argument. The 
management of our public lands de
mands no less a standard. 

I am also concerned that S. 1459 cre
ates an unworkable system for holding 
title to range improvements. The 
Bingaman alternative retains the title 
to permanent range improvements in 
the name of the United States, while 
the committee bill would share the 
title between the United States and the 
ranchers. Under the substitute, ranch
ers are compensated for their expenses 
if they give up the permit or the land 
use changes and they can no longer 
graze the land. 

Further, S. 1459 restricts the ability 
of those outside the livestock business 
to obtain permits for conservation pur
poses. No longer would a Nature Con
servancy be able to obtain permits and 
rest the land in conservation use. It 
simply is not fair to prohibit nonlive
stock entities from obtaining permits 
to use Federal lands. 

The Bingaman alternative amend
ment allows anyone meeting basic re
quirements to obtain permits and rest 
the land in conservation use. The Na-

ture Conservancy does this with 24 per
mits now and the Republican bill would 
curtail this ability. 

In addition, S. 1459 significantly re
stricts the flexibility of the land man
agers to ensure adequate flows of water 
on Federal lands. If this proposal is en
acted, the Federal Government will no 
longer be able to protect fish and wild
life populations on Federal lands. 
Under the substitute, no such punitive 
restrictions would be imposed. 

Taken together, and particularly 
when read in the context of the objec
tives of the bill, these provisions per
suade me that S. 1459 goes too far in 
one direction and fails to strike a rea
sonable balance among the multiple 
uses of public lands. It is not a solution 
to favor one group of users of the pub
lic lands over another. To manage this 
resource in a fair and equitable man
ner, a careful balance must be struck 
that responsibly addresses the legiti
mate concerns of all the public land 
users. 

Passage of S. 1459 will not end the de
bate over grazing in the west. In its 
current form, this legislation will be 
vetoed, and that veto will be sustained. 
Under that scenario, we will not have 
accomplished anything except to have 
provided more grist for the political 
mill. 

The Bingaman substitute will not 
please everyone. 

Environmentalists may feel that in 
some respects it is too generous to the 
ranching community, while ranchers 
may feel that it does not adequately 
insulate them from appeals, protests, 
red tape and the whims of the Federal 
Government. 

I believe it strikes a fair balance. 
The Bingaman substitute will protect 

the public's right to participate in 
grazing management decisions. It will 
ensure that Federal land managers 
have the authority and flexibility to 
guarantee sound stewardship of the 
land and protection of fish and wildlife 
populations. It will allow conservation 
organizations the opportunity to ob
tain permits and rest the land. 

In short, Senator BINGAMAN offers a 
sound, fair, and moderate amendment 
that will establish security for western 
ranchers, while genuinely protecting 
the interests of other users of the land. 
And, I believe, it can be signed into 
law. 

I sincerely want to resolve this 
issue-for the permittees and lessees 
who reside in our States; for the com
munities that rely on the livestock in
dustry; for the users of the public land; 
and for the American public in general. 
The uncertainty surrounding the man
agement of the public lands must be 
clarified. 

I believe the Bingaman approach will 
allow us to achieve our common goal
healthy public rangelands. I urge my 
colleagues to support the Bingaman 
substitute. 

Mr. PRESSLER. Mr. President, ever 
since Department of the Interior Sec
retary, Bruce Babbitt, proposed Range
land Reform '94, I have worked with 
other western Senators to pass mean
ingful legislation addressing the con
cerns raised in Secretary Babbitt's pro
posal. The bill before the Senate is the 
result of those efforts. 

While we were able to postpone im
plementation of Secretary Babbitt's 
misguided reforms for some time, 
Rangeland Reform '94 is now operative. 
It became effective August 21, 1995. 
Ranchers are expecting and should get 
relief from those regulations. We must 
pass S. 1459. 

Ranchers in South Dakota have told 
me one thing: Rangeland Reform '94 
must be changed. Many of those re
forms could have a detrimental impact 
on ranching operations in South Da
kota. The Secretary's reforms are 
shortsighted, weigh in too heavy on the 
side of environmental extremists and 
could drive many hard-working ranch
ers off the land. 

Hardest hit would be our young farm
ers and ranchers. Many have just start
ed ranching on their own. These young 
farmers and ranchers are our future. 
They are agriculture's future. Yet they 
are the ones that could be most hurt if 
Rangeland Reform '94 is allowed to 
stand. I have heard from a number of 
ranchers who are more concerned with 
Rangeland Reform '94 than they are 
with low cattle prices. Now that is 
quite a statement. It clearly shows 
why this bill must be passed. 

The legislation before us today rep
resents nearly 2 years of hard work by 
many Senators and a vast number of 
individuals of different interest and 
professions who are most affected by 
Federal rangeland policies. I also want 
to commend the Senate staff who 
worked to develop our reforms into leg
islation. They worked late into the 
night and on weekends. 

I do want to note that the bill has 
been significantly modified since it was 
first introduced last year. Every effort 
was made to reach a bipartisan consen
sus. Over the last 6 months Western 
States Senators from both sides of the 
aisle worked hard to reach a com
promise that could ultimately be 
passed. 

S. 1459 has bipartisan support and 
strong support throughout the country. 
I ask unanimous consent that a letter 
describing this support be printed at 
the conclusion of my remarks. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(See exhibit 1.) 
Mr. PRESSLER. Mr. President, many 

South Dakota organizations support 
this bill. First of all it is strongly sup
ported by South Dakota ranchers. It is 
also supported by the South Dakota 
Public Lands Council, the South Da
kota Farm Bureau, the South Dakota 
Sheep Growers Association, and the 
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South Dakota Stock Growers, to name 
a few. 

Let me outline specifically what this 
bill would do. Under S. 1459: 

Ranchers who depend on the use of 
public lands would be able to continue 
operating in an economically viable 
manner. 

Multiple-use management objectives 
would be achieved. 

The rights of sportsmen, like hunters 
and fishers, would be protected and 
their use of Federal lands would not be 
restricted. 

Water rights for livestock manage
ment grazing would be in accordance 
with State laws. 

Local input from virtually every key 
interest into the management of public 
lands would be assured. 

I urge my colleagues to keep in mind 
the fundamental goal of the legislation 
to remove a clearly objectionable 
rangeland policy. 

If left alone, Rangeland Reform '94 
will have a detrimental effect on 
ranching operations in South Dakota. 
Many of these reforms are short-sight
ed, take away local input and control, 
and could drive many ranchers off the 
land. 

It is clear that extreme environ
mental groups support Rangeland Re
form '94 and are waging a baseless 
scare campaign on S. 1459. 

Supporters of Rangeland Reform '94 
are spreading the laughable charge 
that this bill would hurt wildlife and 
restrict hunting on Federal lands. 

I say this is laughable because it sim
ply is not true. All one has to do is read 
the bill which specifically states: 

Nothing [in this title) shall be construed as 
limiting or precluding hunting or fishing ac
tivities on national Grasslands in accordance 
with applicable Federal and State laws, nor 
shall appropriate recreational activities be 
limited or precluded. 

I originally had two important im
provements to S. 1459. One was in
cluded in the bill and the second I in
tend to offer as an amendment. South 
Dakotans made it abundantly clear of 
the need for local and public input. I 
worked with Senator DOMENICI on an 
amendment to require consultation 
with State, local, and other interests 
in land-use policies and land-conserva
tion programs for the national grass
lands. 

All users of Federal lands should 
have a voice in land-use policies. This 
added input will provide needed sugges
tions on better grazing practices that 
will protect the land and enhance wild
life management. 

After discussing this with Senator 
DOMENICI, my amendment was included 
in S. 1459 as reported. I thank Senator 
DOMENICI and Senator CRAIG for work
ing with me on this proposal. 

The second improvement is designed 
to address concerns expressed by 
sportsmen. South Dakota is probably 
the best hunting and fishing State in 

the Nation. I know there may be others 
who may disagree, but I will gladly 
promote South Dakota as a sports
men's haven. 

Sportsmen have expressed concerns 
that S. 1459 could limit use of Federal 
lands for hunting, fishing, and other 
recreational purposes. My amendment 
would reinforce Federal policy to pro
tect the interests of sportsmen who 
hunt and fish and use our public range
lands for sport. My amendment would 
preserve the rights of hunters, fisher
men, and other sport enthusiasts to use 
Federal lands. 

I hope this amendment can be accept
ed and made part of the bill. 

Mr. President, the Congress needs to 
pass S. 1459. The bill would address the 
problems with Rangeland Reform '94, 
provide needed stability to farmers and 
ranchers, and help preserve the social, 
economic, and cultural base of rural 
communities in the western States. 
Current use of Federal lands could be 
greatly restricted in future years with
outS. 1459. I urge its adoption. 

ExHIBIT 1 
MARCH 14, 1996. 

Hon. LARRY PRESSLER, 
U.S. Senate, Russell Senate Office Building, 

Washington, DC. 
DEAR SENATOR PRESSLER: The undersigned 

organizations represent the diverse interests 
of millions of citizens who currently partici
pate in the multiple use of America's public 
lands. On their behalf, we strongly urge you 
to support S. 1459, the Public Rangelands 
Management Act. This bill is the result of 
innumerable hours of bipartisan negotia
tions. It fosters balanced multiple use man
agement of our public lands, resource protec
tion and public participation. We have the 
following reasons for asking your support for 
this legislation: 

The bill maintains widespread public par
ticipation in the management of federal 
lands. For the cost of a postcard, any indi
vidual or organization may qualify as an "af
fected interest" under the bill simply by 
writing to the Secretary to express concern 
for the management of grazing on a specific 
federal grazing allotment. They will then re
ceive notice of and an opportunity for com
ment and consultation on proposed decisions 
made by the Secretary of the Interior affect
ing that particular federal parcel. Public 
participation extends down to the level of 
designation of allotment boundaries, devel
opment of allotment management plans, in
creasing or decreasing the use of the land by 
permittees, issuance and modification of per
mits and reports evaluating monitoring data 
applicable to a permit. 

The legislation maintains the "multiple 
use" of public lands. There are those in the 
environmental community who would have 
you believe this bill somehow establishes 
ranching as a dominant use. You need not 
accept the word of these environmentalists 
or our word; the legislation speaks for itself. 
The bill states simply and clearly that " mul
tiple use as set forth in current law has been, 
and continues to be, a guiding principle in 
the management of public lands and national 
forests ." Section 102 states that nothing 
shall affect valid existing rights, reserva
tions, agreements or authorizations. The bill 
specifically states that nothing in the bill 
shall be construed as limiting or precluding 
hunting or fishing activities on federal lands 

in accordance with applicable federal and 
state laws, nor shall appropriate recreational 
activities be limited or precluded. The ca
nard raised by these environmentalists that 
this bill would somehow lock in current live
stock usage levels is simply wrong (see Sec
tion 101(a)). 

The issue of NEP A compliance is impor
tant. The National Environmental Policy 
Act was well intended for the protection of 
the environment with regard to major fed
eral actions. Unfortunately, over the decades 
since its passage, NEPA has been used by ob
structionists as a tool to put a stranglehold 
on any use of federal lands. The statutorily 
required major federal action has devolved 
to the digging of a single post hole on federal 
lands. Everyone familiar with current agen
cy interpretations of NEPA realizes the sys
tem is badly broken. The reality is that 
agency officials are not getting out on the 
land and monitoring multiple use; they are 
desk bound by NEP A paper shuffling and the 
fear of litigation. The NEPA provisions in 
the bill will protect the environment, restore 
the original intent of NEP A and free up fed
eral land managers to do their job, all while 
saving the public money. 

The Public Rangelands Management Act is 
a major cost saver for the federal govern
ment. The Congressional Budget Office has 
scored the new grazing fee formula contained 
in the bill and determined that enactment 
would decrease direct federal spending by 
about $21 million over the 1996 to 2000 period. 
CBO estimates that offsetting receipts would 
increase by about $28 million over the same 
period. The western livestock industry sup
ports this new formula at a time when cattle 
prices are at a 13 year low. Ranchers are 
stepping up to the plate and expressing a 
willingness to pay more during the hard 
times. 
If enacted, S. 1459, the Public Rangelands 

Management Act will be the first major revi
sion of federal lands grazing activities since 
the 1934 Taylor Grazing Act. The time has 
come to restore common sense to the man
agement of the federal lands and to allow 
ranchers utilizing those lands to continue 
the production of food and fiber. Support re
sponsible land management, prudent re
source conservation and continued multiple 
use of national lands. Please support S. 1459. 

Sincerely, 
Agricultural Retailers Association; 

American Chianina Association; Amer
ican Farm Bureau Federation; Amer
ican Forest and Paper Association; 
American Gelbvieh Association; Amer
ican Horse Council; American Inter
national Charolais Association; Amer
ican National Cattle Women; American 
Sheep Industry Association; Arizona 
Cattle Feeders' Association; Arizona 
Cattle Growers Association; Arizona 
Farm Bureau Federation; Arizona 
State Cowbelles; Arizona Wool Produc
ers Association; Association of Na
tional Grasslands; Black Hills Regional 
Multiple Use Coalition; California 
Cattlemen's Association; California 
Farm Bureau Federation; California 
Public Lands Council; California Wool 
Growers Association; Cochise Grand 
Cattle Growers; Colorado Cattlemen's 
Association; Colorado Cattle Feeders 
Association; Colorado Farm Bureau; 
Colorado Public Lands Council; Colo
rado Woolgrowers Association; Dixie 
Escalante Rural Electric Association; 
Empire Sheep Producers, NY; Florida 
Cattlemen's Association; Gem State 
Hunters Association; Idaho Cattle
men's Association; Idaho Dairymen's 
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Association; Idaho Farm Bureau Fed
eration; Idaho Food Producers Associa
tion; Idaho Hunters' Association; Idaho 
Mint Growers Association; Idaho State 
Grange; Idaho Wool Growers Associa
tion; Independent Petroleum Associa
tion of America; Indiana Sheep Breed
ers Association; Iowa State Grange; 
Kansas Sheep Association; Michigan 
Cattlemen's Association; Michigan 
State Grange; Mississippi Cattlemen's 
Association; Montana Association of 
Grazing Districts; Montana Farm Bu
reau Federation; Montana Public 
Lands Council; Montana Stockgrowers 
Association; Montana Wool Growers 
Association; National Association of 
Counties; National Association of 
State Departments of Agriculture; Na
tional Cattlemen's Beef Association; 
National Grange; National Lumber and 
Building Material Dealers Association; 
National Mining Association; Nebraska 
Cattlemen; Nevada Cattlemen's Asso
ciation; Nevada Farm Bureau Federa
tion; New Mexico Farm and Livestock 
Bureau; North Dakota Lamb & Wool 
Producers; North Dakota Stockmen's 
Association; Oregon Cattlemen's Asso
ciation; Oregon Farm Bureau Federa
tion; Oregon Sheep Growers Associa
tion; Ozona Wool & Mohair; Public 
Lands Council; Regional Council of 
Rural Counties, California; Rocky 
Mountain Oil & Gas Association; 
Roswell Wool, New Mexico; South Da
kota Public Lands Council; South Da
kota Sheep Growers Association; South 
Dakota Stockgrowers; Southern Tim
ber Purchaser's Council; Tennessee 
Cattlemen's Association; Texas Sheep 
& Goat Raisers Association; Texas & 
Southwestern Cattle Raisers Associa
tion; Utah Cattlemen's Association; 
Utah Farm Bureau Federation; Utah 
Wool Growers Association; Utah Wool 
Marketing; Washington Cattlemen's 
Association; Washington Farm Bureau; 
Washington State Grange; Wilderness 
Unlimited, California; Wyoming Farm 
Bureau Federation; Wyoming Stock 
Growers Association; Wyoming Wool 
Growers Association. 

Mr. HATCH. Mr. President, I rise 
today in support of S. 1459, the Public 
Rangeland Management Act. I am 
proud to be a cosponsor of this bill. 
And, I congratulate Senator DOMENICI 
and others who have worked so hard to 
balance the many interests involved in 
this legislation. 

Livestock grazing has always played 
a major role in our western lifestyle, 
providing a number of important eco
nomic, social, and cultural benefits to 
all Americans. Utah's rangelands are a 
renewable resource that can be used 
and reused without sharing the land. In 
fact, grazing has become a natural part 
of the ecological system. A 1990 report 
from the Bureau of Land Management 
states that "Public rangelands are in a 
better condition than at any time in 
this century." ["State of Public Range
lands 1990," U.S. Bureau of Land Man
agement, emphasis supplied.] This is 
true because livestock grazers, armed 
with the latest available knowledge, 
have become wise users of the re
sources available to them. 

There have been instances in the past 
of overgrazing to the detriment of the 
land and the local ecology; today these 
cases are the exception. Now we hold 
those who abuse our lands responsible 
for their actions. 

Mr. President, let me state clearly 
that the Public Rangeland Manage
ment Act provides no relief or protec
tion to bad actors on our rangelands. 
Instead, it reinforces all environmental 
laws as they relate to grazing on public 
lands. This is as it should be. 

But, Mr. President, I am extremely 
concerned for the plight of livestock 
producers in Utah and throughout the 
United States. I am not aware of any 
cattle producers in Utah who are mak
ing a profit. There are a number of fac
tors contributing to this devastating 
trend. But when I ask them what we 
can do to help, they unanimously plead 
for stability-stability in the fees they 
are charged and stability in the laws 
and regulations they must obey. 

In Utah most of the 1i vestock produc
ers are small family-owned cattle and 
sheep operations. An increasing num
ber of these families who have paid for 
grazing permits on public land, will be 
unable to afford to use the. They will 
simply be unable to survive under the 
difficult regulations promulgated by 
the Secretary of the Interior known as 
Rangeland reform 94. Even the possibil
ity that these regulations will be im
plemented has been sufficient cause for 
many lenders to hold back their money 
rather than provide necessary loans to 
ranchers. Lenders know the business, 
and · they know that Secretary 
Babbitt's proposal is bad for the indus
try. Without the necessary credit these 
families have little hope for survival. 

Mr. President, it breaks my heart to 
watch as families, who have been in the 
livestock business for generations-in 
some cases since before Utah became a 
State-are forced to pull up their 
stakes and fold up the family business. 
These families have withstood terrible 
winters, devastating droughts, the de
pression, and other economic 
downturns. But faced with an all pow
erful, antipathetic Federal Govern
ment, their ability to endure is coming 
to an end. 

Considering the serious situation of 
our livestock industry, one might won
der how far S. 1459 goes to provide for 
their relief. 

Some fear that S. 1459 exempts 
grazers from some environmental laws. 
There is absolutely no ground for this 
fear. The language in this bill could 
not more clearly reinforce all environ
mental laws, and it does nothing to im
pede future changes or additions to 
current environmental law. 

Some who oppose the bill believe it 
would restrict the use of permitted 
lands from sportsmen and 
recreationists. They are dead wrong. 
Senator DoMENICI went so far as to add 
an amendment to this bill stating 

plainly that multiple use of permitted 
land would not be inhibited in any way. 
Mr. President, those who continue to 
criticize the bill for this reason must 
oppose the idea of grazing on public 
lands altogether, because it is clear 
that this concern has been addressed. 

Mr. President, even with the dif
ficulty faced by families in the live
stock industry, there are still those 
who argue that we do not raise grazing 
fees high enough. The truth is that this 
bill raises grazing fees by 30 to 40 per
cent from current law, generating mil
lions more revenue for the Treasury 
than in the past. 

These critics point to the higher fees 
that are charged for forage on private 
lands. But, there can be little compari
son made between grazing on private 
land and grazing on public land. On one 
hand, the private landowner must pro
vide all the livestock management 
services as well as continual forage. Of 
course private owners charge more, 
they provide all the necessary services 
for grazers and must maintain them. 
On public lands, it is the grazers who 
are required to install and maintain 
stock water ponds, fences, and other 
improvements at their own expense. 

Before he was named as Secretary of 
the Interior, Bruce Babbitt said that 
"multiple use has run its course."
Public Lands Reform Vital, Denver 
Post, Mar. 9, 1990. This view is cer
tainly disheartening to use in the 
West, and I, for one, regret that Sec
retary Babbitt has set in motion a 
number of challenges to multiple use. 
The Rangeland Reform '94 plan is 
amount the most difficult. 

Besides putting grazing fees at a 
level that is sure to run a host of 
ranchers off of public lands, Secretary 
Babbitt's Rangeland Reform '94 pro
posal would lay down a long list of new 
standards and regulations that address 
all public grazing in a one-shoe-fits-all 
approach. This approach just does not 
make sense. Every grazing district 
throughout the country has its own set 
of challenges and resources that must 
be dealt with to ensure sustainable use 
of that area. 

S. 1459, the Public Rangeland Man
agement Act, would set into law a 
framework for managing our lands ac
cording to each district's specific 
needs. And I might add that it would 
do so while keeping all current envi
ronmental protections in full force and 
effect. This bill would also set into law 
a fee formula that, although much 
higher than current law, would provide 
stability for families in the livestock 
business and their creditors. Fees 
should not be set by political ap
pointees who come and go, and who 
bring with them differing philosophies 
of public land management. 

Again, I commend Senator DOMENICI, 
Senator MlJRKOWSKI, and all my col
leagues who have worked to develop 
this compromise legislation. This bill 
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is long overdue. When this process 
began the need for these reforms was 
great. Since then, that need has taken 
on great urgency. We must pass this 
bill without delay. 

Mr. KEMPTHORNE. Will the Senator 
from New Mexico yield for a question? 

Mr. DOMENICI. I would be pleased to 
yield for a question. 

Mr. KEMPTHORNE. It is my under
standing that the grazing bill S. 1459, 
the Public Rangelands Management 
Act does not affect the issue of grazing 
on national parks and national wildlife 
refuges. 

Mr. DOMENICI. The Senator from 
Idaho is correct. 

Mr. KEMPTHORNE. The reason I ask 
that question is that on many national 
wildlife refuges, including at least two 
in my own State, grazing is a tradi
tional use of refuge lands originating 
in some cases before the land was ac
quired by the Fish and Wildlife Serv
ice. 

Mr. DOMENICI. Have grazing rights 
been continued on those refuges? 

Mr. KEMPTHORNE. It has taken a 
lot of effort to get the administration 
to admit that grazing rights on the ref
uges were retained by the previous 
landowners when the land was trans
ferred to the Fish and Wildlife Service. 
As things stand right now, there may 
be room for some optimism that graz
ing will continue both as a retained 
right, and as a wildlife management 
technique. 

Mr. DOMENICI. I thank the Senator 
from Idaho for his observation. 

Mr. KEMPTHORNE. I thank the Sen
ator from New Mexico. 

Mr. HATFIELD. Mr. President, I sup
port Senator DOMENICI's Public Range
lands Management Act. I had hoped to 
support a substitute or a series of 
amendments to address the concerns I 
expressed in the Energy and Natural 
Resources Committee meetings. How
ever, we are faced with an amendment 
that fails to address my concerns and a 
substitute that goes beyond the 
changes that I believe we called for in 
the Domenici bill. 

I am concerned with two aspects of S. 
1459-public participation and flexible 
management. We could have done a 
better job in these two areas. 

Affected interests should be con
sulted and allowed to protest and ap
peal decisions; 

Site-specific NEPA analysis should 
be allowed when it is determined to be 
useful; and 

A permittee or lessee should not have 
to be engaged in the livestock business 
and own base property in order to prac
tice conservation use. 

The substitute makes an attempt to 
address these two areas , but fails in 
other respects: 

It continues to advocate two distinct 
range management programs, one for 
the Forest Service and one for the Bu
reau of Land Management; 

It fails to adequately address the 
water rights issue; and 

It does not adequately credit permit
tees for their rangeland investments. 

I oppose the amendment offered by 
Senators BUMPERS and JEFFORDS for 
the following reasons: 

It would create two classes of range
land users without improving natural 
resource management; 

It would become an administrative 
nightmare for the regulatory agencies; 
and 

It is bad policy for Government to 
"reward" small operators or "penalize" 
large operators. The goal is to charge a 
fair fee to all. 

I therefore will support Senator 
DOMENICI's bill. I see it as a reasonable, 
if flawed, attempt to bring closure to 
this longstanding issue. 

The long and often contentious 
rangeland management debate reflects 
the profound ties that we as a Nation 
feel for our public lands. These ties are 
more than economic or sentimental. 
They are true bonds we hold to our Na
tion's past and its future. 

The decades of debate have not been 
wasted. They have produced informa
tion that is leading to new manage
ment strategies and cooperation where 
previously rancor prevailed. We now 
have an inspiring number of coalitions 
of ranchers, conservation groups, and 
State and Federal agencies working to
gether voluntarily to improve range
lands. 

In Southeastern Oregon's Trout 
Creek, for example, permittees are 
working together with Oregon Trout (a 
private conservation organization) and 
State and Federal agencies to improve 
riparian areas and resolve conflicts be
tween big game and livestock. Their ef
forts have been very successful in im
proving range conditions on private, 
State, and Federal lands. 

The Malapai Border Project in my es
teemed colleagues' State of New Mex
ico offers another example of coopera
tive management. Here, permittees, 
the Nature Conservancy, and State and 
Federal officials have come together 
voluntarily to solve regional ecosystem 
problems. Through their efforts, we 
hope to stop the encroachment of brush 
into grasslands. 

These and other examples should en
courage us all. The condition of our 
grasslands is improving and should 
continue to do so if we work together. 

It is interesting to observe the evo
lution of grazing fee proposals. For 
years grazing fees provided the hot but
ton for all sides of the argument. 
Ranchers let us know loud and clear 
that their fees were high enough. 
Today, by and large, they support the 
legislation before us, which would in
crease the fees. This change of heart 
reflects a better understanding of the 
issues and a desire to respond to oth
ers' concerns. 

We need to capitalize on this spirit 
and ensure that it grows. It is too easy 

to focus on remaining differences and 
go away convinced that they are too 
great to resolve. If we do this, we will 
inspire the cooperation necessary to re
solve the remaining differences. 

It is my hope that my Senate col
leagues will work in conference , in co
operation with the House and the ad
ministration, to make the adjustments 
necessary to address my continuing 
concerns. 

Mr. KEMPTHORNE. Mr. President, 
the final analysis is clear. Rangelands 
need grazing in order to be heal thy. 
Given that understanding, do we work 
with the stewards now on the land to 
improve range health, and find the 
right balance of grazing? Or do we 
focus instead on regulations that will 
have the end result of driving many of 
those stewards off the range? 

The second alternative is unaccept
able to me, and should be to all of us 
here. But under the regulations now in 
place, that is the direction we are 
headed. Innovative managers, like con
servation award winner Bud Purdy 
from Picabo, ID, are seeing their chil
dren leave a generations-old tradition 
because of the uncertainty of depend
ing on Federal lands. And this all de
spite his nationally recognized con
servation projects. 

We should be encouraging, not dis
couraging, private enterprise and indi
vidual initiative. We should be looking 
out for the best interests of the public 
in the long term. Creating vast empty 
wastelands is not in the best interest of 
the American public, and it is the re
sponsibility of this body to set policy 
that will plot the course to protect en
vironmental health and economic sta
bility for rural communities. 

Mr. Chairman, as you might have 
guessed, this debate is a source of great 
frustration for me. The focus of this 
Congress, and supposedly of the admin
istration, is to reduce and simplify gov
ernment, to serve the public better by 
decreasing overhead cost, reducing 
needless oversight and review, and im
proving cooperation with the private 
sector. But the regulations which the 
administration implemented last Au
gust fly in the face of those goals. 

We have to ask ourselves what our 
priorities are. Ranching is a primary 
industry across the West. Do we want 
to tap into the resources that industry 
has to offer, to encourage conservation 
and cooperation, to foster stewardship 
and local management? Or do we want 
to micromanage from the top down, ef
fectively pulling the rug out from 
under fragile rural economies? 

Mr. President, there are efforts un
derway as we speak to support rural 
America. The President is supporting 
an aggressive rural development pro
gram that is being included in the farm 
bill. But does it make sense to under
take a significant rural development 
program on the one hand while imple
menting regulations that will stifle de
velopment on the other? 



5810 CONGRESSIONAL RECORD-SENATE March 21? 1996 
Mr. President, I believe the answer is 

clear, and further, that Senator 
DOMENICI's bill is the better path to 
achieving those goals. I urge my col
leagues to support this bill. 

Mr. DOMENICI addressed the Chair. 
The PRESIDING OFFICER. The Sen

ator from New Mexico. 
Mr. DOMENICI. There are no other 

Senators on our side desiring to speak 
on this matter. I will speak maybe 3 to 
4 minutes. 

Mr. President, let us talk a minute 
about public input into decision
making. Senate billl459, as introduced, 
has been criticized for its provisions re
garding public involvement in manage
ment decisions regarding grazing ac
tivities on Federal lands. 

In fact, Mr. President, under the 
Domenici substitute amendment, pub
lic involvement has been expanded. For 
the first time the public will be given 
an opportunity to comment on reports 
by the Secretary of the Interior, and 
Secretary of Agriculture, summarizing 
range-monitoring data. The only area 
where the role of the public has been 
somewhat diminished is in the area of 
protests. Let me talk about that a 
minute. 

Under the Domenici substitute, pro
tests cannot be filed by so-called af
fected interests on very limited types 
of decisions, such as proposed decisions 
on applications for grazing permits or 
leases or relating to terms and condi
tions of grazing permits or leases or 
range improvement permits. Other 
types of protests are allowed, as are ap
peals of final decisions under the 
Domenici substitute. 

The reason for limiting protests, Mr. 
President, is very simple: We have 
found that we need to reduce the po
tential for filing vexatious and frivo
lous objections by individuals not even 
remotely affected by proposed deci
sions on specific grazing allotments. 
We want the Government to work bet
·ter, not worse. We want decisions to be 
implemented without being protested, 
then appealed and delayed, and then 
delayed some more. 

Mr. President, the substitute defines 
an affected interest to include individ
uals and organizations that have ex
pressed in writing to the Secretary 
concern for the management of live
stock grazing on specific allotments 
for the purpose of receiving notice and 
an opportunity for comment and infor
mal consultation on proposed decisions 
of the Secretary affecting allotments. 

As a result of being affected inter
ests, an individual or organization can 
receive notice of and the opportunity 
to comment on summary reports of re
source conditions as well as proposals 
and final decisions. They can also ap
peal final decisions, assuming they 
have standing to appeal. 

If an individual organization is an af
fected interest, notice of a proposed de
cision will allow a reasonable oppor-

tunity for comment and informal con
sultation regarding the proposed deci
sion within 30 days, for designation or 
modification of allotment boundaries, 
development, revision or termination 
of allotment management plans, in
crease or decrease of permitted use, 
issuance, renewal of transfer of grazing 
permits, modification of terms and 
conditions, reports, evaluating mon
itoring data and the issuance of tem
porary nonrenewable permits. 

In addition to all of the above, Mr. 
President, public participation occurs 
in the following areas under this sub
stitute: First, resource advisory coun
cils; second, grazing advisory councils; 
third, all the FLPMA processes, devel
opment of land use plans and amend
ments thereto. 

The NEPA process, where it is used 
in land use planning, is used to its ab
solute maximum. It Is also applicable 
in the development of standards and 
guidelines. 

It is not accurate, nor is it fair, to 
argue that 1459 or the substitute 
amendment to it significantly dimin
ishes public participation in manage
ment decisions affecting grazing allot
ments. The intent of our legislation is 
to ensure fair and frequent public par
ticipation by interested individuals, 
but to curb frivolous and vexatious at
tempts by outsiders to micromanage
not macromanage, but micromanage
grazing on the public domain from a 
distance of 2,000 miles away. 

In short, our bill attempts to keep 
those who would file with a 32-cent 
stamp, from Boston, on a postcard, 
from spawning administrative and judi
cial litigation. That brings livestock 
grazing and economic activity in the 
West to a halt. This happens with more 
frequency than you might imagine. We 
think we have the right amount, which 
is a very significant amount of public 
participation, in the right type of deci
sion points. 

In some areas, our bill goes further 
than the Bingaman substitute; in oth
ers, it does not go as far. But I believe 
public participation is maintained in a 
very broad way and is very significant 
in this bill. 

Mr. President, I have a number of re
sponses in writing that I have written 
out with reference to other contentions 
that have been made here on the floor. 
I do not think, in the interest of time, 
that I will go through each and every 
one of them. But there are some sig
nificant differences in conservation 
partnerships that are allowed, coopera
tive partnerships, than have been stat
ed here on the floor. 

The only thing that concerns us and 
that is epitomized in our bill, is after 
the land use plan is put together, we do 
not permit those who would like to get 
rid of grazing to come in and pick the 
very best land and say, "We'd like to 
take all the cattle off. We have enough 
money to pay for it. We would like to 

turn it into nothing more than a non
grazing area. '' 

We think there are other, better 
ways to improve conservation meas
ures without doing that to the public 
domain. I might indicate that even in 
States which have a very, very broad
based approach to conservation uses, 
instead of just pure grazing, this idea 
of going and picking leases, picking the 
best of leases and taking them out of 
grazing and putting them into an ex
clusive conservation use, has been de
nied at the State level, not only in New 
Mexico but in other States. 

Mr. President, another criticism of S. 
1459 is that it provides for cooperative 
range improvement agreements with 
permittees and lessees only. Had Sen
ator BINGAMAN read the Domenici sub
stitute amendment, he would have 
known that his criticism of S. 1459 is 
utterly baseless. Section 105(b) directs 
the Secretary, where appropriate, to 
authorize and encourage coordinated 
resource management practices. Such 
practices shall be for the purposes of 
promoting good stewardship and con
servation of multiple use rangeland re
sources. And, such practices can be au
thorized under a cooperative agree
ment with a permittee or lessee, or an 
organized group of permittees or les
sees. 

Language was specifically added at 
the urging of some conservation groups 
to provide that such cooperative agree
ments could include other individuals, 
organizations, or Federal land users ir
respective of the mandatory qualifica
tions required to obtain a grazing per
mit required by S. 1459 or any other 
act. This was done so that non-permit
tee or non-lessee conservation groups 
could voluntarily make improvements 
on the public rangelands. 

So, Mr. President, contrary to what 
Senator BINGAMAN claims, a coopera
tive agreement is not limited to just 
permittees and lessees. Anyone can 
enter into a cooperative agreement 
with a permittee or a lessee and volun
tarily make range improvements on 
grazing allotments. 

I hope, Mr. President, that Senator 
BINGAMAN isn't suggesting that we 
should discourage or prohibit this type 
of voluntary rangeland stewardship, 
because one of the groups that urged us 
to change section 105 voluntarily 
makes $3 million in range improve
ments each year, based on funds raised 
at dinners and benefits. If Senator 
BINGAMAN wants to make it the policy 
of the United States that we should not 
allow this type of voluntarism, I think 
our colleagues should be skeptical 
about supporting his substitute. 

Next, Mr. President, it has been said 
that S. 1459 denies the right of affected 
interests to protest grazing decisions 
on public land and national forests by 
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providing that only an applicant, per
mittee, or lessee may protest a pro
posed decision. Again, Senator BINGA
MAN should read the Domenici sub
stitute more carefully. Either that, or 
he must be confused about what the 
Domenici substitute actually does. 
Section 151(b) of the Domenici sub
stitute requires the authorized officer 
to send copies of a proposed decision to 
"affected interests." 

Section 155(b) requires the Secretary 
to notify "affected interests" of seven 
different kinds of proposed decisions: 
first, the designation or modification 
of allotment boundaries; second, the 
development, revision, or termination 
of allotment management plans; third, 
the increase or decrease of permitted 
use; fourth, the issuance, renewal, or 
transfer of grazing permits or leases; 
fifth, the modification of terms and 
conditions of permits or leases; sixth, 
reports evaluating monitoring data for 
a permit or lease; and seventh, the 
issuance of temporary nonrenewable 
use permits. 

Section 151(c)(3) states that any no
tice of a proposed decision to an af
fected interest must state that "any 
protest to the proposed decision must 
be filed not later than 30 days after 
service." 

The only limitation on protests is 
found in section 152, which states, "an 
applicant, permittee, or lessee may 
protest a proposed decision under sec
tion 151 in writing to the authorized of
ficer within 30 days after service of the 
proposed decision.'' 

If there is a limitation on the filing 
of protests by affected interests, Mr. 
President, the Domenici substitute 
does not allow affected interests to file 
protests on very limited types of deci
sions, such as proposed decisions on an 
application for a grazing permit or 
lease, or relating to a term or condi
tion of a grazing permit or lease or a 
range improvement permit. Each of 
these types of issues, Mr. President, in
volve the contract-like relationship be
tween the permittee or lessee and the 
United States. In our view, these are 
the type of decisions that do not war
rant armchair quarterbacking and sec
ond-guessing by those who want to 
micromanage livestock grazing on the 
public lands. 

Other types of protests are allowed
as I have already more than adequately 
explained-as are appeals of final deci
sions, under the Domenici substitute. 

On this one, Mr. President, Senator 
BINGAMAN is wrong again. So is the 
Congressional Research Service attor
ney who analyzed the bill for Senator 
BINGAMAN. 

Next, Mr. President, Senator BINGA
MAN claims that under S. 1459 only 
ranchers would qualify to appeal a 
final decision affecting the public 
lands. This is false. Persons who are 
aggrieved by a final decision of an au
thorized officer can appeal such a deci-

sion, so long as the agency's standing 
requirements can be met. The same 
would be true for a judicial appeal of a 
final agency action. 

The reference to the Administrative 
Procedure Act simply clarifies that a 
person must actually be aggrieved-ac
tually injured-as set forth in the AP A 
and case law interpreting it. This does 
not mean that someone whose interest 
might be affected, or who might suffer 
some unknown injury at some point in 
the future can sue. 

Mr. President, what we are trying to 
do here is to eliminate frivolous and 
vexatious administrative and judicial 
appeals by those who are not actually 
adversely affected by a land manager's 
decision, but who oppose grazing on 
public lands or have some particular ax 
to grind. 

Senator BINGAMAN seems to think 
that being an "affected interest" 
should automatically confer rights to 
bring administrative or judicial ap
peals of final decisions. He cites the 
language in section 154 that states 
"being an affected interest as described 
in section 104(3) shall not in and of 
itself confer standing to appeal a final 
decision upon any individual or organi
zation." 

Mr. President, under the administra
tive case law of the Interior Board of 
Land Appeals, a clear distinction has 
been made as to the appeal rights of 
"affected interests" as opposed to 
those "whose interests may be ad
versely affected." The ffiLA has ruled 
in several cases, Mr. President, that 
being "deemed" to be an "affected in
terest" does not automatically confer 
upon a person a right to appeal. The In
terior Department's regulations state 
that only a person "whose interest is 
adversely affected by a final decision 
may appeal to an administrative law 
judge." (Donald K. Majors, 123 IBLA 
142, 146 (1992).) 

Mr. President, the Domenici sub
stitute is consistent with the Interior 
Department's regulations. 

Senator BINGAMAN also claims that 
S. 1459 exempts on-the-ground manage
ment from NEP A. NEP A has been 
eliminated in site-specific situations. 
He cites a CRS analysis that states 
that elimination of site-specific analy
sis is a significant change in current 
law and procedures. In place of NEP A, 
S. 1459 proposes a review of resource 
conditions. 

The Domenici substitute states that 
grazing permit or lease issuance, re
newal, or transfer are not "major Fed
eral actions" significantly affecting 
the environment under NEP A. This 
will spare the Government the time 
and expense-Ph years per EIS at a 
cost of about $1 million per EIS-of 
doing full-blown EIS' on the more than 
20,000 grazing permits and leases on 
BLM and Forest Service lands. 

Also, the Republican substitute 
places NEP A consideration of grazing 

activities at the appropriate place: at 
the land use or forest plan level. The 
Republican substitute does not 
trivialize the NEPA process by requir
ing an EIS for simple decisions such as 
where to locate a watering tank or 
whether a fence should be built. 

What Senator BINGAMAN and the CRS 
analysis ignores is that the measure of 
whether NEP A analysis is done on 
"site-specific management" is whether 
"site-specific management"-and it is 
not clear what Senator BINGAMAN 
means by this term-constitutes a 
major Federal action significantly af
fecting the quality of the environment 
within the meaning of NEPA. The Bu
reau of Land Management does not 
now perform NEP A analysis on grazing 
permit renewals, so this is not a sig
nificant change from current proce
dures. 

Current law does not require NEP A 
analysis on "site specific manage
ment." Current law requires NEP A 
analysis of major Federal actions sig
nificantly affecting the environment. 
For Senator BINGAMAN to say that S. 
1459 eliminates NEPA analysis of site 
specific management is a gross 
mischaracterization of the process and 
of what NEPA requires. And, as I al
ready mentioned, decisions on the loca
tion of a stock watering tank or con
struction of a fence cannot possibly be 
considered "major Federal actions." 

Finally, Mr. President, Senator 
BINGAMAN is trying to dupe everyone 
into believing that the Domenici sub
stitute eliminates NEPA analysis of 
grazing activities, and places instead a 
simple review of resource conditions. 
The facts about what the Domenici 
substitute does are these: first, NEPA 
analysis would be required at the BLM 
land use plan-also known as the re
source management plan-level and at 
the Forest plan level. NEP A is not 
eliminated. Let me repeat-NEP A is 
not eliminated. 

Mr. President, let me just say that 
the Bingaman substitute would not re
quire the completion of any analysis 
under NEP A on renewals and transfers 
unless the Secretary determines that 
the renewal or transfer would involve 
significant changes in management 
practices or use, or that significant en
vironmental damage is occurring or is 
imminent. Nowhere does the Bingaman 
substitute specify what "significant" 
is. 

Second, Mr. President, the Domenici 
substitute would require monitoring of 
resource condition at an interval of no 
less than every 6 years. This is not re
quired now. Neither BLM or the Forest 
Service conduct monitoring with any 
regularity, if at all. 

Third, notwithstanding Senator 
BINGAMAN's complaints that monitor
ing data consists of very specific meas
ures of vegetative attributes, or that, 
in many cases, it is not available, the 
Domenici substitute will ensure-for 
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the first time- that adequate monitor
ing data are available to BLM and the 
Forest Service. Why is this so impor
tant? Because-for the first t ime
monitoring can help guide the agencies 
in determining whether grazing activi
ties or land management practices 
should be changed to protect the public 
rangelands. The substitute of Senator 
BINGAMAN would do no such thing. 

So, Mr. President, how in the world 
can Senator BINGAMAN criticize the 
Domenici substitute? 

Last, Mr. President, Senator BINGA
MAN claims that, under S. 1459, the pub
lic is not given a say in range improve
ments. 

While no specific provision is made in 
the Domenici substitute for a public 
say in range improvements-just as the 
Bingaman substitute does not specifi
cally give the public a role in range im
provements-an opportunity for such 
input would be welcomed through 
input from the resource advisory coun
cils and grazing advisory councils. 

I yield the floor. 
Mr. BINGAMAN addressed the Chair. 
The PRESIDING OFFICER. The Sen-

ator from New Mexico. 
Mr. BINGAMAN. Mr. President, let 

me just summarize my response on a 
few of these areas, and then I think we 
will have concluded the debate as far as 
I am aware on this substitute amend
ment. 

I wanted to talk briefly about three 
issues. First, the NEP A issue that was 
raised by several of my colleagues, and 
the difference between our bill and the 
underlying Senate bill 1459 on NEPA 
application; second, the opportunity to 
protest, which Senator DOMENICI was 
just referring to; then the question 
that was raised earlier in the debate 
about why our own substitute did not 
have a specific provision reserving the 
right of people to hunt and fish or oth
erwise use the public lands. 

First on NEPA, let me state my un
derstanding of NEPA. The statement I 
think was made earlier by my col
league that NEP A today is not applied 
or used in the management of the BLM 
lands. My understanding is very dif
ferent, Mr. President. My understand
ing is the National Environmental Pol
icy Act sets up a procedure which ap
plies to all of the Federal land manage
ment agencies and essentially says 
that when you take an action or make 
a decision, you need to determine by 
virtue of the National Environmental 
Policy Act whether there is an impact, 
a major Federal impact on the environ
ment. 

You can do it one of three ways. If 
you are fairly confident that there is 
no impact on the environment to speak 
of, and it is clear that what you are 
doing is consistent with decisions you 
have otherwise made, you can make an 
administrative determination, and that 
is in compliance with NEPA, but you 
are complying with NEP A, as I under-

stand it, by making an administrat ive 
determination that nothing more is re
quired. If you think possibly a more se
rious impact on the environment might 
be involved you can, instead, make an 
environmental assessment, and only 
once you have made an environmental 
assessment and determined that there 
will be a significant impact on the en
vironment are you required to do a 
full-blown environmental impact state
ment. 

Now, whether you do an administra
tive determination or whether you do 
an environmental assessment or 
whether you do the full-blown environ
mental impact statement, the BLM in 
this case is complying with NEPA, so 
the notion that the BLM is not in com
pliance with NEP A in the way they 
presently operate and the way they 
have historically operated is just 
wrong. In fact , when you look at the 
CEQ regulations-not the new regula
tions that Secretary Babbitt promul
gated-in the CEQ regulations, it is 
made very clear that based on regula
tion 1501.4, based on the environment 
assessment, the agency will make its 
determination on whether to prepare 
an environmental impact statement. 

My understanding is that the BLM 
did comply with that. In most cases 
they determine that they should do an 
environmental assessment before re
newing leases. We are trying to address 
that in our substitute, as I have ex
plained here, and I think everybody 
concedes we are saying that NEP A 
should not apply when you are just re
newing a lease, when you are just re
newing a permit, unless there is some 
evidence that there is a change in the 
management or some evidence that 
there is danger to the land involved or 
to the environment. That is the first 
point on NEPA. 

On the opportunity to protest, under 
our bill, under this proposed substitute 
we are offering, the department will 
determine whether or not a particular 
group or person is an affected interest. 
Not everybody who writes in or con
tacts the department is necessarily an 
affected interest. If a third-grade class 
in Hartford, CT, wants to write and 
they say they are an affected interest 
on the land in a ranch in New Mexico, 
it is very doubtful that any Secretary 
would determine that they were an af
fected interest under the language of 
our substitute. We have made it clear 
that the Secretary is given discretion 
as to look at whether or not a group is, 
in fact, affected. 

If they are affected, we provide they 
have an opportunity to protest. Now, 
the CRS report, which I know some are 
critical of, let me state I think they 
make a very good point here. They say 
a protest is similar to a predecisional 
appeal that gives the public an oppor
tunity to object to a proposal , gives 
the agency an opportunity to change or 
modify its course before committing 
itself to a final course of action. 

That is all we are saying. We are not 
saying that someone should have legal 
rights as such, except to state their po
sition and do so at a stage in the proc
ess before a final decision is made. 
That is not permitted under the under
lying bill. It is permitted in our sub
stitute. I think, clearly, it should be 
permitted. 

Again, it should be permitted for 
those who are determined to be af
fected interests-not for the so-called 
interested public, which is what the 
current Department of Interior regula
tions refer to. We have corrected that. 
We agree that is an overly broad cat
egory, the interested public. So we 
have said in the case of an affected in
terest, if you are determined to be an 
affected interest you should have a 
right to protest before they finalize the 
decision. 

The other area I wanted to particu
larly point out, I know my colleague 
had said that someone could raise an 
objection to our bill on the grounds 
that we did not specify that hunting 
and grazing are, in fact , permitted. 
Well, we did not. I point out that the 
reason we did not is that in our bill we 
made it very clear that our legislation 
is not an amendment to all of the dif
ferent statutes that are being amended 
in the underlying legislation. The un
derlying legislation, by its very lan
guage, section 102, page 5, says, 

The Act applies to the Taylor Grazing Act, 
Federal Land Policy Management Act, Pub
lic Range Improvement Act, Organic Admin
istration Act of 1897, the Multiple Use Sus
tained Yield Act of 1960, the Forest and 
Rangeland Renewable Resource Planning 
Act, the National Forest Management Act. 

Since they are saying that all of 
those acts are modified or changed to 
the extent necessary by this, they then 
have to come back later in that same 
section 102, and say nothing in this 
title shall limit or preclude the Federal 
language from being used for hunting, 
fishing, recreation, watershed manage
ment, et cetera. 

We did not have that same proviso in 
there because we are not affecting 
those acts. Nothing in our bill affects 
those earlier acts. We are proposing 
very limited statutes which have the 
effect of correcting regulatory provi
sions that we had concerns about. That 
is a basic reason why we did not repeat 
that same provision that the Senator 
from New Mexico has in his earlier bill. 

I gather he wants to speak in re
sponse to that. 

Mr. DOMENICI. I just wanted to say, 
Senator, and ask you if you would turn 
to the section called Applications of 
the Act on page 5. It says, "This act ap
plies to ," and then it says, " (1) the 
management of grazing on Federal land 
by the Secretary of Interior under 
* * *." So it is the management of 
grazing as affected by these acts. 

All I said about your failure to in
clude the provision was that somebody, 
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if they wanted to treat your bill like 
they have treated my bill, would say, 
why does it not have in that language 
that says it in no way would affect, and 
all I said was somebody might write
since that is not there, maybe it affects 
them in some adverse way. 

I do not believe with that language 
which says "grazing on Federal land," 
that we are changing these acts. It is 
the management of grazing on Federal 
land. 

Mr. BINGAMAN. Mr. President, let 
me respond that there are a great 
many groups and individuals around 
the country very concerned about pre
serving hunting and fishing rights. To 
my knowledge, none of them have 
raised concerns about whether our leg
islation impinges upon those or our 
proposed substitute impinges upon 
those rights, or fails to adequately pro
tect those rights. I think those con
cerns have been raised about the under
lying bill. Senate bill 1459, not about 
our substitute. So I think this is a 
problem which is not real, in my view. 

Mr. President, I will conclude my 
comments by just going back to the 
basic point that I think needs to be un
derstood by our colleagues. In putting 
together our substitute, which we are 
getting ready to vote on, we sent a let
ter to my colleague, Senator DOMENICI, 
in September of last year. It was signed 
by myself, Senators DORGAN, DASCHLE, 
BRYAN, and REID, all five Of US, who 
have spoken here on this issue. We sent 
a letter saying that, in our view, the 
only way we should go forward and de
velop legislation that would do what 
needs to be done here is to identify the 
problems that exist in the new grazing 
regulations and then legislate correc
tions to those, legislate solutions to 
those, correct the specific problems 
that have been pointed out. Do not go 
beyond that and create new problems. 

I believe that we have done that in 
the substitute. We have tried to strike 
a balance between those who graze the 
land, the authority of those who graze 
the land, and the authority of those 
who want to use the land for other pur
poses. I believe that balance is very im
portant to maintain. I fear that the un
derlying bill gives us an imbalance, 
which we will be back here trying to 
correct in future years, if the underly
ing bill were to become law. With that, 
I believe we have concluded debate on 
this. 

I yield the floor. 
Mr. DOMENICI. Mr. President, before 

I move to table the Bingaman amend
ment, I want to say to Senator BINGA
MAN, and other Senators who have 
worked with him on that side of the 
aisle, obviously, even with reference to 
the Domenici amendment, your work 
has not been in vain because we 
changed it rather dramatically in re
sponse to various meetings we held 
with Senator BINGAMAN, and the other 
Senators he mentioned. A number of 

changes have been made since he sug
gested them, and the major one was 
made because of a suggestion Senator 
BINGAMAN made-that we not provide 
by statute to wipe out all of the regula
tions and say these are the regulations. 
We left many of the old regulations in 
place, which he recommended we do. I 
thought that was a major change. That 
it reduced the bill by two-thirds in 
length, if nothing else, should be good. 
Many of us think we ought to have 
fewer words rather than more. In many 
areas we have complimented their ef
forts. 

We believe that the Domenici amend
ment will create the balance, and that 
it will create more of a certainty for 
the ranching community to continue 
to exist. At the same time, it will pro
tect all the other interests. 

With that, Mr. President, I move to 
table the Bingaman amendment, and I 
ask for the yeas and nays. 

The PRESIDING OFFICER (Mr. 
BURNS). Is there a sufficient second? 

There is a sufficient second. 
The yeas and nays were ordered. 
The PRESIDING OFFICER. The 

question is on agreeing to the motion 
to table the amendment. 

The clerk will call the roll. 
The assistant legislative clerk called 

the roll. 
Mr. LOTT. I announce that the Sen

ator from New Hampshire [Mr. GREGG] 
is necessarily absent. 

Mr. FORD. I announce that the Sen
ator from Nebraska [Mr. KERREY] and 
the Senator from New Jersey [Mr. 
BRADLEY] are necessarily absent. 

The result was announced-yeas 57, 
nays 40, as follows: 

Abraham 
Ashcroft 
Baucus 
Bennett 
Bond 
Brown 
Burns 
Campbell 
Chafee 
Coats 
Cochran 
Cohen 
Coverdell 
Craig 
D"Amato 
De Wine 
Dole 
Domenlcl 
Faircloth 

Akaka 
Bid en 
Bingaman 
Boxer 
Breaux 
Bryan 
Bumpers 
Byrd 
Conrad 
Daschle 
Dodd 
Dorgan 
Ex on 
Feingold 

[Rollcall Vote No. 49 Leg.) 

YEAS-57 
Frlst Mack 
Gorton McCain 
Gramm McConnell 
Grams Murkowski 
Gra.ssley Nickles 
Hatch Pressler 
Hatfield Roth 
Heflin Santo rum 
Helms Shelby 
Hutchison Simpson 
lnhofe Smith 
Inouye Snowe 
Jeffords Specter 
Kassebaum Stevens 
Kempthorne Thomas 
Kohl Thompson 
Kyl Thurmond 
Lott Warner 
Lugar Wyden 

NAYS-40 
Feinstein Moseley-Braun 
Ford Moynihan 
Glenn Murray 
Graham Nunn 
Harkin Pell 
Hollings Pryor 
Johnston Reid 
Kennedy Robb 
Kerry Rockefeller 
Lauten berg Sarbanes 
Leahy Simon 
Levin Wellstone 
Lieberman 
Mikulski 

NOT VOTING-3 
Bradley Gregg Kerrey 

So the motion to lay on the table the 
amendment (No. 3559) was agreed to. 

Mr. DOLE addressed the Chair. 
The PRESIDING OFFICER. The ma

jority leader. 
Mr. DOLE. As I understand it, there 

is a request for the yeas and nays on 
final passage. 

Mr. PRESSLER. Mr. President, I still 
have an amendment. 

Mr. DOMENICI addressed the Chair. 
Mr. LOTT. Mr. President, I move to 

reconsider the vote. 
Mr. DOMENICI. I move to lay that 

motion on the table. 
The motion to lay on the table was 

agreed to. 
Mr. DOLE. As I understand it, the 

Senator from South Dakota has an 
amendment. 

Mr. DOMENICI. We are going to fix 
that right now and then vote on it. 

Mr. DOLE. There has also been a re
quest for final passage on the Taiwan 
resolution which has been agreed to. 
That can be the second vote, and then 
everybody can vote and leave. 

UNANIMOUS-CONSENT AGREEMENT-HOUSE 
JOINT RESOLUTION 165 

Mr. DOLE. Mr. President, I also ask 
unanimous consent at this time

1 
that 

when the Senate receives from the 
House House Joint Resolution 165, the 
continuing resolution, it be deemed 
considered read three times, passed, 
and the motion to reconsider be laid 
upon the table, all without any inter
vening action or debate. 

The PRESIDING OFFICER. Is there 
objection to the majority leader's re
quest? 

The Chair hears none, and it is so or
dered. 

ORDER OF PROCEDURE 

The PRESIDING OFFICER. Is there a 
sufficient second on the yeas and nays 
on final passage of S. 1459, the grazing 
bill? 

There is a sufficient second. 
The yeas and nays were ordered. 
Mr. DOLE. And on Taiwan. 
The PRESIDING OFFICER. And on 

Taiwan? Without objection, it is so or
dered. 

The yeas and nays were ordered. 
Mr. PRESSLER addressed the Chair. 
The PRESIDING OFFICER. The Sen-

ator from North Dakota. 
Mr. DOMENICI. Could we have a bit 

of order. 
The PRESIDING OFFICER. May we 

have order, please. All conversations 
should be removed to the cloakrooms. 

AMENDMENT NO. 3560 TO AMENDMENT NO. 3555 

(Purpose: Amendment To make clear the in
tent of title TI to preserve sporting activi
ties on the National Grasslands) 
Mr. PRESSLER. Mr. President, I 

send an amendment to the desk and 
ask for its immediate consideration. 

The PRESIDING OFFICER. The 
clerk will report. 



5814 CONGRESSIONAL RECORD-SENATE March 21, 1996 
The assistant legislative clerk read 

as follows. 
The Senator from South Dakota [Mr. 

PRESSLER] proposes an amendment num
bered 3560 to amendment No. 3555. 

Mr. PRESSLER. Mr. President, I ask 
unanimous consent that reading of the 
amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
In section 202(a)(3), after "preserving" in

sert " sporting,". 
In section 202(b), strike "hunting, fishing, 

and recreational activities" and insert 
"sportsmen's hunting and fishing and other 
recreational activities". 

In section 205(f), strike "HUNTING, FISlilNG, 
AND RECREATIONAL ACTIVITIES.-Nothing in 
this title shall be construed as limiting or 
precluding hunting or fishing activities" and 
insert "SPORTSMEN'S HUNTING AND FISHING 
AND OTHER RECREATIONAL ACTIVITIES.-Noth
ing in this title shall be construed as limit
ing or precluding sportsmen's hunting or 
fishing activities". 

Mr. PRESSLER. Mr. President, my 
amendment is designed to address a 
concern expressed by sportsmen in 
South Dakota. South Dakota is prob
ably the best hunting and fishing State 
in the Nation. I know there may be 
others who may disagree, but I will 
gladly promote South Dakota as a 
sportsman's haven. 

Mr. WELLSTONE. I object. 
Mr. DOMENICI. Could we have order, 

Mr. President. 
The PRESIDING OFFICER. Could we 

have order. And the Chair will with
hold comment. 

Mr. PRESSLER. Mr. President, this 
amendment reinforces Federal policy 
to protect the interests of sportsmen 
who hunt and fish and use our public 
rangelands for sport. My amendment 
would preserve the rights of hunters, 
fishermen and recreationalists to use 
Federal lands. 

Mr. FORD. Mr. President, will the 
Senator yield for a question? 

Mr. PRESSLER. I will yield. 
Mr. FORD. The longer the Senator 

talks, the less chance this amendment 
has of passing. 

Mr. DOMENICI. I thank the Senator. 
Mr. PRESSLER. Mr. President, I 

hope this amendment can be accepted 
and made a part of the bill. 

Mr. DOMENICI addressed the Chair. 
Mr. President, I wonder if the Sen

ator would agree for a moment to set 
his amendment aside. 

Mr. PRESSLER. I will. 
The PRESIDING OFFICER. Without 

objection, it is so ordered. 
MODIFICATIONS TO AMENDMENT NO. 3555 

Mr. DOMENICI. I send to the desk a 
Pressler amendment and two other 
technical amendments in behalf of Sen
ator CAMPBELL and Senator DORGAN 
and one in behalf of Senator BURNS. 
They have been approved by Senator 
BINGAMAN in behalf of the minority. I 
send them to the desk and ask that my 
amendment be modified to include 
those amendments. 

The PRESIDING OFFICER. Without 
objection, the underlying amendment 
is so modified. 

The modifications are as follows: 
In section 202(a)(3), after "preserving" in

sert "sporting,". 
In section 202(b), strike "hunting, fishing, 

and recreational activities" and insert 
"sportmen's hunting and fishing and other 
recreational activities". 

In section 205(f), strike "HUNTING, FISlilNG, 
AND RECREATIONAL ACTIVITIES.-Nothing in 
this title shall be construed as limiting or 
precluding hunting or fishing activities" and 
insert "SPORTSMEN'S HUNTING AND FISHING 
AND OTHER RECREATIONAL ACTIVITIES.-Noth
ing in this title shall be construed as limit
ing or precluding sportsmen's hunting or 
fishing activities". 

On page 7, line 7, strike paragraph (7) in its 
entirely and insert a new paragraph (7) as 
follows: 

"(7) maintain and improve the condition of 
Federal land for multiple-use purposes, in
cluding but not limited to wildlife and habi
tat, consistent with land use plans and other 
objectives of this section. " 

On page 9, line 10, after "Service" insert' 
"in the 16 continguous Western States". 

On page 21, line 17, strike "and" and insert 
in lieu thereof "or". 

On page 21, line 21, strike "A grazing per
mit or lease shall reflect such ". and insert 
in lieu thereof "The authorized officer shall 
ensure that a grazing permit or lease will be 
consistent with appropriate". 

On page 18, line 23, strike "or" and insert 
in lieu thereof "and". 

On page 6, strike the present text in lines 
9-13 and insert in lieu thereof the following: 
"Nothing in this title shall affect grazing in 
any unit of the National Park System, Na
tional Wildlife Refuge System or on any 
lands that are not federal lands as defined in 
this title." 

On page 13, line 22: add the following sub
section: 

"(4) State Grazing Districts established 
under state law." 

On page 29, line 20: add the following sub
section: 

"(i) STATE GRAZING DISTRICTS.-Resource 
Advisory Councils shall coordinate and co
operate with State Grazing Districts estab
lished pursuant to state law." 

On page 31, line 13: add the following sub
section: 

"(f) STATE GRAZING DISTRICTS.-Grazing 
Advisory Councils shall coordinate and co
operate with State Grazing Districts estab
lished pursuant to state law." 

AMENDMENT NO. 3560 WITHDRAWN 
Mr. PRESSLER. Mr. President, I 

withdraw my amendment. 
Mr. DOMENICI. Senator PRESSLER 

has withdrawn his amendment. 
Mr. President, I believe we are ready 

for final passage. Is that correct? 
AMENDMENT NO. 3555, AS MODIFIED 

The PRESIDING OFFICER. If there 
is no objection, the substitute amend
ment is agreed to. 

The amendment (No. 3555), as modi
fied, was agreed to. 

The PRESIDING OFFICER. The 
question is on the engrossment and 
third reading of the bill. 

The bill was ordered to be engrossed 
for a third reading and was read the 
third time. 

UNANIMOUS-CONSENT AGREEMENT-HOUSE 
CONCURRENT RESOLUTION 149 

The PRESIDING OFFICER. The Sen
ator from New Mexico. 

Mr. DOMENICI. Mr. President, on be
half of the leader, who did not read the 
unanimous-consent request, I ask 
unanimous consent that following the 
vote on passage of S. 1459, the grazing 
bill, the Senate proceed immediately 
to the consideration of House Concur
rent Resolution 149 regarding Taiwan, 
with Senator Thomas to be recognized 
to offer an amendment, the amendment 
be considered agreed to, and the Senate 
immediately vote on adoption of House 
Concurrent Resolution 149, as amended. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DOMENICI. I thank the Chair. 
VOTE 

The PRESIDING OFFICER. The bill 
having been read the third time, the 
question is, Shall the bill pass. The 
yeas and nays have been ordered. The 
clerk will call the roll. 

The assistant legislative clerk called 
the roll. 

Mr. LOTI'. I announce that the Sen
ator from New Hampshire [Mr. GREGG] 
is necessarily absent. 

Mr. FORD. I announce that the Sen
ator from Nebraska [Mr. KERREY] and 
the Senator from New Jersey [Mr. 
BRADLEY] are necessarily absent. 

The PRESIDING OFFICER. Are there 
any other Senators in the Chamber 
who desire to vote? 

The result was announced-yeas 51, 
nays 46, as follows: 

Abraham 
Ashcroft 
Baucus 
Bennett 
Bond 
Brown 
Burns 
Campbell 
Coats 
Cochran 
Conrad 
Coverdell 
Craig 
D'Amato 
Dole 
Domenici 
Faircloth 

Akaka. 
Biden 
Bingaman 
Boxer 
Breaux 
Bryan 
Bumpers 
Byrd 
Chafee 
Cohen 
Da.schle 
De Wine 
Dodd 
Dorgan 
Ex on 
Feingold 

[Rollcall Vote No. 50 Leg.] 
YEA8-51 

Frtst Mack 
Gorton McCa.1n 
Gra.mrn McConnell 
Gra.ms Moynihan 
Gra.ssley Murkowskt 
Hatch Nickles 
Ha.tfleld Pressler 
Heflin Sa.ntorum 
Helms Shelby 
Hutchison Simpson 
Inhofe Smith 
Johnston Specter 
Ka.sseba.um Stevens 
Kempthorne Thomas 
Kyl Thompson 
Lott Thurmond 
Lugar Warner 

NAYs-46 
Feinstein Moseley-Bra.un 
Ford Murray 
Glenn Nunn 
Gra.ham Pell 
Harkin Pryor 
Hollings Reid 
Inouye Robb 
Jeffords Rockefeller 
Kennedy Roth 
Kerry Sa.rba.nes 
Kohl Simon 
La.utenberg Snowe 
Leahy Wellstone 
Levin Wyden 
Lieberman 
Mikulski 

NOT VOTING-3 
Bradley Gregg Kerrey 

So the bill (S. 1459), as amended, was 
passed. 
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The text of the bill will be printed in 

a future edition of the RECORD. 
Mr. DOMENICI. I move to reconsider 

the vote. 
Mr. STEVENS. I move to lay that 

motion on the table. 
The motion to lay on the table was 

agreed to. 
Mr. DOMENICI. Mr. President, I wish 

to acknowledge the following staff for 
their important contribution to the 
passage of S. 1459, and I ask unanimous 
consent that their names be printed in 
the RECORD. 

There being no objection, the mate
rial was ordered to be printed in the 
RECORD; as follows: 

Charles Gentry and Gary Ziehe of Senator 
DOMENICI's staff. 

Energy Committee Majority Staff: Gary 
Ellsworth, Jim Bierne, Mike Poling, and Jo 
Meuse. 

The personal staff of the following 
members: 

Dan Naatz-Senator THOMAS. 
Ric Molen-Senator BURNS. 
Nils Johnson-Senator CRAIG. 
Rhea Suh-Senator CAMPBELL. 
Kevin Cook and Greg Smith-Senator KYL. 
Energy Committee Minority Staff: David 

Brooks and Tom Williams. 
The personal staff of the following 

members: 
Damon Martinez-Senator BINGAMAN. 
Eric Washburn-Senator DASCHLE. 
Mike Eggl and Doug Norrell-Senator DOR

GAN. 
Bret Heberle-Senator BRYAN. 
Bob Barbour and Peter Arapis-Senator 

REID. 
Bryan Cavey and Kurt Rich-Senator BAU

cus. 
Kevin Price-Senator CONRAD. 
Mr. WELLSTONE addressed the 

Chair. 
The PRESIDING OFFICER. The Sen

ator from Minnesota is recognized. 

DOMESTIC VIOLENCE HOTLINE 
Mr. WELLSTONE. Mr. President, if I 

could just say this. I announced last 
week that as a part of the Violence 
Against Women Act we now have ana
tional domestic violence hotline. Sen
ator BIDEN, of course, did so much 
work on this, as did many others. 
Every day I come out and show this. It 
is 1-800-799-SAFE; and the TTD num
ber for the hearing-impaired is 1-80~ 
787-3224. 

Mr. President, I spoke about this 
issue last week. But every day I want 
to announce this number for women 
and children and those who need to 
make this call. I thank the Chair. 

EXPRESSING THE SENSE OF THE 
CONGRESS THAT THE UNITED 
STATES IS COMMITTED TO MILI
TARY STABILITY IN TAIWAN 
STRAIT 
The PRESIDING OFFICER. The 

clerk will report the concurrent resolu
tion. 

The assistant legislative clerk read 
as follows: 

A concurrent resolution (H. Con. Res. 148) 
expressing the sense of the Congress that the 
United States is committed to military sta
bility in Taiwan Strait and the United 
States should assist in defending the Repub
lic of China (also known as Taiwan) in the 
event of invasion, missile attack, or block
ade by the People's Republic of China. 

The Senate proceeded to consider the 
concurrent resolution. 

The PRESIDING OFFICER. The Sen
ator from Wyoming is recognized. 

AMENDMENT NO. 3562 
(Purpose: To amend the resolution) 

Mr. THOMAS. Mr. President, I send 
to the desk an amendment. 

The PRESIDING OFFICER. The 
clerk will report. 

The legislative clerk read as follows: 
The Senator from Wyoming [Mr. THOMAS] 

for himself, Mr. HELMS, Mr. DOLE, Mr. MUR
KOWSKI, Mr. PELL, Mr. SIMON, Mr. MACK, Mr. 
GRAMS, Mr. PRESSLER, Mr. BROWN, Mr. 
LUGAR, Mr. D'AMATO, Mr. WARNER, Mr. 
FORD, Mr. LIEBERMAN, Mr. ROTH, Mr. NICK
LES, Mr. HATCH, Mr. GORTON, Mr. CRAIG, Mr. 
SANTORUM, Mr. DORGAN, Mr. ROBB, Mr. 
RoCKEFELLER, Mr. BRYAN, and Ms. MOSELEY
BRAUN proposes an amendment numbered 
3562. 

Mr. THOMAS. Mr. President, I ask 
unanimous consent that further read
ing of the amendment be dispensed 
with. 

The amendment is as follows: 
Strike out all after the resolving clause 

and insert in lieu thereof the following: 
"That it is the sense of the Congress-

"(1) to deplore the missile tests and mili
tary exercises that the People's Republic of 
China is conducting from March 8 through 
March 25, 1996, and view such tests and exer
cises as potentially serious threats to the 
peace, security, and stability of Taiwan and 
not in the spirit of the three United States
China Joint Communiques; 

"(2) to urge the Government of the Peo
ple's Republic of China to cease its bellicose 
actions directed at Taiwan and enter instead 
into meaningful dialogue with the Govern
ment of Taiwan at the highest levels, such as 
through the Straits Exchange Foundation in 
Taiwan and the Association for Relations 
Across the Taiwan Strait in Beijing, with an 
eye towards decreasing tensions and resolv
ing the issue of the future of Taiwan; 

"(3) that the President should, consistent 
with section 3(c) of the Taiwan Relations Act 
of 1979 (22 U.S.C. 3302(c)), immediately con
sult with Congress on an appropriate United 
States response to the tests and exercises 
should the tests or exercises pose an actual 
threat to the peace, security, and stability of 
Taiwan; 

"(4) that the President should, consistent 
with the Taiwan Relations Act of 1979 (22 
U.S.C. 3301 et seq.), reexamine the nature 
and quantity of defense articles and services 
that may be necessary to enable Taiwan to 
maintain a sufficient self-defense capability 
in light of the heightened military threat; 
and 

"(5) that the Government of Taiwan should 
remain committed to the peaceful resolution 
of its future relations with the People's Re
public of China by mutual decision." 

Amend the preamble to read as follows: 
"Whereas the People's Republic of China, 

in a clear attempt to intimidate the people 

and Government of Taiwan, has over the 
past 9 months conducted a series of military 
exercises, including missile tests, within 
alarmingly close proximity to Taiwan; 

"Whereas from March 8 through March 15, 
1996, the People's Republic of China con
ducted a series of missile tests within 25 to 
35 miles of the 2 principal northern and 
southern ports of Taiwan, Kaohsiung and 
Keelung; 

"Whereas on March 12, 1996, the People's 
Republic of China began an 8-day, live-am
munition, joint sea-and-air military exercise 
in a 2,390 square mile area in the southern 
Taiwan Strait; 

"Whereas on March 18, 1996, the People's 
Republic of China began a 7-day, live-ammu
nition, joint sea-and-air military exercise be
tween Taiwan's islands of Matsu and Wuchu 

"Whereas these tests and exercises are a 
clear escalation of the attempts by the Peo
ple's Republic of China to intimidate Taiwan 
and influence the outcome of the upcoming 
democratic presidential election in Taiwan; 

"Whereas through the administrations of 
Presidents Nixon, Ford, Carter, Reagan, and 
Bush, the United States has adhered to a 
"One China" policy and, during the adminis
tration of President Clinton, the United 
States continues to adhere to the "One 
China" policy based on the Shanghai 
Communique of February 27, 1972, the Joint 
Communique on the Establishment of Diplo
matic Relations Between the United States 
of America and the People's Republic of 
China of January 1, 1979, and the United 
States-China Joint Communique of August 
17, 1982; 

"Whereas through the administrations of 
Presidents Carter, Reagan, and Bush, the 
United States has adhered to the provisions 
of the Taiwan Relations Act of 1979 (22 U.S.C. 
3301 et seq.) as the basis of continuing com
mercial cultural, and other relations be
tween the people of the United States and 
the people of Taiwan and, during the admin
istration of President Clinton, the United 
States continues to adhere to the provisions 
of the Taiwan Relations Act of 1979; 

"Whereas relations between the United 
States and the People's Republic of China 
rest upon the expectation that the future of 
Taiwan will be settled solely by peaceful 
means; 

"Whereas the strong interest of the United 
States in the peaceful settlement of the Tai
wan question is one of the central premises 
of the three United States-China Joint 
Communiques and was codified in the Tai
wan Relations Act of 1979; 

"Whereas the Taiwan Relations Act of 1979 
states that peace and stability in the West
ern Pacific "are in the political, security, 
and economic interests of the United States, 
and are matters of international concern"; 

"Whereas the Taiwan Relations Act of 1979 
states that the United States considers "any 
effort to determine the future of Taiwan by 
other than peaceful means, including by boy
cotts, or embargoes, a threat to the peace 
and security of the western Pacific area and 
of grave concern to the United States"; 

"Whereas the Taiwan Relations Act of 1979 
directs the President to "inform Congress 
promptly of any threat to the security or the 
social or economic system of the people on 
Taiwan and any danger to the interests of 
the United States arising therefrom"; 

"Whereas the Taiwan Relations Act of 1979 
further directs that "the President and the 
Congress shall determine, in accordance with 
constitutional process, appropriate action by 
the United States in response to any such 
danger"; 
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" Whereas the United States, the People's 

Republic of China, and the Government of 
Taiwan have each previously expressed their 
commitment to the resolut ion of the Taiwan 
question through peaceful means; and 

" Whereas these missile tests and military 
exercises, and the accompanying statements 
made by the Government of the People's Re
public of China, call into serious question 
the commitment of China to the peaceful 
resolution of the Taiwan question: Now, 
therefore, be it." 

Amend the title so as to read: " Expressing 
the sense of Congress regarding m issile tests 
and military exercises by the People's Re
public of China." . 

Mr. THOMAS. Mr. President, under 
the order I believe we are to vote. I ask 
unanimous consent for 2 minutes-! 
minute for the Senator from Alaska, 1 
minute for the Senator from Louisiana. 

The PRESIDING OFFICER. Is there 
objection? Without objection, it is so 
ordered. 

Mr. MURKOWSKI addressed the 
Chair. 

The PRESIDING OFFICER. The Sen
ator from Alaska. 

Mr. MURKOWSKI. I thank the Chair. 
Mr. President, I am pleased the Sen

ate will vote on this timely issue re
garding the current situation in the 
Taiwan Strait. I am referring, of 
course , to the military action by the 
People's Liberation Army to intimi
date the people of Taiwan on the eve of 
the first Democratic, direct election of 
their President. 

The executive branch has criticized, 
correctly, the military exercises. The 
administration has backed up its words 
by sending a naval presence to monitor 
the exercises in the Taiwan Strait. The 
House has passed its own resolution. It 
is time for the U.S. Senate to also go 
on record deploring the military threat 
of the People's Republic of China, and 
recommitting the United States to the 
terms and conditions of the Taiwan Re
lations Act. 

Senator THOMAS, the majority leader, 
Senator HELMS, and I, along with our 
staffs, have been in close consultation 
with the administration and with our 
colleagues on the other side of the aisle 
to address their concerns, and am 
pleased that we have crafted a com
promise that will have broad bipartisan 
support. I think it is important for the 
leaders of the People 's Republic of 
China to understand that America is 
united in maintaining the historical 
commitments we have made to Taiwan. 

The Taiwan Relations Act clearly 
states that peace and stability in the 
Western Pacific are in the political, se
curity, and economic interests of the 
United States, and makes clear that 
U.S. policy is to resist any resort to 
force or other forms of coercion that 
would jeopardize the security, or the 
social or economic interests of the 
United States. 

The amendment we have offered 
makes five important points. First, the 
amendment directs the President to 
consult with the Congress, as required 

by the Taiwan Relations Act, when it 
is determined that there is a threat to 
the securit y or the social or economic 
system of the people of Taiwan. 

I do not believe this threshold has 
been met, both because the People 's 
Republic of China ended the missile 
tests as scheduled on March 15 and one 
of its naval exercises on March 20 and 
because the People 's Republic of China 
has indicated that it does not plan to 
attack Taiwan. We will have to wait 
and see if their actions match their 
words. 

Second, the amendment directs the 
President and Congress, as required by 
the Taiwan Relations Act, to reexam
ine the nature and quantity of defense 
articles and services that may be nec
essary to enable Taiwan to maintain a 
sufficient self-defense capability in 
light of the heightened threat. The pur
pose of this commitment, of course, is 
to deter China from considering any 
type of attack. 

I am pleased that United States offi
cials and officials from the Republic of 
China met this week to discuss addi
tional sales of necessary defensive 
weapons. I hope the approved list is 
sufficient to maintain their self-defen
sive capability. I wonder, for example, 
whether the Patriot system that is 
scheduled for delivery in late 1997 is 
timely or adequate given the recent 
missile tests? 

Third, the amendment deplores the 
missile tests and other military exer
cises that have the potential to disrupt 
air and shipping routes. The missile 
tests resulted in four unarmed war
heads falling in waters near Taiwan's 
northern and southern ports. The naval 
exercises using live ammunition en
croach upon international shipping 
lanes. These actions call into question 
the commitment of the People's Re
public of China to the peaceful resolu
tion of the future of Taiwan. 

Fourth, the amendment calls on the 
People's Republic of China to cease its 
threats, and instead enter into a con
structive dialog with the Government 
of the Republic of China on Taiwan, 
perhaps through their informal organi
zations, the Straits Exchange Founda
tion in Taiwan and the Association for 
Relations Across the Taiwan Straits in 
Beijing. In the past, these two organi
zations have dealt with many other 
issues between the two countries, from 
fishing to highjackers, and have helped 
fuel the enormous investment in main
land China by Taiwanese investors, es
timated at some $20 billion. 

Finally, the amendment notes that 
the Government of the Republic of 
China should remain committed to the 
peaceful resolution of its future rela
tions with the People 's Republic of 
China by mutual decision, consistent 
with government policy. 

Mr. President. I do not believe that 
China is on the verge of attacking Tai
wan. I also do not believe that China's 

scare tactics will have their intended 
affect on Taiwan. When the roar of the 
military tests have subsided, and the 
last vote is counted in Taiwan, I hope 
the two sides will pursue a course of 
constructive dialog. Until the time, the 
United States must maintain its vigi
lance and monitor events in the Tai
wan Strait. 

Before I conclude, Mr. President , I 
want to comment on one issue that is 
related to the debate surrounding this 
resolution, an that is Congress' role in 
the visit of President Lee Teng-hui to 
his alma mater. There are some who 
have blamed that visit, and Congress' 
role in bringing about that visit, for 
the current crisis. Mr. President, that 
is simply not the case. I would refer my 
friends to a recent op-ed in the New 
York Times by Christopher Sigur that 
points out that it was not that visit, 
but the prospect of democracy in Tai
wan, that has so upset the leaders in 
Beijing. 

As Mr. Sigur notes, until recently, 
both China and Taiwan had implicitly 
recognized the island's de facto inde
pendence and dealt with it peacefully. 
They negotiated Taiwan's participa
tion in numerous international institu
tions, from the Asian Development 
Bank and the Asia Pacific Economic 
Cooperation forum to the Olympics by 
sidestepping the independence ques
tion. 

But as Taiwan moved closer to a full 
fledged democracy with the December 
parliamentary elections and the March 
Presidential elections, Beijing's leaders 
saw the island moving toward a less 
predictable future, because, of course, 
in a democracy, there will be many dif
ferent voices that the leadership must 
accommodate. 

All of this came at a time when Bei
jing is preparing to take over Hong 
Kong and thus test Chairman Deng's 
"One Country, Two Systems" propo
sition. In addition, the leadership in 
Beijing is still in transition as Chair
man Deng fades from the scene. 

Finally, Mr. President, I would argue 
that our own administration contrib
uted to hardening the People's Repub
lic of China's reaction to a private visit 
by Lee Teng-hui by not issuing the visa 
initially and assuring Beijing that this 
private visit did not constitute a depar
ture from the " One China" policy. In
stead, Secretary of State Christopher 
told President Jiang Zemin that such a 
visit would not occur, and therefore 
caused the President to lose face when 
the decision was reversed. 

The United States was right to allow 
President Lee to return to his alma 
mater. The United States is right to 
continue to sell defensive weapons to 
Taiwan. And the United States is right 
to go on record deploring the recent 
missile tests and military exercises. 
Although these actions are condemned 
by the People 's Republic of China they 
are consistent with United States pol
icy under the four joint communiques 
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with the Peoples Republic of China and 
the Taiwan Relations Act, the law of 
the land. 

Mr. President, China must under
stand that missile diplomacy does not 
work. This amendment sends that mes
sage, and I ask my colleagues for their 
support. 

Mr. President, I ask unanimous con
sent that the New York Times article, 
as well as a recent op-ed I authored in 
the Wall Street Journal entitled "What 
We Owe Taiwan" be printed in the 
RECORD. 

There being no objection, the articles 
were ordered to be printed in the 
RECORD, as follows: 

WHY TAIWAN SCARES CHINA 

(By Christopher J. Sigur) 
In the debate over China's military exer

cises in the Taiwan Strait, few have dis
cussed a fundamental reason for its actions: 
Taiwan's emerging democracy. China's main 
concern is not any movement toward inde
pendence but rather the effects of Taiwanese 
democracy on the island's foreign policy. 

Until recently, both China and Taiwan had 
implicitly recognized the island's de facto 
independence and dealt with it peacefully. 
They negotiated Taiwan's participation in 
numerous international institutions, from 
the International Monetary Fund to the 
Olympics, by sidestepping the independence 
question. China tolerated Taiwan's efforts to 
open embassies abroad. But the military ex
ercises in the strait show that this implicit 
understanding is in tatters. 

What has changed? With its first-ever di
rect presidential elections on Saturday, Tai
wan will become a full-fledged democracy. 

President Lee Teng-hui's controversial 
visit to Cornell University last summer was 
a symptom of Taiwanese democracy. To stay 
in power in a democracy, of course, one must 
respond to the opposition's views. The oppo
sition in Taiwan does not want reunification 
with the mainland and has increasingly de
manded international recognition of the is
land. Hence, President Lee's campaign tore
join the United Nations, his trips to Asia, 
Latin America and Europe (which have been 
termed "vacation diplomacy") and the push 
to have Congress grant him a United States 
visa. 

It is naive to think that if only Mr. Lee 
had chosen not to go to Cornell, if only he 
had not offered the United Nations a $1 bil
lion gift in an apparent attempt to gain a 
seat, China would not be acting so bellig
erently. 

Beijing's leaders recognize that Mr. Lee's 
actions are prodded by democracy and it hor
rifies them. China's state newspapers often 
refer to Taiwan's "demands for independence 
in the guise of democratization," clearly 
linking one with the other. 

What the People's Republic sees across the 
strait is a China whose people are ready to 
choose their own leaders, with all the de
mands that makes on a political system: reg
ularly scheduled elections, a free press and 
political parties that must take their oppo
nents ' ideas seriously, because you never 
know who will be in power tomorrow. Beijing 
is not prepared to accept this model in Tai
wan or on the mainland. 

Thus, even if Mr. Lee renounced Taiwan's 
United Nations bid, canceled all his overseas 
trips and closed his country's few embassies, 
both he and Beijing would recognize that the 
moves are meaningless. Democracy institu
tionalizes uncertainty, and neither Beijing 

nor Taiwan could predict how the voters 
would react. China may not have liked see
ing Taiwan under the firm grip of the Na
tionalists for the last four decades, but at 
least they were predictable. 

The United States must recognize that it 
has a fundamental interest in promoting 
Chinese democracy, and in protecting its 
sole example in Taiwan. Thus, we must warn 
China in no uncertain terms that we will not 
sit idly by if Taiwanese democracy is threat
ened, encouraged our allies to make similar 
declarations and continue to back up our 
words with a show of American naval power. 

Democracy's uncertainties will only in
crease the threats to the security and eco
nomic stability of the entire region. The 
United States is vital to any long-term solu
tion. The Chinese on both sides of the strait 
are unlikely to reach a solution unless Wash
ington keeps them talking. 

WHAT WE OWE TAIWAN 

(By Frank Murkowski) 
President Nixon must be spinning in his 

grave. 
When he first opened relations with Beijing 

some 20 years ago, Nixon believed that Asia 
could not progress if China remained iso
lated. His actions promised to help that 
country enter into a new and constructive 
relationship with the rest of the modern 
world. But Beijing's recent self-defeating ac
tions can only turn back the pages of history 
and cripple China's economic progress. 

Beijing's decision to start missile tests 
near Taiwan-and it is to be hoped nothing 
worse-effectively imposes a miniblockade of 
Taiwan's two major ports prior to Taiwan's 
first free presidential elections on March 23. 
The tests, while probably intended to affect 
the election, have ramifications beyond the 
Taiwan Strait. 

For that reason, Sen. Craig Thomas (R., 
Wyo.) and I have introduced in the Senate a 
resolution recommitting us to the Taiwan 
Relations Act of 1979, which clearly states 
that America believes that peace and stabil
ity in the area are in the "political, security 
and economic interests of the United 
States." 

The Taiwan Relations Act, which is the 
law of the land, commits the U.S. to "resist 
any resort to force or other forms of coercion 
that would jeopardize the security, or the so
cial or economic system, of the people of 
Taiwan." 

We must remind Beijing that the decision 
of the U.S. to establish diplomatic relations 
with China was "based upon the expectation 
that the future of Taiwan will be determined 
by peaceful means." 

Some China-watchers are inclined to ra
tionalize Beijing's behavior. Apologists have 
blamed China's belligerence on the firm 
stands taken by Congress. But today it is 
clear that China, not Congress, is to blame 
for the current state of U.S.-China relations. 
Time and again, before and after the 1989 
Tiananmen Square attack on student pro
testers, China's rulers have shown them
selves to be almost oblivious to the fact that 
a larger world-one that is sensitive to 
human rights concerns, capable of helping 
improve China's quality of life, and with a 
firm belief in religious and political free
dom-exists beyond the borders of the Peo
ple's Republic of China. 

President Jiang Zemin and his lieutenants 
must understand that this is why the U.S. 
finds China's missile diplomacy unaccept
able. We support the peaceful settlement of 
differences between China and Taiwan, and 
cannot idly watch a peaceful, democratic 

ally be threatened-and certainly not at
tacked militarily. 

We must, furthermore, continue selling 
Taiwan defense weapons to help counter any 
thoughts China might have of using military 
force against the island. Along with these 
weapons, we must let the leaders in Beijing 
know that threats are useless as tools of for
eign policy and are the rusted relics of diplo
macy from a bygone and dangerous era. 

China's leaders must know that economic 
gains will evaporate if continued military 
threats (or worse) create havoc in East Asia. 
Beijing's officials must understand they can
not conduct business as usual with the world 
if missiles start falling. They also need to 
know that fear of war is every bit as chilling 
to investment as the real thing. 

Congress should congratulate the people of 
Taiwan for their continued steps toward de
mocracy. Congress should also state its sup
port for the people of Taiwan to become in
volved in international organizations. Tai
wan has emerged as a force for democracy 
and stability in Asia, and its people should 
be represented. The U.S. must continue at 
the same time to encourage a true dialogue 
between Beijing and Taipei that will lead to 
understanding and conciliation, rather than 
threats and confrontation. 

With this latest round of threats against 
Taiwan-and the U.S.-it is time to step 
back and gather forces to support reason and 
dialogue, rather than the rumblings of hos
tility and war. 

President Nixon was correct in seeing the 
vast potential importance of China as a 
world economic power. But more than 20 
years later, the world still waits for Beijing 
to abandon its totalitarian ways and to be
have consistently as a civilized nation. 

Mr. MURKOWSKI. I thank the Chair 
and commend the Senator from Wyo
ming for his effort in this regard. 

Mr. JOHNSTON addressed the Chair. 
The PRESIDING OFFICER. The Sen

ator from Louisiana. 
Mr. JOHNSTON. Mr. President, when 

the matter originally came up, I 
strongly opposed the resolution be
cause it seemed to be a shift of ground 
away from the Shanghai Communique 
which has been the basis for almost a 
quarter of a century of our relationship 
to China. 

Mr. President, we are deeply grateful, 
Senator NUNN, Senator FEINSTEIN, and 
I, and others, who had serious objec
tion to the resolution in its original 
form. 

With Senator THOMAS, Senator MUR
KOWSKI, and others, we are now work
ing this out in a balanced way that 
makes clear that this Nation continues 
to adhere to the one-China policy, as 
enunciated in the Shanghai Commu
nique and the communiques since that 
time under five American presidents. I 
believe it is not a perfect resolution, 
but it is a balanced resolution. On that 
basis, I can vote for it. I thank the 
Chair. 

The PRESIDING OFFICER. The 
question in on agreeing to the amend
ment. 

The amendment (No. 3562) was agreed 
to. 

Mr. NUNN. Mr. President, the cur
rent tension in the Taiwan Strait cre
ates a very dangerous situation. While 
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I do not believe that China intends to 
invade Taiwan, there is always the risk 
that accident or miscalculation could 
lead to conflict. China's actions have 
been precipitated by its perception 
that Taiwan is unilaterally seeking 
independence. While I regret that it is 
necessary, I applaud the decision by 
President Clinton to send two carrier 
battle groups to the region. 

I would have preferred that no legis
lation or concurrent resolutions be 
passed by Congress in the current tense 
situation but I am opposed to the reso
lution passed by the other body and be
lieve that it is necessary for the Senate 
to go on record on this important mat
ter. 

Mr. President, the concurrent resolu
tion we are considering this afternoon 
is reasoned and responsible and is de
signed to make a constructive con
tribution to the situation. It is impor
tant because it recognizes that the one 
China policy that is based upon the 
three United States-China joint com
muniques has been and is being ad
hered to by the United States. It is im
portant because it deplores the Peo
ple's Republic of China's recent mili
tary actions and urges China to cease 
its action and to enter into a meaning
ful dialogue with Taiwan. It is impor
tant because it reminds everyone of the 
provisions of the Taiwan's Relations 
Act. And finally it is important be
cause it states that the Government of 
Taiwan should remain committed to 
the peaceful resolution of its future re
lations with China by mutual decision. 

Mr. President, as I noted in my floor 
speech on un· ed States-China rela
tions last mon · .1 , the framework of the 
three commumques and the Taiwan 
Relations Act has served both sides of 
the Taiwan Strait as well as the United 
States well for almost 16 years. That 
framework made possible the relax
ation of tensions in the Strait; has en
couraged Taiwan to abolish martial 
law and become a prosperous democ
racy; made available to the Chinese on 
the mainland that talent and capital of 
the people on Taiwan; it played a 
major role in China's drive for mod
ernization; and it produced a sense of 
security for China, for Taiwan, and the 
region. The thrust of this concurrent 
resolution is to remind both sides of 
the Taiwan Strait of these facts and to 
encourage them to maintain that 
framework-both its letter and its spir
it. 

Mr. President, I would like to repeat 
what I said at the end of last month's 
floor speech because it contin es to 
sum up my thinking on this ::> bject 
and is, I believe, totally cor.. ·tent 
with this concurrent resolution. 

Americans feel close to the people ~ Tai
wan and are proud of their accomplis 1ents. 
The people of Taiwan have made enormous 
strides economically and politically. They 
are an example to much of the developing 
world. 

It is important for the United States, as a 
friend , to be clear with the Taiwanese that 

they must not misjudge China on the ques
tion of Taiwan independence. 

It is important that the people of Taiwan 
understand that a unilateral declaration of 
Taiwan's independence would be inconsistent 
with United States foreign policy as set 
forth and followed by President Nixon, Presi
dent Ford, President Carter, President 
Reagan, President Bush, and President Clin
ton. 

It is also important for the Chinese to un
derstand that the United States values its 
friendship and relationship with the people 
on Taiwan. It is crucial that the Chinese un
derstand that if China uses force to resolve 
the Taiwan issue, the United States will not 
stand idly by but will surely respond. 

For our part, the U.S. should make it very 
clear that we will oppose either side's at
tempt to change the status quo either by the 
use of force by Beijing or by unilateral dec
laration of independence by Taiwan. The 
United States position should be clear that 
we are prepared to live with any outcome ne
gotiated in good faith between China and 
Taiwan. The future of Taiwan must be set
tled by mutual agreement between the par
ties, not by the unilateral actions of either. 
For that to happen, Taipei must stop its po
litical provocations and Beijing must stop 
its military provocations. 

The people of China and the people of Tai
wan should resume a high-level dialogue to 
foster clear understandings and increased co
operation. Enormous progress has been made 
in economic cooperation and people-to-peo
ple contacts and visits on both sides of the 
Strait. While economic development and 
people-to-people cooperation are emphasized, 
political questions are complicated and emo
tional and their resolution will require a 
long-term effort. This will involve a trait for 
which the Chinese people are famous-pa
tience. 

Mr. President, I support this concur
rent resolution. 

Mr. KEMPTHORNE. Mr. President, I 
strongly support the resolution cur
rently before the Senate reiterating 
this Nation's support for the people of 
Taiwan. I rise to speak about the re
cent escalation in military operations 
by the People's Republic of China
Mainland China-in the Taiwan Strait 
which is intended to intimidate the Re
public of China-Taiwan. Mainland 
China announced on March 5, 1996, that 
it would test fire surface-to-surface 
missiles off the coast of Taiwan from 
March 8 through 15. China has made 
good on its threat and began missile 
firing and conducting amphibious live 
ammunition exercises on the southern 
tip of the Taiwan Strait on March 12. 
China plans to continue these exercises 
through March 24. The missile tests 
have forced the rerouting of commer
cial flights out of the Chiang kai-shek 
International Airport and have also 
impacted the shipping operations of 
the southern seaport of Kaohsioung. It 
has become painfully obvious that Chi
na's sole purpose in conducting these 
exercises is to attempt to demoralize 
the people and destabilize the govern
ment of Taiwan. 

I am deeply concerned, as are other 
Members of Congress, with the rise in 
military activities in the Taiwan 
Strait meant to influence the first-ever 

Taiwanese presidential election on 
March 23, 1996. The importance of this 
election cannot be understated. It is 
the first election of president by popu
lar vote in the 5,000-year history of 
China. The actions taken by mainland 
China have further hindered United 
States-China relations already con
vulsed by China's human rights viola
tions, its failure to adequately deter 
the pirating of United States products 
in violation of copyright laws and sus
pecte-d exportation and proliferation of 
nuclear equipment and technologies. 

The primary reason for the renewed 
China-Taiwan tension is an ongoing 
power struggle within the Chinese gov
ernment. The hardliners are using the 
Taiwan issue to exploit and capitalize 
on a vacuum in leadership caused by 
the continued failing health of Deng 
Xiaoping. These same hardliners will 
do whatever necessary to boost their 
own stock while simultaneously de
valuing the stock of rivals. 

The 1979 Taiwan Relations Act pro
claims American support for the peace
ful reunification of Taiwan and the 
mainland, and commits the United 
States to help Taiwan defend itself in 
case of Chinese aggression. The recent 
activity by the Clinton administration 
which includes the deployment of the 
carrier battle group U.S.S. Independ
ence to the region to be joined later in 
the month by the U.S.S. Nimitz and its 
support ships, although a step in the 
right direction, does not clearly define 
our commitment to democracy in the 
region. The possibility of miscalcula
tion leading to war cannot be ruled out 
as the Beijing government has refused 
to renounce the use of force against 
Taiwan. 

With a population of more than 21 
million people, Taiwan has much to 
contribute to the world. Its robust and 
vibrant economy ranks among the 20 
largest in the world. Taiwan has one of 
the largest foreign exchange reserves of 
any nation with assets of approxi
mately $100 billion. Taiwan has im
proved its record on human rights and 
routinely holds free and fair elections 
in a multiparty system. Taiwan has 
over the years demonstrated its contin
ued support for humanitarian efforts 
through its contributions and response 
to international disasters, environ
mental destruction and famine relief 
operations. Additionally, Taiwan is a 
member of the Asian Development 
Bank and Asia-Pacific Economic Co
operation group. 

In the face of psychological intimida
tion and outward aggression, the Tai
wanese people stand firm in their com
mitment to full democracy. As stated 
by President Lee and Premier Lien, the 
Taiwanese presidential election will be 
held as scheduled. The Taipei govern
ment has repeatedly and adamantly ex
pressed its pursuit of national reunifi
cation and strong opposition to Taiwan 
independence. Taiwan would like noth
ing more than to strengthen the cross-
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Taiwan Strait relation and further the 
security and prosperity of the Asia-Pa
cific region. 

It must be made clear and in very 
specific terms that China's actions en
danger the peace and security in the 
region and therefore merit condemna
tion by all peace-loving countries of 
the world. I am sure I speak for a num
ber of my colleagues when I urge the 
Administration to make a more defini
tive commitment to Taiwan's sov
ereignty. I ask that the President take 
every measure necessary to ensure that 
the pursuit of democracy and demo
cratic practices are not fettered by 
Chinese intimidation and aggression. 

Mr. GRAMS. Mr. President, I rise in 
strong support for the Senate amend
ment to H. Con. Res. 148, a resolution 
which expresses strong House opposi
tion to the Chinese military exercises 
in the Taiwan Strait. The Senate 
amendment contains the language of S. 
Con. Res. 43, which I have cosponsored. 

The Senate amendment, drafted by 
the chairman of the East Asia and Pa
cific Subcommittee of the Foreign Re
lations Committee, Mr. THOMAS, and 
cosponsored by Senators DOLE, HELMS, 
MURKOWSKI, myself and others, is simi
lar to the House resolution yet sends 
an equally strong message to China 
that the United States views the mis
sile tests as a threat to Taiwan, con
trary to the spirit of the Taiwan Rela
tions Act as well as the three United 
States-China Joint Communiques. 

Mr. President, we are all painfully 
aware of the sensitivity portrayed by 
China to any effort by Taiwan to cul
tivate relationships with other nations. 
These actions have been wrongfully 
perceived to be efforts to pursue inde
pendence. The Taiwanese Government 
denies the allegations. 

I am disappointed that China has 
gone to this extreme to counter what it 
believes is a growing interest in inde
pendence among the Taiwanese people. 
Even though the Democratic Progres
sive Party, which supports independ
ence, has picked up a few seats in the 
Taiwan Parliament, it appears to be far 
from a threat in the presidential elec
tion of March 23. The major party, the 
National Party, has supported future 
unification. 

While the administration has re
cently sent elements of the United 
States 7th Fleet to provide support for 
Taiwan, these Chinese exercises have 
been conducted for over 8 months. 
There has been a very weak response 
by the administration until this time. I 
feel compelled to ask the question of 
why these exercises occurred in the 
first place. Why have we let our rela
tionship with China deteriorate to the 
point where military exercises that 
threaten Taiwan, where sales of nu
clear materials continue, and where 
many other disputes and differences 
have worsened with China. 

It should be an important United 
States foreign policy objective to set 

our relationship with China back on 
track. The administration must place 
this as a very high priority before the 
situation worsens. Constant, high-level 
communication with Chinese leaders 
may have enabled us to avoid these 
harmful disputes. 

We must work toward ensuring that, 
after the March 23 election, both China 
and Taiwan begin a high-level dialog to 
decrease tensions and to resolve the 
issue of the future of Taiwan. This 
must be done in a peaceful manner, 
consistent with the Taiwan Relations 
Act and the Three Communiques. 

The harm done by the military exer
cises will not make this an easy task. 

I urge support for the Senate amend
ment to the House resolution. 

Mr. SANTORUM. Mr. President, the 
People's Republic of China has con
ducted a series of missile tests in the 
last few weeks in a clear attempt to in
timidate the people of Taiwan as they 
prepare for the first direct democratic 
election of President. These military 
exercises are not in the spirit of the 
three United States China Joint Com
muniques and serve as a threat to the 
peace, security, and stability of Tai
wan. 

I join my other colleagues who have 
cosponsored H. Con. Res. 148 in con
demning the recent actions of the Chi
nese Government. This action severely 
tests the assumption that was set when 
we normalized relations with the Peo
ple's Republic of China in 1979. We did 
so on the expectation that the future of 
Taiwan would be settled solely by 
peaceful means. We codified this com
mitment and understanding in the Tai
wan Relations Act. In this legislation, 
we state clearly that America believes 
that peace and stability in the area are 
in the political, security and economy 
interests of the United States. This Act 
also commits the United States to 
reset any resort to force or other coer
cion that would jeopardize the security 
of Taiwan's people. 

I urge the Chinese Government to 
honor the intent of the Joint Commu
niques and the Taiwan Relations Act 
by seeking a peaceful solution to this 
situation through dialog with Taiwan, 
and by ceasing their military actions. 

Mr. DASCHLE. Mr. President, I am 
pleased to cosponsor the amendment to 
the resolution, H. Con. Res. 168, con
demning the missile tests and military 
exercises being conducted by the Peo
ple's Republic of China near Taiwan. 

Last week I suggested that China's 
missile tests and military exercises 
have been dangerous and provocative. 
Unfortunately, tensions between China 
and Taiwan have not subsided. In fact, 
with Taiwan's first democratic Presi
dential election just around t.ho corner, 
China's rhetoric continues lcud and 
unabated. 

The Clinton administration h.as gone 
to great lengths to warn Chilla about 
the potential consequences of its ac-

tions and to underscore United States 
policy that the future of Taiwan must 
be resolved by peaceful means. I am 
pleased the Senate has joined in send
ing a strong signal to China. 

With one clear voice, the Senate is 
now on record deploring the missile 
tests China has been conducting near 
Taiwan and recognizing that such tests 
are a potentially serious threat to 
peace and stability in the region. As I 
mentioned last week, China's missile 
tests and military exercises are dan
gerous in and of themselves, and they 
increase the chances of an accident 
that could cause tensions to spiral out 
of control. 

It is important to emphasize that 
this resolution also supports the com
mitment of the United States, China, 
and Taiwan to resolve the future of 
Taiwan through peaceful means. 
United States policy clearly stipulates 
that the future of Taiwan should be de
termined peacefully. Taiwan has made 
similar overtures. China must also 
begin conducting itself in a way that 
reaffirms its commitment to that goal. 

China can do just that by ceasing its 
attempts to intimidate the people of 
Taiwan and influence their upcoming 
Presidential election. This resolution 
urges China to cease missile tests and 
military exercises and enter into 
"meaningful dialog" with Taiwan. I 
completely agree, and it seems to me 
that Beijing should begin to commu
nicate with Taiwan in a nonthreaten
ing and peaceful way rather than car
rying out reckless missile tests and 
military exercises. 

I hope the resolution adopted by the 
Senate today will encourage China to 
resolve its differences with Taiwan 
peacefully. 

Mr. PELL. Mr. President, this resolu
tion is a thoughtful, appropriate re
sponse to recent developments in the 
Taiwan Strait. With this resolution, 
the Senate deplores the People's Re
public of China's recent missile tests 
and military exercises in the Taiwan 
Strait as an unwarranted and dan
gerous attempt to intimidate Taiwan 
as it prepares to hold direct presi
dential elections this Saturday. It calls 
on China to return to negotiations at 
the highest levels between the two gov
ernments, negotiations which have suc
cessfully resolved a number of issues in 
the past. The resolution also reiterates 
our long-standing policy that main
taining peace and stability in the re
gion is in the interest of the United 
States and that we expect Taiwan's fu
ture to be resolved peacefully and in a 
way that satisfies the Chinese on both 
sides of the Taiwan Strait. 

As a sponsor of this resolution, I urge 
all parties involved to move away from 
provocative measures and to find new 
ways to de-escalate tensions. It is in
cumbent upon all parties to avoid tak
ing steps which could lead unexpect
edly, through mistake or miscalcula
tion, to a conflict that no one wants. 
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Now is the time for calmer voices to 
prevail and I hope that all governments 
will listen for them. 

I think this is a thoughtful and ap
propriate response, worked in a biparti
san way. It is a resolution we can sup
port with pride. 

The PRESIDING OFFICER. The 
question on agreeing to House Concur
rent Resolution 148, as amended. The 
yeas and nays are ordered. The clerk 
will call the roll. The legislative clerk 
called the roll. 

Mr. LOTT. I announce that the Sen
ator from New Hampshire [Mr. GREGG] 
is necessarily absent. 

Mr. FORD. I announce that the Sen
ator from Nebraska [Mr. KERREY] and 
the Senator from New Jersey [Mr. 
BRADLEY] are necessarily absent. 

The PRESIDING OFFICER. Are there 
any other Senators in the Chamber de
siring to vote? 

The result was announced-yeas 97 , 
nays 0, as follows: 

Abraham 
Akaka 
Ashcroft 
Baucus 
Bennett 
Biden 
Bingaman 
Bond 
Boxer 
Breaux 
Brown back 
Bryan 
Bumpers 
Burns 
Byrd 
Campbell 
Cha.fee 
Coats 
Cochran 
Cohen 
Conrad 
Coverdell 
Craig 
D'Amato 
Daschle 
De Wine 
Dodd 
Dole 
.Domenici 
Dorgan 
Ex on 
Faircloth 
Feingold 

[Rollcall Vote No. 51 Leg.] 
YEAS-97 

Feinstein 
Ford 
Fr1st 
Glenn 
Gorton 
Graham 
Gramm 
Grams 
Grassley 
Harkin 
Hatch 
Hatneld 
Heflin 
Helms 
Holl1ngs 
Hutchison 
Inhofe 
Inouye 
Jeffords 
Johnston 
Kassebaum 
Kempthorne 
Kennedy 
Kerry 
Kohl 
Kyl 
Lauten berg 
Leahy 
Levin 
Lieberman 
Lott 
Lugar 
Mack 

NOT VOTING-3 

McCain 
McConnell 
Mikulski 
Moseley-Braun 
Moynihan 
Murkowski 
Murray 
Nickles 
Nunn 
Pell 
Pressler 
Pryor 
Reid 
Robb 
Rockefeller 
Roth 
Santo rum 
Sarbanes 
Shelby 
Simon 
Simpson 
Smith 
Snowe 
Specter 
Stevens 
Thomas 
Thompson 
Thurmond 
Warner 
Wellstone 
Wyden 

Bradley Gregg Kerrey 

So, the concurrent resolution (H. 
Con. Res. 148) was agreed to. 

Mr. CHAFEE addressed the Chair. 
The PRESIDING OFFICER. The Sen

ator from Rhode Island. 
Mr. CHAFEE. I ask unanimous con

sent that I may proceed as in morning 
business for 30 seconds. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

SUPERFUND LEGISLATION 
Mr. CHAFEE. Mr. President, I come 

to the floor today to join Senator 
SMITH, the distinguished chairman of 
the subcommittee of the Environment 
and Public Works which deals with 
Superfund. Let me take a moment to 

describe our progress and plans for 
Superfund reform. 

The Superfund Program is our most 
troubled environmental statute. No 
one could disagree that the Congress 
should enact Superfund reform this 
year. No one is happy with the status 
quo--not industry, not environmental
ists, not insurers, not State and local 
governments, not even the EPA and 
other Federal agencies. 

Superfund reform is No. 1 priority of 
my committee in 1996. 

Senator SMITH introduced S. 1285, the 
Accelerated Cleanup and Environ
mental Restoration Act, last Septem
ber 29. This reform package represents 
a remarkable improvement over the 
status quo, and it is deserving of wide
spread support. I am a cosponsor. 

Since introduction, Senator SMITH 
and I have met with the minority 
members of the subcommittee and ad
ministration for countless hours to ex
plain the bill, make technical changes, 
and clarify its intent where needed. We 
have solicited the views of interested 
outsiders. As a result of these discus
sions, we have incorporated numerous 
changes, large and small, into the bill. 

These negotiations, which are still 
continuing, have been productive, and I 
hope and expect that they will lead to 
a bill that garners widespread biparti
san support in the Senate, a bill that 
satisfies the President's often-stated 
desire to fix this program, a bill that 
he can and should sign. 

At this point in our process, as our 
negotiations move into some of the 
more difficult issues, Senator SMITH 
and I agreed that it is important to 
give members of this body, as well as 
those outside parties interested in 
Superfund reform, an opportunity to 
look at, and comment upon, the results 
of our negotiations to date. The docu
ment, a staff draft that will be printed 
in today's CONGRESSIONAL RECORD, rep
resents a snapshot of the current sta
tus of our negotiations. In a few mo
ments, Senator SMITH will offer more 
detailed comments on this new draft of 
the Superfund bill. 

All sides in our negotiations have 
justifiably reserved final judgment 
until negotiations are complete and 
important constituencies have had the 
chance to analyze and comment on the 
final product. 

As we move forward, we want to pro
vide opportunities to receive formal 
comments on the bill. In the next few 
days we will schedule hearings on the 
bill to occur as soon as possible after 
the Easter recess. We hope that we can 
reach substantive agreement on a bi
partisan bill by that time, or else use 
the hearings to further explore the re
maining areas of difference. We plan to 
move on to a markup and prepare the 
bill for floor action as soon as we can 
this spring. 

I want to express my appreciation 
the ranking member of the committee , 

Senator BAucus, and the Superfund 
Subcommittee, Senator LAUTENBERG, 
for their contributions to the process. I 
also want to thank the administration 
for their efforts in these negotiations. 

Most of all I would like to thank Sen
ator SMITH for the many hours he and 
his staff have devoted to keeping 
Superfund reform on-track and moving 
forward. This is no easy task. Super
fund is a complex and controversial 
program, and progress is always dif
ficult in the best of circumstances, not 
to mention in a Presidential election 
year. We have a very good chance to 
enact Superfund reform this year, and 
if we do, a great deal of the credit 
should go to Senator SMITH. 

Mr. SMITH. Mr. President, I want to 
thank my friend and colleague from 
Rhode Island, Senator CHAFEE, for 
working with me to enact a com
prehensive Superfund reform measure. 
As Senator CHAFEE oulined, on Sep
tember 29, 1995, I introduced S. 1285, the 
Accelerated Cleanup and Environ
mental Restoration Act. This legisla
tion, which was cosponsored by Sen
ator CHAFFEE and nine other members, 
was an effort to provide comprehensive 
reform of this troubled program. 

I would like to thank Senator 
CHAFEE, the chairman of the Environ
ment and Public Works Committee for 
his strong support in this effort. Over 
the last year, he and I have worked co
operatively to reform this program, 
and it is because of his assistance that 
I believe that this legislation can be 
passed this year. 

As Senator CHAFEE has mentioned, 
he and I are here today to continue the 
process toward making sure that rea
sonable Superfund reform legislation 
will reach the floor this Spring. To 
achieve this goal, our respective staffs 
have spent more than 150 hours with 
Democrats on the Senate Environment 
Committee as well as representatives 
of the Environmental Protection Agen
cy, the Justice Department, and the 
White House working toward achieving 
a bipartisan consensus toward reau
thorizing the Superfund Program. 

In a few moments, I will ask to be en
tered into the RECORD a copy of a staff 
discussion draft outlining changes that 
Senator CHAFEE and I are willing to 
make to achieve bipartisan consensus 
on this issue. As Senator CHAFEE stat
ed, this is a snapshot of where we cur
rently are in negotiations. 

Let me be clear: this draft includes 
changes that I found to be constructive 
and reasonable-without compromising 
the underlying principles necessary for 
real Superfund reform. I remain com
mitted to passing a strong bill that re
duces litigation and accelerates clean 
up. As Senator CHAFEE indicated, the 
committee intends to hold a hearing 
the week we return from the Easter re
cess. At that point in time, interested 
parties will have the opportunity to 
testify on a final product that will be 
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used for markup. Additional agree
ments and disagreements will be 
worked out in the normal committee 
process through amendment. 

Before I describe some of the details 
of this proposal, I would like to say a 
few words what this draft is and what 
it is not. During the last few months 
our staffs have met with hundreds of 
individuals who are interested in the 
future of this program, and who have 
provided us with specific comments 
about S. 1285. We have carefully 
weighted these comments, and this 
staff discussion draft, in part, is in
tended to respond to some of those con
cerns. 

This draft is also intended to address 
some of the concerns that have been 
raised by Governors, the Clinton ad
ministration, Senate Democrats, as 
well as other interested parties. While 
this language represents a good faith 
effort address some of these concerns, 
these changes have not been agreed to 
by any other parties, and we are con
tinuing to negotiate and address con
cerns that have been raised. Indeed, 
there are areas of this bill, including 
Federal facilities issues, amendments 
to the Resource Conservation and Re
covery Act and natural resource dam
ages, that we have not yet had the op
portuni ty to fully address in these ne
gotiations. 

Nonetheless, as Senator CHAFEE has 
pointed out, we wanted to provide a 
window into our ongoing negotiations, 
and allow interested parties to have 
the opportunity to cornrnent on these 
proposed changes. And again, it is im
portant for me to stress that a final 
product will be forthcoming. Where we 
are in agreement, we will agree. Where 
we are in disagreement, we will agree 
to disagree, and move on with the proc
ess. 

One area I do want to spend some 
time on this evening is the issue of li
ability reform. As many of my col
leagues may know, when we released 
our initial liability reform proposal in 
September, there were some Members 
on our side of the aisle who felt that we 
had limited our horizons too much 
when we proposed a 50-percent tax 
credit for pre-1980 disposal activities. 
Although I was convinced, and con
tinue to believe that our proposal had 
a great deal of merit, we have nonethe
less decided to modify this section to 
address these concerns. 

The liability proposal in the staff dis
cussion draft, I believe, will provide 
significant liability reform, and will 
vastly diminish the scope and nature of 
ongoing litigation. In particular, our 
proposal would have the effect of elimi
nating liability for parties at 
multiparty disposal sites-those sites 
where there was an off-site generator 
or transporter-for disposal activities 
that occurred prior to December 11, 
1980. These sites involve some of the 
most contentious and expensive litiga-

tion in the Superfund Program and 
have only helped to slow down the pace 
of cleanups. 

This litigation has not helped to ad
dress this important environmental 
problem, but instead, has hindered the 
ability to protect human health and 
the environment in the shortest time 
possible. By providing orphan share 
contribution for these costs, I believe 
that we will not only significantly re
duce the contentious nature of this 
litigation, but our reforms will allow 
these sites to be cleaned up faster. 

Our liability proposal provides that 
deminimis parties, such as small mom 
and pop businesses, will be eliminated 
from the liability net if they were re
sponsible for disposing of less than 1 
percent of the volume of materials at a 
site prior to December 11, 1980, or if 
they disposed less than 200 pounds or 
110 gallons of materials at an NPL site. 
This change will significantly reduce 
the number of parties at these sites 
who are needlessly dragged into the 
quagmire of litigation. Our legislation 
will not only eliminate their liability, 
but it will also provide for an up-front 
determination that they are not sub
ject to this damaging and costly litiga
tion process. 

In addition, this staff discussion 
draft also provides a 10 percent cap on 
the total amount of liability for those 
municipalities whose potential liabil
ity resulted only from generating or 
transporting municipal solid waste or 
sewage sludge. This change, combined 
with the orphan share contribution for 
pre-1980 disposal at multiparty sites, 
will provide significant relief for cities 
and towns caught in the Superfund li
ability net. 

I would be remiss if I did not discuss 
changes that we have proposed to make 
in the remedy selection portion of S. 
1285. In the legislation we introduced in 
September, we proposed eliminating 
the requirements under current law 
that mandate the use of applicable, rel
evant, and appropriate State and Fed
eral environmental cleanup laws. Both 
Senator CHAFEE and I received a sig
nificant number of comments from 
States about this provision. After a 
good deal of reflection, we decided to 
provide that applicable State and Fed
eral cleanup laws can be applied to 
these hazardous waste cleanups. 

There are a number of other issues 
that have been raised about the remedy 
selection portion of this legislation, in
cluding provisions related to ground
water cleanup, that we have not modi
fied at this time. However, I do want to 
note that these issues are under discus
sion, and this draft does not represent 
our final proposal on this section. 

Mr. President, Senator CHAFEE and I 
are here on the floor today to declare 
that Superfund reform is alive and 
well. As Senator CHAFEE has men
tioned, he and I are here today to con
tinue the process towards making sure 

that significant Superfund reform leg
islation will reach the floor this 
Spring. While our colleagues have not 
heard much from us recently, this does 
not mean we have not been working 
hard-we have. This is not to say that 
we still don't have a ways to go-we do. 

I believe that the discussions we have 
been involved in over the last few 
weeks have been fruitful and have been 
conducted in good faith. Our col
leagues, the President, and all parties 
involved in this program have fre
quently stated that they want com
prehensive Superfund reform. Frankly, 
given its inadequacies, we simply can 
not afford to push Superfund reform off 
for another year. If our colleagues, in
cluding those on both sides of the 
aisle-as well as those in the White 
House-can keep the rhetoric down, we 
believe that we can pass a comprehen
sive Superfund reauthorization bill this 
year that will ensure faster, safer and 
cheaper cleanups. 

Mrs. FEINSTEIN addressed the 
Chair. 

The PRESIDING OFFICER. The Sen
ator from California is recognized. 

Mrs. FEINSTEIN. Mr. President, I 
ask unanimous consent that I be able 
to speak as in morning business. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

THE TAIWAN RESOLUTION 
Mrs. FEINSTEIN. Mr. President, I 

want to thank the Senator from Wyo
ming, Senator THOMAS, for his leader
ship on the issue of the resolution 
which was just passed by a vote of 97 to 
0 in this body. I thank him for his co
operative approach to finding a text 
that all parties could agree on. I also 
express my thanks and admiration to 
the Senator from Louisiana, Senator 
JOHNSTON, and the Senator from Geor
gia, Senator NUNN, for their under
standing of this issue and their efforts 
to craft a responsible resolution. 

I would also like to thank Senators 
MURKOWSKI, HELMS, SIMON, and PELL, 
and the distinguished majority leader, 
and their staffs, for working with all of 
us in a cooperative spirit on this reso
lution. 

Mr. President, in the last 2 weeks we 
have watched as China has tested four 
missiles in close proximity to Taiwan, 
and the People's Liberation Army has 
conducted live-arnrnunition military 
exercises in the Taiwan Strait. 

These tests and exercises are, obvi
ously, aimed at showing in a militant 
fashion China's depth of feeling about 
the Taiwan issue and, many believe, to 
influence the Taiwanese election which 
will take place in a 2 short days. 

It is unfortunate, I believe, that 
China has chosen to express its dis
pleasure through the use of military 
threats. It is wrong, and the United 
States is right to deplore it. The 
United States has for over 24 years ad
hered to a One China policy that is 
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based, in part, on the understanding 
that China will not seek to resolve its 
differences with Taiwan through other 
than peaceful means. 

Our One China policy, of course, is 
also based on an understanding that 
Taiwan will not make any efforts to re
solve its differences with China unilat
erally or through any effort or move 
toward independence. 

Clearly, a number of Taiwan's ac
tions over the past several months-in
cluding President Lee Teng-hui's visit 
to the United States, Taiwanese mili
tary exercises concurrent with that 
visit, and an ongoing campaign for a 
seat at the United Nations-have called 
into question whether Taiwan is sin
cere in its statements that it opposes 
independence. 

This resolution, then, sends two mes
sages. It says to the Chinese that their 
use of military threats against Taiwan 
is unacceptable and represents a poten
tial threat to United States interests 
in the western Pacific. President Clin
ton has deployed the USS Independence 
and the USS Nimitz to the region to 
monitor events. China must under
stand that the use of force against Tai
wan would have grave consequences. 

In addition, the resolution says to 
Taiwan that it must avoid provocative 
actions that cast doubt on its commit
ment not to pursue independence and, 
instead, to work for eventual peaceful 
reunification. Taiwan's security is im
portant to the United States, but the 
United States will not sanction actions 
by Taiwan that raise tensions unneces
sarily. 

The One China policy is the essential 
element of the United States-China
Taiwan relationship. This policy has 
been the acknowledged framework that 
has served all three parties well for 
some two decades: The United States 
and China have been able to conduct 
normal relations befitting two great 
powers; China has entered into a period 
of dynamic economic growth; the 
United States and Taiwan have devel
oped extensive economic and cultural 
ties; Taiwan has become the single 
largest investor in China, with over S20 
billion in investments on the mainland; 
and, Taiwan has prospered and moved 
toward a democracy of which its people 
can be rightfully proud. 

With all of these benefits flowing 
from the One China policy, and the fact 
that in a poll a week ago in Taiwan 
only 8 percent of the people favored 
independence and the overwhelming 
majority preferred the status quo, no 
one should take any precipitous action 
which would threaten to undermine the 
One China policy. In the aftermath of 
the Taiwan election, all three parties 
must move to restore balance to this 
relationship by reaffirming the One 
China policy. 

China's concern, as relayed to me 
from its highest leadership, has been 
that Taiwan will not say that it en-

dorses a One China policy and speaks 
with two tongues. 

Mr. President, I would like to intro
duce into the RECORD a directive from 
Premier Lien Chan, the number two of
ficial of the Republic of China. His di
rective was made in writing on March 
5. It was made public by Patrick Tyler, 
the Beijing reporter for the New York 
Times. I called the Taiwan office and 
received a copy of it. It is on two pages. 

The part that I would like to quote is 
as follows: 

I reiterate that the Republic of China gov
ernment is adamant in its pursuit of na
tional reunification and strong opposition to 
Taiwan independence. 

When I called the Chinese Ambas
sador and made clear that this had 
been presented in writing, he made the 
point that it is presented in English 
but that it has appeared nowhere in 
Taiwan in Chinese. 

I ask unanimous consent to have the 
directive printed in the RECORD, if I 
may, at this point in my remarks. 

There being no objection, the mate
rial was ordered to be printed in the 
RECORD, as follows: 
A DIRECTIVE FROM PREMIER LIEN CHAN, THE 

EXECUTIVE YUAN, REPUBLIC OF CHINA, 
MARCH 5, 1996 
It is the responsibility of the government 

of the Republic of China to preserve peace 
and stability in and around the Taiwan 
Straits in order to ensure public welfare and 
the security of the nation. Since July 1995, 
the Chinese communists have conducted sev
eral military exercises. Thanks to the unity 
of our people and proper measures taken by 
our government, the Taiwan, Penghu, 
Kinmen, and Yatsu area has remained stable. 

Early this morning, the mainland authori
ties announced plans to launch missiles in 
waters to the northwest and southwest of 
Taiwan between March 8 and March 15, 1996. 
This action clearly is aimed at influencing 
the ROC's ninth presidential and vice presi
dential election, destroying the peace in the 
Taiwan Straits, and endangering regional 
peace and stability. On behalf of the ROC 
Government, I wish to express the strongest 
protest, and call upon the mainland authori
ties to cancel this provocation. We will hold 
Peking responsible for any unfortunate con
sequences which arise from this action. 

Facing this situation, the Executive Yuan 
has directed the concerned agencies to make 
the following preparation: 

(1) The ROC armed forces have been di
rected by the government to maintain a 
state of alert, and are prepared to meet all 
possible actions of the Peking regime. They 
will continue to monitor military activity 
on the mainland closely provide instant re
ports, and take all necessary measures im
mediately, as the need arises. 

(2) We have already adopted necessary 
measures to ensure the safety of our fisher
men and normal air and sea transportation 
in the vicinity. 

(3) We will continue to maintain law and 
order, stabilize the financial sector, and 
maintain normal economic activities. 

(4) The ROC's ninth presidential and vice 
presidential election, a historic event to be 
held on March 23rd, shall be carried out as 
planned. 

I reiterate that the ROC Government is ad
amant in its pursuit of national reunifica-

tion and strong opposition to Taiwan inde
pendence. This election is being carried out 
in accordance with the Constitution of the 
Republic of China, and is in line with the 
will of the ROC people, and with world 
trends. 

The outcome of this election will not af
fect our position on cross-Straits relations; 
nor will it alter our government's steadfast 
pursuit of national reunification. 

It has also been, and still is, the long
standing policy of the ROC Government to 
strengthen cross-Straits exchange and nego
tiation while promoting positive interaction. 
The difference in political systems and ways 
of life across the Taiwan Straits is the main 
obstacle to reunification. However, this is 
not an issue that can be resolved by military 
means. An atmosphere that is conducive to 
reunification can be created only by relying 
on patience, promoting understanding 
through step-by-step exchange, dissolving 
hostility, and pursuing a way of life that is 
most beneficial to the Chinese on both sides 
of the Straits. Popular will has indicated 
time and again that it is the common aspira
tion of the people on both sides to see the 
end of cross-Straits enmity and promote mu
tual benefits and prosperity on the basis of 
peace. 

The government of the Republic of China 
has already decided that, in the future, it 
will foster consensus on a concrete and fea
sible proposal that will make a historic con
tribution to the development of cross-Straits 
peace and to the security and prosperity of 
the Asia-Pacific region. The mainland au
thorities should not unilaterally distort our 
position and repeatedly take actions that 
damage the bonds between the people on ei
ther side of the Taiwan Straits. This only 
hampers cross-Straits exchanges and 
progress toward reunification. 

I hope that the entire body of ROC citizens 
will remain calm and rational during this pe
riod, and continue to trust and support their 
government. The government will take ap
propriate and effective measures, and handle 
the situation with caution and in a manner 
that ensures full protection to the welfare of 
the people. 

Mrs. FEINSTEIN. Mr. President, I 
think it is very important that this di
rective, which clearly states that it is 
the policy of the Taiwanese Govern
ment to pursue national reunification 
and strongly oppose independence, be 
known by the world. 

Now there will be a window of oppor
tunity following Saturday's election 
for resumption of the Cross-Straits Ini
tiative that was derailed last summer 
after Lee Teng-hui's visit. This dia
logue, conducted by China's Associa
tion for Relations Across the Taiwan 
Straits and Taiwan's Straits Exchange 
Foundation, offers a unique oppor
tunity to begin to meet and discuss the 
major issues concerning reunification. 

China has for some time offered Tai
wan direct air service. As you know, 
today the plane leaves Taiwan, it ap
pears to land at Macao, it changes its 
flight number, and it goes on to China. 
This is not necessary. China is pre
pared to once again offer, as its Vice 
Foreign Minister told 10 U.S. Senators 
who were present at a meeting last 
week, direct sea service and direct 
postal service. 

I ardently urge both parties to sit 
down at the table and begin to discuss 
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issues around which there is a common 
interest. One has to be a One China pol
icy. The second has to be peaceful re
unification. The third has to be steps 
taken to achieve both of the foregoing. 

I think the peace, security, and sta
bility of Asia, and perhaps the world, 
are at stake in these discussions. 

I earnestly and sincerely implore the 
parties, both the People 's Republic of 
China and the Republic of China, to sit 
down at the table, to end these mili
tary exercises, and to resolve a peace
ful reunification for the future. 

I thank the Chair for your indul
gence. 

Mr. COATS addressed the Chair. 
The PRESIDING OFFICER. The Sen

a tor from Indiana. 

THE NOMINATION OF CMDR. 
ROBERT STUMPF 

Mr. COATS. Mr. President, I would 
like to address the issue concerning the 
procedures used by the Senate Armed 
Services Committee in evaluating 
nominations and, in particular, the 
nomination of Cmdr. Robert E. Stumpf. 

The Senate Armed Services Commit
tee has received considerable public 
criticism since the Secretary of the 
Navy removed Commander Stumpf 
from the promotion list. 

The committee, and some of its 
members, have been the subject of nu
merous articles in the media relating 
to both substantive and procedural 
issues concerning this matter. Much of 
the material that has appeared in the 
media reports has been inaccurate and 
incomplete. Some of the material has 
been written by Commander Stumpf's 
lawyer. Others quote either Com
mander Stumpf, his attorney, or both. 

To this point, members of the Armed 
Services Committee have not re
sponded publicly on the substance of 
the information provided to the com
mittee by the Navy, nor on the delib
erations conducted within the execu
tive session. This is in accordance with 
established committee rules and proce
dures, including procedures designed to 
protect the privacy and reputation of 
nominees, with appropriate regard for 
the rights of Commander Stumpf. 

Last Thursday, Senator THURMOND, 
as the chairman of the Armed Services 
Committee, on behalf of the commit
tee, placed a statement in the RECORD 
which began by reciting the chronology 
of events concerning the nomination of 
Commander Stumpf. I do not think 
there is any doubt or debate about the 
sequence of events. But I want to re
view those events for the RECORD. 

On March 11, 1994, the President sub
mitted various nominations for pro
motion in the Navy to the grade of cap
tain (0-6), including a list containing 
the nomination of Commander Stumpf. 
On the same date, the Assistant Sec
retary of Defense, in the letter required 
by the committee on all Navy and Ma-

rine Corps nominees, advised the com
mittee that none of the officers had 
been identified as potentially impli
cated on matters related to Tailhook. 
After careful review, the list was re
ported favorably to the Senate on May 
19, 1994, and all nominations on the list 
were confirmed by the Senate on May 
24, 1994. 

Subsequent to the Senate's confirma
tion of this promotion list, but prior to 
the appointment by the President of 
Commander Stumpf to the grade of 
captain, the committee was advised by 
the Department of Defense that the 
March 11, 1994, letter had been in error 
because the Navy had failed to inform 
the Office of the Secretary of Defense 
that Commander Stumpf had been 
identified as potentially implicated in 
Tailhook. 

As a result, on June 30, 1994, the 
Armed Services Committee requested 
that the Navy withhold action on the 
promotion of Commander Stumpf until 
the committee had an opportunity to 
review the information that had not 
been made available to the Senate dur
ing its confirmation proceedings. It 
was entirely appropriate that the com
mittee request the withholding of Com
mander Stumpf's promotion once it 
had been notified of the Navy's failure 
to report the potential implication of 
Commander Stumpf in Tailhook-relat
ed activities. 

It is also worth noting that the 
Armed Services Committee has no ca
pacity to investigate nominations on 
its own. The committee must rely sole
ly on the information provided by the 
Department of Defense, which, in this 
case, was incomplete. 

On April 4, 1995, the Navy provided 
the committee with the report of inves
tigation and related information con
cerning Commander Stumpf. And I 
would note this is not all the informa
tion related to Commander Stumpf for 
his case. The committee is still receiv
ing documents relating to that particu
lar case. And subsequently, the Navy 
provided additional information in re
sponse to requests from the committee. 
And those requests are ongoing. 

On October 25, 1995, the committee 
met in closed session, consistent with 
its longstanding practice, to consider a 
number of nominations and to further 
consider the matter involving Com
mander Stumpf. After due consider
ation, the committee directed the 
chairman and ranking member to ad
vise the Secretary of the Navy that, 
and I quote: 

Had the information regarding Commander 
Stumprs activities surrounding Tailhook 91 
been available to the committee, as required, 
at the t ime of the nomination, the commit
tee would not have recommended that the 
Senate confirm his nomination to the grade 
of captain. 

The committee also directed that the 
letter advise the Secretary that, and 
again I quote from the letter: 

The committee recognizes that, in light of 
the Senate having earlier given its advice 
and consent to Commander Stumpf's nomi
nation, the decision to promote him rests 
solely with the executive branch. 

A draft letter was prepared, reviewed 
by the Senate legal counsel, made 
available for review by all members of 
the committee, and was transmitted to 
the Secretary on November 13, 1995. On 
December 22, 1995, the Secretary of the 
Navy removed Commander Stumpf's 
name from the promotion list. 

The committee met next on March 
12, 1996, to review the committee's pro
cedures for considering Navy and Ma
rine Corps nominations in the after
math of Tailhook. At that meeting, the 
committee again reviewed the proceed
ings concerning Commander Stumpf. 

I do not think many people outside 
the committee fully understand the 
committee's procedures in handling 
controversial nominations. Just to 
make it clear, when the committee is 
notified by the Department of Defense 
that there is potentially adverse infor
mation concerning a nominee, that 
nomination moves to a separate, more 
deliberate track than those nomina
tions about which there is no adverse 
information. The committee staff is re
quired to research the information pro
vided by the Department of Defense 
and to brief the members in an execu
tive or closed session. Attendance at 
these executive sessions is limited to 
Members of the Senate and committee 
counsel. These restrictions are de
signed to minimize the number of peo
ple who may learn of information 
which may be very personal, some
times inflammatory, and may involve 
allegations which have been found to 
not be substantiated. 

Following a procedure developed late 
in the 103d Congress, the chairman and 
ranking member of the Personnel Sub
committee are charged with reviewing 
those cases prior to an executive ses
sion. In the case of Commander 
Stumpf, the committee followed those 
procedures precisely. 

The committee met in executive ses
sion on October 25, 1995, to discuss a se
ries of nominations, as I indicated. 
Seven Tailhook-related nominations 
were considered that day. For the 
record, those members present voted to 
favorably recommend two of the seven 
and to return five of the nominations 
to the executive branch at the end of 
the first session. The one remaining 
Tailhook-related individual discussed 
during that meeting was Commander 
Stumpf. 

On December 22, 1995, as I earlier in
dicated, Secretary Dalton removed 
Commander Stumpf from the pro
motion list. Following that action by 
the Secretary of the Navy, a number of 
public articles, some written by Com
mander Stumpf's defense team, ques
tioned the committee's integrity, its 
processes and its judgment. These alle
gations have been characterized by 
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misinformation, distortions of the 
record, and misstatement of the facts. 

Numerous articles and sources have 
questioned the committee's procedures 
related to Tailhook nominations, alleg
ing that the prospect of confirmation 
of service members nominated for pro
motion but involved in Tailhook are 
"slim." 

The records of the committee show 
that the committee has received 23 
nominations of service members poten
tially implicated in Tailhook. Only 
eight of those have been rejected by 
the committee. To put this in perspec
tive, the committee has confirmed 
43,270 Navy and Marine Corps officers 
since 1992. 

A published article says that "one 
member of the committee now main
tains that there were reasons other 
than Tailgate for rejecting Commander 
Stumpf." There have been other allega
tions that the committee had informa
tion other than that provided by the 
Navy. An article in the March 1996 edi
tion of the Armed Forces Journal says 
that Commander Stumpf and Mr. 
Gittins, Commander Stumprs attor
ney, believe there were anonymous 
phone calls to the committee. These al
legations imply that the committee 
based its conclusions concerning Com
mander Stumpf on information which 
was unknown to Commander Stumpf 
and the Navy. 

While it is true that on occasion the 
committee does receive information 
from outside sources, since the com
mittee does not have the capacity to 
independently investigate, committee 
procedures are to refer such informa
tion to the Department of Defense. In 
Commander Stumprs case, there was 
no outside information provided to the 
committee. The committee did not 
consider any material other than that 
provided by the Navy when it deter
mined that, as the November 13, 1995 
letter to Secretary Dalton states, "Had 
the information regarding Commander 
Stumpf's activities surrounding 
Tailhook '91 been available to the com
mittee as required at the time of the 
nomination, the committee would not 
have recommended that the Senate 
confirm his nomination to the grade of 
captain.'' 

Mr. President, unfortunately, mis
representations and misstatement of 
the facts related to the committee de
liberations on this matter have put the 
Armed Services Committee at a severe 
disadvantage. Our policy has been to 
protect the confidentiality of the 
nominee, and we are limited in our 
ability to respond. 

Certainly in this case, the nominee, 
Commander Stumpf, does not share our 
concern. In fact, a Wall Street Journal 
article dated March 12, 1996, stated 
that Commander Stumpf and his attor
neys have indicated that the commit
tee should feel free to tell the entire 
world whatever it is that Senators 

think they know about him. It is note
worthy, Mr. President, that Com
mander Stumpf, in a letter to the 
chairman of the Armed Services Com
mittee dated March 13, 1996, requested 
that he be permitted to testify before 
the committee but in a closed hearing, 
not open to the public or the media. 

Mr. President, I believe it is impor
tant that our Senate colleagues be ad
vised that the committee, in reviewing 
nominations for promotion, carefully 
examines each individual case and, 
among other criteria, believes the 
standard set forth in title X of the 
United States Code pertaining to the 
responsibilities of a commander enti
tled "Requirement for exemplary con
duct" are applicable, and I quote from 
title X: 

All commanding officers and others in au
thority in the naval service are required to 
show in themselves a good example of virtue, 
honor, patriotism, and subordination; to be 
vigilant in inspecting the conduct of all per
sons who are placed under their command; to 
guard against and suppress all dissolute and 
immoral practices, and to correct, according 
to the laws and regulations of the Navy, all 
persons who are guilty of them; and to take 
all necessary and proper measures, under the 
laws, regulations, and customs of the naval 
service to promote and safeguard the morale, 
the physical well-being, and the general wel
fare of the officers and enlisted persons 
under their command or charge. 

This standard, Mr. President, is re
peated verbatim in article 1131 of the 
U.S. Navy Regulations issued in 1990. 
There are similar provisions in title X 
which pertain to the other services, as 
well as other provisions relating to 
members of the armed ·services. 

The committee does not take lightly 
these statutory and regulatory stand
ards. Nor do they take lightly their 
constitutional responsibilities to pro
vide their advice and consent on mili
tary nominations. 

A number of articles that have been 
written have referred to Senator 
NUNN's involvement in the committee's 
deliberations and decisions. While Sen
ator NUNN has exercised his due dili
gence in this case, as he does with 
every other matter before the Senate 
Armed Services Committee, I would 
like to state for the record that as 
chairman of the Subcommittee on Per
sonnel of the Senate Armed Services 
Committee, I take responsibility for 
the procedures used by the subcommit
tee staff to review military nomina
tions and I fully stand by those proce
dures used by the staff in carefully re
viewing the nominations presented to 
the committee by the executive 
branch, including the procedures used 
to evaluate the nomination of Com
mander Stumpf. 

I have reviewed that material in 
depth. I have personally and carefully 
evaluated the file on Commander 
Stumpf. I have discussed the matter at 
length with the staff and I have con
cluded that, based exclusively-exclu-

sively on the facts presented to the 
committee by the Department of De
fense with due regard for the statutory 
and regulatory standards governing the 
conduct of military commanders and 
officers, as well as long-established 
military precedents, that I could not 
recommend approval of Commander 
Stumpf's nomination to the commit
tee. 

Each member of the committee is, of 
course, free to accept or reject any rec
ommendation, and I certainly respect 
those who have come to a different 
conclusion in this matter. Each mem
ber is free to separately evaluate all of 
the material available to the commit
tee on this nomination or any nomina
tion. Each member is, of course, free to 
debate the case for or against either 
Commander Stumpf's nomination or 
any other nomination. In the final 
analysis, of course, each member is free 
to vote yea or nay on any particular 
case. 

I am disappointed that so many in 
the media followed the well-inten
tioned but misinformed lead of those 
who do not know the facts of the case 
and the committee's deliberations. The 
Armed Services Committee is an im
portant part of the institution of the 
Senate. Everyone in this body is hurt 
when the Senate Armed Services Com
mittee is vilified and members cannot 
respond because of loyalty to rules and 
procedures put in place to protect the 
confidentiality of the matters before it 
and the nominees before its consider
ation. 

Mr. President, I look forward to a 
time when respect for the privacy of an 
individual and respect for such a great 
institution as the U.S. Navy is not 
overridden by the desire of a journalist 
or an attorney or any others to take 
advantage of a situation to forward 
their own agenda. 

The Secretary of the Navy has re
moved Commander Stumpf from the 
promotion list. The committee no 
longer has any nomination before it 
pertaining to Commander Stumpf. The 
committee has no legal authority to 
take any further action concerning the 
promotion of Commander Stumpf at 
this time. 

As in every case in which a military 
nominee has been removed from a pro
motion list, the only process by which 
Commander Stumpf can be renomi
nated for promotion is to be selected 
by another promotion board and be 
nominated by the President again, or, 
alternately, directly nominated by the 
President under his authority, granted 
by article 2 of the Constitution. 

As I have stated before, the decision 
of the committee after due deliberation 
was that, had the information regard
ing Commander Stumpf's activities 
surrounding Tailhook '91 been avail
able to the committee as required at 
the time of the nomination, the com
mittee would not have recommended 
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that the Senate confirm his nomina
tion to the grade of captain. That was 
the committee's determination then. 
That is the committee's determination 
now. Nothing that has transpired since 
has altered the committee's decision. 

I yield the floor. 
The PRESIDING OFFICER. The Sen

a tor from Georgia is recognized. 
Mr. NUNN. Mr. President, I am 

pleased to join with the leaders of the 
Subcommittee on Personnel of the 
Armed Services Committee, Senator 
COATS and Senator BYRD, in addressing 
the review of the military nominations 
in the aftermath of Tailhook, including 
the nomination of Commander Robert 
Stumpf, U.S. Navy. Senator COATS has 
addressed this matter with extreme ac
curacy in an absolutely factual presen
tation, for which I applaud him, in 
making that presentation. 

The review of military nominations, 
particularly those involving adverse 
information, is a responsibility taken 
very seriously by the members of the 
Armed Services Committee, as the 
Chair well knows, being a member of 
that committee. This is a responsibil
ity that the Constitution assigns to the 
Senate and the Senate has assigned to 
the Committee on Armed Services, as 
its, in effect, agent, to make rec
ommendations to the full Senate. 
Within the committee, the responsibil
ity of making recommendation on 
military nominations rests with the 
leadership of the Subcommittee on 
Personnel. 

Senator COATS and Senator BYRD, as 
chairman and ranking member of the 
Subcommittee on Personnel, have ful
filled this responsibility with skill, dig
nity, and absolute fairness. They have 
provided the committee with serious, 
sober, and balanced recommendations 
on military nominations. 

vv.hen the committee considered the 
promotion of Commander Stumpf on 
October 25, 1995, I listened, as other 
members did, with care to the presen
tation made by Senator COATS on be
half of himself and Senator BYRD. I 
found his assessment to be persuasive 
and I voted in favor of the rec
ommendation of Senator COATS and 
Senator BYRD, that Commander 
Stumpf not be promoted. 

The subject of Commander Stumpf's 
promotion has been the subject of some 
attention in the Department of the 
Navy, among those who follow Naval 
aviation, and in the news media. I am 
pleased to join Senator COATS, Senator 
BYRD, and others, in placing this mat
ter in the proper perspective. 

On March 13, 1996, the Armed Serv
ices Committee issued a statement 
concerning the committee's consider
ation of the promotion of Commander 
Stumpf, U.S. Navy. 

I ask unanimous consent that state
ment be printed in the RECORD at this 
point. 

There being no objection, the state
ment was ordered to be printed in the 
RECORD, as follows: 

On March 11, 1994, the President submitted 
various nominations for promotion in the 
Navy to the grade of Captain (0-6), including 
a list containing the nomination of Com
mander Stumpf. On the same date, the As
sistant Secretary of Defense, in the letter re
quired by the committee on all Navy and 
Marines Corps nominees, advised the com
mittee that none of the officers had been 
identified as potentially implicated on mat
ters related to Tailhook. The list was re
ported favorably to the Senate on May 19, 
1994, and all nominations on the list were 
confirmed by the Senate on May 24, 1994. 

Subsequent to the Senate's confirmation of 
the list, but prior to the appointment by the 
President of Commander Stumpf to the 
grade of Captain, the committee was advised 
by the Department of Defense that the 
March 11, 1994 letter had been in error be
cause the Navy had failed to inform the Of
fice of the Secretary of Defense that Com
mander Stumpf had been identified as poten
tially implicated in Tailhook. On June 30, 
1994, the committee requested that the Navy 
withhold action on the promotion until the 
committee had an opportunity to review the 
information that had not been made avail
able to the Senate during the confirmation 
proceedings. 

On April 4, 1995, the Navy provided the 
Committee with the report of the investiga
tion and related information concerning 
Commander Stumpf, and subsequently pro
vided additional information in response to 
requests from the committee. On October 25, 
1995, the committee met in closed session
consistent with longstanding practice-to 
consider a number of nominations and to 
consider the matter involving Commander 
Stumpf. The committee directed the Chair
man and Ranking Member to advise the Sec
retary of the Navy that "had the informa
tion regarding Commander Stumpf's activi
ties surrounding Tailhook '91 been available 
to the committee, as required, at the time of 
the nomination, the committee would not 
have recommended that the Senate confirm 
his nomination to the grade of Captain." The 
committee also directed that the letter ad
vise the Secretary that: "The committee rec
ognizes that, in light of the Senate having 
earlier given its advice and consent to Com
mander Stumpf's nomination, the decision to 
promote him rests solely with the Executive 
Branch." A draft letter was prepared, made 
available for review by all members of the 
committee, and was transmitted to the Sec
retary on November 13, 1995. On December 22, 
1995, the Secretary of the Navy removed 
Commander Stumpf's name from the pro
motion list. 

The committee met on March 12, 1996, to 
review the committee's procedures for con
sidering Navy and Marine Corps nominations 
in the aftermath of Tailhook. At that meet
ing, the committee reviewed the proceedings 
concerning Commander Stumpf. 

The committee, in considering the pro
motion of Commander Stumpf, acted in good 
faith and in accordance with established 
rules and procedures, including procedures 
designed to protect the privacy and reputa
tion of nominees, with appropriate regard for 
the rights of Commander Stumpf. The Chief 
of Naval Operations has testified that he be
lieves such confidentiality should be main
tained. The committee made its November 
13, 1995 recommendation based upon informa
tion that was made available by the Navy. 

At the present time, no nomination con
cerning Commander Stumpf is pending be
fore the committee, and the Secretary of the 
Navy has removed his name from the pro-

motion list. The committee has been advised 
by the Navy's General Counsel that this ad
ministrative action taken by the Secretary 
of the Navy is final and that the Secretary 
cannot act unilaterally to promote Com
mander Stumpf. 

The committee notes that much of the ma
terial that has appeared in the media about 
the substantive and procedural issues con
cerning this matter, is inaccurate and in
complete. 

As with any nominee whose name has been 
removed from a promotion list, Commander 
Stumpf remains eligible for further nomina
tion by the President. If he is nominated 
again for promotion to Captain, the commit
tee will give the nomination the same care
ful consideration it would give any nominee. 

Mr. NUNN. Mr. President, I believe 
that statement has already been al
luded to by my friend from Indiana. 
Commander Stumpf had a distin
guished military record, including 
decorated combat service. That record 
was considered strongly by the com
mittee in the review of his promotion. 

The Navy also provided the commit
tee with information, subsequent to his 
confirmation by the Senate, which 
raised issues about Commander 
Stumpf's qualifications for promotion 
to a higher grade. 

As with almost any nomination in
volving such information, factual in
formation, reasonable people can dis
agree on whether the information con
sidered by the committee disqualified 
Commander Stumpf for promotion. I 
respect my colleagues, and others, who 
come to a different conclusion than I. 

The significance of the committee's 
statement that has just been printed in 
the RECORD is that both those who sup
port Commander Stumpf's promotion 
and those who do not support his pro
motion have agreed that the Armed 
Services Committee, quoting the com
mittee, "* * * acted in good faith and 
in accordance with established rules 
and procedures, including procedures 
designed to protect the privacy and 
reputation of nominees, with appro
priate regard for the rights of Com
mander Stumpf." That was a unani
mous statement of the Armed Services 
Committee. 

In addition, all the members of the 
committee agreed, "Much of the mate
rial that appeared in the media about 
the substance and procedural issues 
surrounding this matter is inaccurate 
and incomplete." That, too, was a 
unanimous opinion of the Armed Serv
ices Committee, including both those 
who favored the Stumpf nomination 
and those who did not. 

The inaccurate stories, unfortu
nately, continue. The March 15 Wash
ington Times asserts, for example, that 
there was, "* * * an effort to rescind 
the committee's November 1995letter," 
recommending that Commander 
Stumpf not be promoted. That state
ment in the Washington Times is mis
leading. I was there for the whole 
meeting. No such motion was made or 
voted on. No such motion was ever 
made or voted on in the committee. 
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PROCEDURES OF THE SENATE ARMED SERVICES 

COMMITTEE FOR THE CONSIDERATION OF NOMI
NATIONS 

Mr. President, before addressing 
issues that have been raised about the 
Committee's consideration of CDR 
Stumpf, I would like to summarize the 
Committee's procedures for handling 
Navy and Marine Corps nominations in 
the aftermath of Tailhook. 

The Department of Defense provides 
the committee with a letter on all flag 
and general officer nominees in the 
Army, Navy, Air Force, and Marine 
Corps advising the Committee of any 
potentially adverse information since 
the individual's last confirmation. 

In 1992, when the committee learned 
of the serious flaws in the Navy's 
Tailhook investigations, we . estab
lished a similar requirement for Navy 
and Marine Corps nominees of all 
grades-a procedure that was supported 
by all members of the committee. The 
then-chairman and ranking minority 
member of the Manpower Subcommit
tee, Senator GLENN and Senator 
MCCAIN, were instrumental in estab
lishing that process. Had we not done 
so, it is doubtful we could have moved 
any Navy/Marine Corps nominations 
through the Senate in view of the seri
ous concern in the Senate about the in
ability of the Navy to investigate itself 
and identify those who were involved 
in misconduct or leadership defi
ciencies. 

In August 1993, the Department of 
Defense proposed that the Tailhook 
procedure be modified in view of the 
completion of the additional investiga
tions, and the Committee concurred. 
Under the modified procedure, DOD no
tifies the Committee as to whether any 
nominee was identified as potentially 
implicated by the Department of De
fense Inspector General or by the De
partment of the Navy. With respect to 
any individual so identified, DOD ad
vises us of the status of any adminis
trative or disciplinary action. In April 
1995, Senator Thurmond, as Chairman, 
specifically rejected a request from the 
Department of the Navy to change 
these procedures, noting that decision 
would have to be made by the Cornrni t
tee. 

It is the longstanding policy of the 
committee-under both Republican and 
Democratic chairmen-that when we 
consider adverse information about a 
nominee-whether related to Tailhook 
or any other matter-we do so in closed 
session. Senate Rule 26.5(b)(3) author
izes a closed hearing when the matters 
to be discussed ''will tend to charge an 
individual with crime or misconduct, 
to disgrace or injure the professional 
standing of an individual , or otherwise 
to expose an individual to public con
tempt or obloquy, or will represent a 
clearly unwarranted invasion of the 
privacy of an individual. " 

The committee's practice of conduct
ing nomination proceedings involving 

adverse information in closed session is 
based upon concern for the interests of 
the military officers whose nomina
tions are pending before the commit
tee. In the overwhelming majority of 
cases, the adverse information provided 
to the committee involves minor in
fractions which have been addressed in
ternally by DOD and which the com
mittee determines to be not disqualify
ing. 

In view of the fact that adverse infor
mation about an officer considered by 
the committee is determined to be not 
disqualifying in most cases, few if any 
officers would want this information to 
be considered in a public session. In the 
relatively few cases where the Commit
tee does not take favorable action, nei
ther the Service nor the officer nor
mally seeks to publicize the adverse in
formation . When the committee pub
licly discusses the basis for rejecting a 
nomination, it normally is in the con
text of a report on systemic problems. 

CONSIDERATION OF THE PROMOTION OF CDR 
STUMPF 

The committee's traditional proce
dures for reviewing nominations in 
closed session, as well as the proce
dures for considering Navy and Marine 
Corps nominations in the aftermath of 
Tailhook, were in place when the com
mittee considered the promotion of 
Commander Stumpf. As I noted earlier, 
the members of the committee who 
supported his promotion as well as 
those who opposed the promotion have 
agreed the committee followed the ap
propriate procedures in addressing this 
matter, and the letter so indicates. 
That opinion, apparently, is not shared 
by Commander Stumpf's attorney, Mr. 
Charles Gittins. 

Although the committee took no 
steps to publicize its October 25, 1995 
decision to recommend that Com
mander Stumpf not be promoted, nor 
did the committee release any of the 
information that led the committee to 
recommend against his promotion, 
Commander Stumpf's attorney has 
made repeated public comments about 
the committee's consideration of Com
mander Stumpf's promotion. 

In the December 19, 1995, Washington 
Times, Commander Stumpf's attorney, 
Mr. Gittins, was quoted as accusing the 
committee of operating on the basis of 
" rumor and innuendo." 

A CBS Evening News interview on 
January 8, 1996, quoted Commander 
Stumpf's attorney as stating his client 
was removed from the promotion list 
as a result of "blackmail." 

In the January 31, 1996, Washington 
Times, Commander Stumpf's attorney 
was quoted as stating that the decision 
was a result of " political pressure and 
threats to Navy programs. " 

In a February 2 op-ed piece in the 
Washington Times entitled " Get the 
Senate Out of the Navy," Commander 
Stumpf's attorney asserted that his cli
ent was not promoted as a result of 

" political pressure" and that the 
Armed Services Committee was acting 
" for political advantage. " 

He concluded: " Senator McCarthy 
may be gone , but McCarthyism lives on 
in the Senat e. " 

These statements have spawned a 
host of editorials, columns and letters 
which have painted a picture of this 
matter which, as noted in the state
ment issued by the committee on 
March 13-with unanimous committee 
approval-"is inaccurate and incom
plete. " 

For the last 3 months, Commander 
Stumpf's counsel and advocates have 
argued his case in the public arena, cit
ing only those portions of the material 
favorable to his cause. Material that 
would have given a complete picture of 
the basis for the committee 's rec
ommendation has not been released, 
was not released by Commander 
Stumpf, was not released by his attor
ney, and has not been released by the 
committee, because the committee has 
been restrained by a self-imposed gag 
order. Why have we not responded? Be
cause we play by the rules, and we do 
not release materials from our nomina
tion files without a vote by the com
mittee. 

It is interesting to note that those of 
us who have been under attack-and I 
appreciate very much the statement of 
the Senator from Indiana-those who 
have been under attack have not 
leaked anything in self-defense or in 
any other way. Nothing has been 
leaked on the committee's side of the 
issue. So it is an interesting kind of 
committee restraint here. 

Indeed, the committee has shown re
markable restraint. As Members of the 
Senate know, I believe we should con
duct most-not all-most nomination 
proceedings involving adverse informa
tion in a closed session. I discussed this 
matter at length in a speech I delivered 
on this floor on October 16, 1991, in the 
aftermath of the proceedings on the 
nomination of Justice Clarence Thom
as, which was in the Judiciary Com
mittee, not our committee. 

I also believe, however, that when a 
nominee chooses to place his or her 
version of the facts in the public arena 
and challenges the motives and the 
good faith of the committee-indeed, 
statements like McCarthyism, and so 
forth-the committee must find an ap
propriate way to respond. 

Although the committee provided a 
general response on March 13, the com
mittee decided at that time to notre
lease specific information about Com
mander Stumpf. There is no nomina
tion now pending before the commit
tee. The committee deferred to the 
views of the Chief of Naval Operations, 
Admiral Boorda, who testified in a pub
lic hearing on March 12 when I asked 
him a question, that they did not favor 
public dissemination of nomination in
formation in this case. That is the view 
of the Chief of Naval Operations. 
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While I do not concur in that view 

because of the unique circumstances of 
this matter being handled, in effect , in 
a public relations matter in the public 
arena, since it results in a one-sided 
public presentation of information, I 
understand and respect those who be
lieve we should not release any infor
mation when this matter is no longer 
pending before the committee. I de
ferred to that view in committee , be
cause it was, obviously, the view of the 
majority. 

The committee has agreed, however, 
that it is appropriate for Senators to 
identify the areas in which the state
ments in the media are inaccurate and 
incomplete. 

CONSIDERATION OF COMMANDER STUMPF' S 
NOMINATION IN CLOSED SESSION 

Commander Stumpf's attorney, in 
the December 19, 1995, Washington 
Times, is quoted as criticizing action 
of the Armed Services Committee be
cause the committee has " operated be
hind closed doors" when considering 
his client's case. 

As I noted earlier, the committee 
considers adverse information in closed 
session. We do that all the time. That 
is our normal operating procedure, and 
that is done in order to protect the rep
utation of nominees, a process that is 
strongly supported by the U.S. mili
tary. As far as I know, all branches of 
the military support that procedure, as 
well as the civilian leadership of the 
Department of Defense. 

Prior to the committee's October 25, 
1995, decision to recommend Com
mander Stumpf not be promoted, tP,e 
committee received no letter from his 
attorney requesting that we proceed on 
this nomination in open session. We re
ceived no such letter, no such informa
tion, no such request, according to all 
the information I have received, check
ing with both majority staff and mi
nority staff. 

Commander Stumpf's attorney ap
parently made a tactical decision not 
to request an appearance or an open 
session. Having made that decision, 
how can he now fault the committee 
for reviewing the promotion in closed 
session in accordance with longstand
ing committee procedure, which we do 
on all nominations that have adverse 
information of a personal nature. 

It is not clear Commander Stumprs 
attorney wants this matter to be con
sidered in public. The March 12 Wall 
Street Journal reported, " Commander 
Stumpf and his attorney say that the 
committee should feel free to tell the 
whole world whatever it is the Sen
ators think they know about him." 

That was a story for public consump
tion. That was a PR story. Yet, on 
March 13, 1996, as the committee was 
completing our review of Tailhook 
matters, the committee received a let
ter from Commander Stumpf faxed 
from his attorney's law firm, I am told, 
in which he asked to meet with the 
committee " in closed session. " 

Mr. President, I ask unanimous con
sent that the letter from Commander 
Stumpf, as well as Chairman THUR
MOND's response , be printed in the 
RECORD at the conclusion of my re
marks. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(See Exhibit 1. ) 
Mr. NUNN. Mr. President, I note that 

the letter I just referred to from Com
mander Stumpf faxed to us on March 
13, 1996, was dated February 13, even 
though it was faxed to us on March 13. 
I have to assume that was a typo
graphical error, unless there is another 
explanation. I am informed by the ma
jority staff that the committee did not 
receive such a request until March 13 
and certainly did not receive that prior 
to our review of Commander Stumprs 
promotion in 1995. 

Mr. President, just in case anyone 
does not understand what it means to 
hold a closed session, let me make it 
clear. It is a proceeding in which the 
public is excluded. The press is ex
cluded. Virtually all staff are excluded. 
The hearing record is not published. 
Under the Senate rules, Senators are 
specifically prohibited from disclosing 
information received in a closed ses
sion. When we hold a closed session, 
the committee is not free to tell the 
whole world what transpired before the 
committee. 

In light of Admiral Boorda's request 
that the information regarding Com
mander Stumpf not be released to the 
public, and in view of Commander 
Stumprs request to proceed in closed 
session, the committee decided during 
its deliberations last week to not re
lease materials from the nomination 
files. While I personally believe the 
materials should have been released in 
light of the decision by Commander 
Stumpf's attorney to selectively re
lease information to the public, I re
spected the views of others-and still 
do-who felt the material should not be 
released at that time. 

Having decided on March 13 not tore
lease the material in deference to the 
Navy and Commander Stumprs privacy 
interests, the committee now finds 
itself subjected to yet another mislead
ing story as a result of a statement in 
the press attributed to Commander 
Stumpf's attorney. 

A March 19, 1996, AP wire story 
states that he "has no objection" if the 
committee releases its material on 
Commander Stumpf. According to the 
story, Commander Stumprs attorney 
said, " I've told them they can release 
anything they want.'' 

Mr. President, I have received no 
such communication from Commander 
Stumpf's attorney. I have been in
formed again by majority staff that 
Senator THURMOND, the chairman of 
the committee, has received no such 
communication. I assume Senator 
COATS and Senator BYRD have received 

no such communication, and they are 
indicating that is accurate. 

I have no idea with whom the attor
ney, Mr. Gittins, is communicating, 
but it is not the Senate Armed Services 
Committee. Mr. President, if these 
press accounts accurately quote Com
mander Stumprs lawyer-and I always 
allow that the press reports could be 
inaccurate-it would appear that the 
rules of the Senate and the committee 
designed to protect the privacy of 
nominees are being manipulated to 
imply a willingness to support and re
lease information when, in fact , no 
such willingness has been commu
nicated to the committee nor, as far as 
I know, to the Navy. I do not know 
what has been communicated to the 
Navy, but I certainly have not had any 
indication that Commander Stumprs 
attorney has said to the Navy, "Please 
release the information," or, " You 
have our permission to release all the 
information. " 

First, counsel is quoted as criticizing 
the committee for having closed ses
sions; then the press reports that the 
officer whose privacy is being pro
tected by the committee wants every
thing made public. Then the Chief of 
Naval Operations, who supports the 
promotion and said so in the commit
tee, says the material should not be 
made public. Subsequently, the officer 
requests a closed session. After the 
committee issues a statement reaffirm
ing its commitment to the officer's pri
vacy interests, his counsel is quoted as 
saying he told the committee again, 
"They can release anything they 
want," even though no such commu
nication had been received by the com
mittee. 

If Commander Stumprs attorney 
wants all the information related to 
his client released to the press, he 
should clearly communicate his views 
to the committee and the Navy. I sug
gest a letter would be the normal way 
to communicate. The Navy has full au
thority to release all documents relat
ed to Commander Stumpf, including 
the investigation into matters relating 
to Tailhook, the recommendations of 
the chain of command, and the final 
action taken on that investigation by 
the Navy. All of that can be released, 
and then the Senate can decide wheth
er the committee was correct or not. 
The news media can then make their 
judgment accordingly. 

PROCEDURAL CONSIDERATIONS 

In the December 19, 1995, Washington 
Times, Commander Stumprs attorney 
is quoted as stating the committee de
nied his client the opportunity " to face 
his accusers, cross-examine them and 
t est the so-called evidence that the 
committee had collected." 

The March 1996 Armed Forces Jour
nal International reported that 
" Stumpf and Gittins asked to speak to 
the Senators on the committee, offered 
to t estify, and attempted to discover 
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what new evidence t he committee had 
uncovered. All requests were refused. " 

Mr. President, I am informed again 
by majority staff that the commit tee 
received no letter from Commander 
Stumpf's counsel, prior to the commit
tee action on October 25, 1995, request
ing his client be allowed to testify be
fore the committee , nor did counsel for 
Commander Stumpf submit a request 
to discover additional information. 

The materials provided by the Navy 
make it clear that CDR Stumpf was 
well aware that the matter of his pro
motion was pending before the Com
mittee. On June 30, 1995, he received 
the statutorily required notice from 
the Navy that his promotion was being 
delayed, and he was specifically noti
fied that his involvement in Tailhook 
was under review by the Armed Serv
ices Committee. 

The majority staff has advised me 
that the committee received one letter 
from CDR Stumpf's counsel, dated Au
gust 2, 1995, prior to completion of our 
review on October 25, 1995. That letter 
provided counsel 's view of CDR 
Stumpf's military record and the pro
ceedings involving his client in the 
aftermath of Tailhook. The only spe
cific request of Chairman THURMOND 
set forth in the letter was to " end the 
delay in the SASC review. " CDR 
Stumpf's attorney noted that he was 
available for discussions, but did not 
make any specific request regarding 
testimony by his client or discovery of 
evidence: 

Should you or your staff have any ques
tions, please do not hesitate to call. Further, 
I would be pleased to review with you or a 
member of your staff the facts as they were 
established at the Court of Inquiry. 

From the Committee's perspective, 
this did not constitute a request that 
his client be permitted to testify at a 
Committee hearing, nor did it con
stitute a request for further informa
tion about the materials under review 
by the Committee. 

CDR Stumpf's counsel apparently 
chose to proceed without submitting a 
specific request for a hearing, without 
submitting a specific request that his 
client be permitted to testify, and 
without submitting a specific request 
for further details about information 
available to the Committee. If discus
sions with individual members or staff 
raised any questions about the Com
mittee's willingness to entertain such 
requests, he had the opportunity to 
provide an unambiguous request in 
writing. He did not do so. Whether his 
tactical decisions at the time were in 
the best interests of his client is not a 
matter for the Committee to judge. 

Each one of those matters, if clearly 
communicated to the Committee, 
would have been given appropriate con
sideration. It is well known that nomi
nation proceedings are not criminal 
trials. They are not formal evidentiary 
proceedings. They are designed to as-

sess the fitness of a nominee for higher 
office. If counsel for a nominee believes 
that the informality of a nomination 
proceeding is inappropriat e in his cli
ent's case , then it is his responsibility 
to bring his concerns to the attention 
of the Committee. If he does not do so , 
it is puzzling for him to now claim that 
his client was denied rights that he did 
not request when the matter was pend
ing before the Committee. 

RELIANCE ON INFORMATION PROVIDED BY THE 
NAVY 

Commander Stumpf's attorney is 
quoted in the December 19, 1995, Wash
ington Times as stating that the com
mittee's decision to recommend that 
he not be promoted was based on 
" rumor and innuendo and anonymous 
phone calls. '' 

As the Senator from Indiana said 
very clearly, that is flat wrong. The 
committee's recommendation was 
based on the records of the fact-finding 
board that reviewed Commander 
Stumpf's activities relating to 
Tailhook-the Navy fact-finding 
board-as well as other documents offi
cially transmitted to the committee by 
the Navy. 

I am informed by the Navy that Com
mander Stumpf had full opportunity at 
the fact-finding board to testify, to 
present evidence, and to cross-examine 
witnesses. 

Mr. President, that)fs the record that 
we have been primarily focusing on. 
The Navy has advised the committee 
that it has provided all of these mate
rials to Commander Stumpf, so he 
knows what these materials are. The 
committee did not rely on rumors. The 
committee did not rely on innuendo. 
The committee certainly did not rely 
on anonymous phone calls. 

An op-ed piece by CDR Stump's at
torney in the February 2, 1996 Washing
ton Times states that the Senate relies 
on " largely false and discredited alle
gations of misconduct collected by the 
Pentagon inspector general . . . to 
make their decisions on Navy pro
motion nominations. " That is an inac
curate and incomplete description of 
the Committee's procedures for review
ing Navy and Marine Corps nomina
tions in the aftermath of Tailhook. 
After the Navy turned the Tailhook 
matter over to the DOD Inspector Gen
eral, the IG conducted an investiga
tion. The results of the investigation 
were returned by the IG to the Navy 
for further proceedings, including ad
ministrative or disciplinary proceed
ings where appropriate. DODI!G mate
rials do not provide the primary source 
of information used by the Committee. 
In virtually all cases, including the 
case of CDR Stumpf, the Committee 
has relied primarily on material from 
the proceedings conducted by the Navy 
after the DOD/IG investigation, as well 
as related documents provided by the 
Navy. 

It is noteworthy, however, that in at 
least one well known, contested nomi-

nation, many Senators placed signifi
cant reliance on information developed 
by the DOD Inspector General, rather 
than in a Navy proceeding. That was 
the nomination of Admiral Kelso to re
tire in grade, in which the military 
judge in a Tailhook court-martial , Cap
tain William T . Vest , Jr., opined that 
Admiral Kelso observed misconduct at 
Tailhook, whereas the DOD Inspector 
General , who reviewed the judge 's opin
ion itt light of the IG's investigations, 
concluded that Admiral Kelso did not 
observe the misconduct. As one who 
fought hard on the Senate floor for 
ADM Kelso 's confirmation, I do not be
lieve that Navy and Marine Corps 
nominees would want the Committee 
to preclude consideration of such mate
rial from the DOD/IG. 

Commander Stumpf's attorney, in a 
February 2, 1996, op-ed article, at
tempted to analogize his client's case 
to that of Adm. Joseph Prueher. Ac
cording to Commander Stumpf's attor
ney in this February 2, 1996, op-ed piece 
in the Washington Times, " Just last 
Friday, the Senate failed to vote to 
confirm Adm. Joseph Prueher as Com
mander, U.S. Pacific Command. The 
reason? A few Senators, bowing to 
feminist pressure, decided to revisit, 
for the third time, Admiral Prueher's 
handling of a sexual harassment case 
while superintendent of the U.S. Naval 
Academy. ' ' 

Mr. President, I am sure that the 
Navy, as well as Admiral Prueher, were 
just as surprised as I was to learn on 
February 2 from Commander Stumpf's 
attorney that Admiral Prueher's con
firmation had not gone through. The 
Senate received Admiral Prueher's 
nomination on Wednesday, January 10; 
the Armed Services Committee re
ported him out of committee on Fri
day, January 26; and the Senate unani
mously confirmed him on Tuesday, 
January 30, 2 days before the op-ed 
piece appeared in the Washington 
Times. The date of the admiral 's con
firmation, January 30, was the first day 
the Senate was in session after the 
nomination was reported out of com
mittee. That is prompt action by any 
standard. 

Moreover, the date of Admiral 
Prueher's confirmation by the Senate, 
January 30, was 2 days before Com
mander Stumpf's attorney wrote in the 
Washington Times that the Senate was 
" bowing to feminist pressure." 

In the same article , Commander 
Stumpf's attorney stated: " The Senate 
now fancies itself as a super selection 
board, reviewing de novo executive 
branch promotion decisions for politi
cal advantage." That opinion has been 
echoed by others, such as the state
ment in the March 1996 Armed Forces 
Journal International that " Cmdr. 
Stumpf is being sacrificed on the altar 
of political correctness. '' 

As I noted earlier in my statement, 
Senator COATS and Senator BYRD, as 
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leaders of the Personnel Subcommit
tee, have the unenviable task of taking 
the lead in reviewing nominations in
volving adverse information. I have 
been chairman of the Manpower Sub
committee. That is the first sub
committee I headed after I became a 
member of the committee. I know how 
hard that job is. It is one of the most 
important jobs, one of the most dif
ficult jobs. I think we owe both Sen
ator COATS and Senator BYRD a great 
deal of gratitude for the work they do. 
They have given the committee a seri
ous, sober recommendation in each 
case based on the merits. 

I do not believe that anyone can seri
ously argue that they or the commit
tee have gained any political advan
tage by taking on this responsibility. If 
there is any political advantage at
tached to it, then someone is going to 
have to explain it to me. After being in 
the Senate for 24 years, I cannot think 
of anything that has less political ad
vantage to it than this tough, hard, but 
absolutely essential job. 

This is not something that the Sen
ate grabbed. This is something that the 
Constitution of the United States gives 
to the Senate, a responsibility. We are 
doing our constitutional duty. If any
one does not think the Senate ought to 
be involved-"get the Senate out of the 
Navy"-then they ought to change the 
Constitution of the United States. This 
is our duty. It is our duty. As long as 
I am on the committee, I, for one, will 
continue to exercise that duty. 

Mr. President, the committee has a 
keen appreciation for the values tha:t 
differentiate military service from ci
vilian society, the requirements of 
good order and discipline in the armed 
forces, and the standards of respon
sibility and accountability applicable 
to military commanders-including 
their responsibility and accountability 
for the morale and welfare of their 
troops. 

The committee also has a clear un
derstanding that a promotion is not a 
reward for past service; it is a judg
ment on the fitness of an officer for 
higher levels of command and respon
sibility. 

Mr. President, it has been the tradi
tional practice of the Committee on 
Armed Services to look primarily to 
the statutes, regulation, and time-hon
ored customs of military service in as
sessing adverse information on a nomi
nee. 

One of those standards is the affirma
tive obligation of commanding officers, 
under section 5947 of title 10, United 
States Code, to demonstrate "a good 
example of virtue,*** to be vigilant in 
inspecting the conduct of all persons 
who are placed under their command; 
to guard against and suppress all disso
lute and immoral practices;*** and to 
take all necessary and proper meas
ures, under the laws, regulations, and 
customs of the naval service, to pro-

mote and safeguard the morale, the 
physical well-being, and general wel
fare of the officers * * * under their 
command or charge." 

Article 0802.1 of the Navy regulations 
makes it clear that commanding offi
cers operate under a higher standard of 
responsibility, and that they are not 
relieved of that responsibility simply 
because they are not present during 
misconduct or a mishap: 

The responsibility of the commanding offi
cer for his or her command is absolute, ex
cept when, and to the extent to which, he or 
she has been relieved therefrom by com
petent authority or as provided in these reg
ulations. The authority of the commanding 
officer is commensurate with his or her re
sponsibility. While the commanding officer 
may, at his or her discretion, and when not 
contrary to regulations, delegate authority 
to subordinates for the execution of details, 
such delegation of authority shall in no way 
relieve the commanding officer of continued 
responsibility for the safety, well-being and 
efficiency of the entire command. 

Article 0802.4 of the Navy Regula
tions places a special responsibility on 
commanding officers with respect to 
their conduct and the conduct of their 
subordinates: 

The commanding officer and his or her sub
ordinates shall exercise leadership through 
personal example, moral responsibility and 
judicious attention to the welfare of persons 
under their control or supervision. Such 
leadership shall be exercised in order to 
achieve a positive, dominant influence on 
the performance of persons in the Depart
ment of the Navy. 

Mr. President, these are not post
Tailhook standards. These are not "po
litically correct" rules of the nineties 
foisted on the Navy by "feminist pres
sure." Those standards were in effect 
at the time of Tailhook and reflect 
bedrock principles of good order and 
discipline. 

The committee also looks to the 
standards in section 654(a) of title 10, 
United States Code, which states: 

(8) Military life is fundamentally different 
from civilian life in that-

(A) the extraordinarily responsibilities of 
the armed forces, the unique conditions of 
military service, and the critical role of unit 
cohesion, require that the military commu
nity, while subject to civilian control, exist 
as a specialized society; and 

(B) the military society is characterized by 
its own laws, rules, customs, and traditions, 
including numerous restrictions on personal 
behavior, that would not be acceptable in ci
vilian society. 

(9) The standards of conduct for members 
of the armed forces regulate a member's life 
for 24 hours each day commencing upon 
entry on active duty and not ending until 
that person is discharged or otherwise sepa
rated from the armed forces. 

(10) Those standards of conduct, including 
the Uniform Code of Military Justice, apply 
to a member of the armed forces at all times 
that the member has a military status, 
whether the member is on base or off base, 
and whether the member is on duty or off 
duty. 

Those findings reflect some of the 
most fundamental, enduring values of 
military service. 

Mr. President, the Armed Services 
Committee has reviewed Navy and Ma
rine Corps nominations in the after
math of Tailhook, including CDR 
Stump's promotion, in the context of 
these well-known military standards. 
In light of these standards, it would 
have been irresponsible for the Com
mittee to ignore adverse information 
related to a nominee's conduct or lead
ership at Tailhook '91, set forth in in
formation provided to the Committee 
by the Department of Defense-par
ticularly in view of the military sig
nificance of that event. 

Tailhook 1991 was designed and pro
moted to showcase the aviation compo
nents of the Department of the Navy. 
The Navy actively encouraged mem
bers to attend to enhance their profes
sional military development. 

The Navy provided significant finan
cial, logistical, and personnel support
including featured presentations by the 
Secretary of the Navy, the Chief of 
Naval Operations, the Assistant Chief 
of Staff (Air Warfare), and numerous 
other Navy and Marine Corps officers 
and civilian officials. Many military 
personnel traveled under government 
orders, which paid for their transpor
tation, food, and lodging. Over 1,700 
were transported at government ex
pense, 

Tailhook 1991 was a showcase event 
where all officers, particularly those in 
command, were under an obligation to 
ensure that their conduct, and that of 
their subordinates would represent the 
very best in the U.S. Navy and U.S. 
Marine Corps. The failure of some to 
demonstrate appropriate standards of 
conduct and leadership is an appro
priate consideration in assessing an of
ficer's fitness for promotion. 

Mr. President, I also reject any sug
gestion that the committee acted out 
of political motivation or as a result of 
outside pressures. 

Mr. President, I personally talked to 
every Secretary of the Navy since 
Tailhook came up and every Chief of 
Naval Operations since Tailhook came 
up. I have cautioned them against 
overreacting. I have cautioned them 
against denial of due process for indi
viduals accused of inappropriate behav
ior. I have cautioned them against un
lawful command influence. I have done 
that personally. I have felt it was my 
responsibility to counsel the Navy not 
to overreact and to give to their own 
members the kind of due process that 
they deserve. 

During my tenure as chairman I as
sured every civilian and military lead
er of the Department of Defense and 
the Department of the Navy involved 
in nominations that the committee 
would carefully consider each nomina
tion on the merits, and that they 
should not hesitate to recommend pro
motion in any case where the Navy 
deemed it appropriate. 

The committee has ensured that 
when the Navy recommends promotion 
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in a case involving a Tailhook certifi
cation, we are provided with the Navy's 
official information, not rumor, innu
endo, or anonymous information. 

When the committee has received in
formation from the Navy bearing on an 
individual's conduct or leadership at 
Tailhook, we have considered it care
fully and judiciously on a case-by-case 
basis. 

Let us look at the facts. Since 
Tailhook, the committee has approved 
36,839 Navy nominations, 6,431 Marine 
nominations, a total of 43,270 nomina
tions in the Navy and Marine Corps 
since Tailhook. During that period, 
how many have we not recommended 
because of Tailhook matters? A total 
of 8; 8, a total of 8. You would not 
think that from some of the hysteria 
going on in some of the news coverage, 
particularly editorials that I have seen. 

Let me repeat, the committee has ap
proved 43,270 Navy and Marine Corps 
nominations and turned down only 8 
since Tailhook came up. During the 
same period, 15 officers who were the 
subject of administrative action by the 
Navy as a result of Tailhook have been 
confirmed by the Senate. These figures 
clearly demonstrate that the commit
tee has reviewed each of these nomina
tions involving a Tailhook certifi
cation on the merits. 

While reasonable people could come 
to different conclusions on those who 
were recommended, as well as those 
who were disapproved, the fact is, we 
have not indiscriminately rejected 
anyone who had been investigated in 
connection with Tailhook. I have per
sonally taken the floor of the Senate to 
try to get nominations through and 
have succeeded virtually in every case, 
with the help of the committee and the 
good judgment of the Senate, that were 
bitterly opposed here on the floor re
lating the Tailhook. 

I think people ought to have a little 
knowledge of history. I do not expect 
people to understand everything that 
has been done, but there ought to be 
some slight knowledge and acknowl
edgement of the history of how we han
dled this whole matter of Tailhook. 

Someone ought to recall also the 
Secretary of the Navy decided that the 
Navy botched this investigation so 
badly that he himself, back in 1992, in 
a previous administration, removed the 
Navy from the investigative respon
sibilities because it had been so badly 
botched. 

It is also important to contrast the 
Senate's action with the results of ac
tion taken within the executive 
branch. As a result of the actions 
taken by the Navy and Marine Corps, 
39 officers have had their careers ad
versely affected. Twelve officers were 
rejected by promotion boards, another 
12 who were selected by a board subse
quently were removed from a pro
motion list within the executive 
branch, and another 15 officers resigned 

or retired before being considered for 
promotion after receiving adverse ad
ministrative action by the Navy. In 
other words, the number of officers 
whose careers have been adversely af
fected by the Navy outnumbers the of
ficers returned by the Senate by a ratio 
of more than 4 to 1. 

Mr. President, this Committee has a 
strong record of support for military 
nominations, even in the face of con
siderable criticism. We have been will
ing to take the political heat. We did it 
in the case of Admiral Kelso. We did it 
in the case of Admiral Mauz. We did it 
in the case of Admiral Prueher. We 
have done it in the case of 15 nominees 
who were confirmed even though ad
ministrative action had been taken 
against them as a result of Tailhook. 
There was no political advantage in 
our action, but we did it because it was 
the right thing to do. 
OVERSIGHT, LEADERSHIP, AND RESPONSIBILITY 

Mr. President, the Armed Services 
Committee has a vital oversight role 
over the Armed Forces, including mat
ters involving nomination and pro
motions. The Navy failed to provide 
the Armed Services Committee with 
the information required to assess 
Commander Stumpf." fitness for pro
motion prior to the Senate's vote on 
his nomination. It was incumbent on 
this committee to en ... duct a review of 
that promotion wh ! . information was 
belatedly turned over to the commit
tee. 

I am informed by majority staff that, 
prior to the Committee's October 25, 
1995, decision to recommend that Com
mander Stumpf not be promoted, his 
attorney did not raise a legal objection 
to the propriety of the committee's re
view. Although the obvious outcome of 
any such review would be a commu
nication to the Secretary of the Navy 
regarding the merits of Commander 
Stumpf's promotion, counsel did not 
raise a legal objection to any commu
nication from the committee to the 
Secretary. Counsel for Commander 
Stumpf was well aware of the commit
tee's review of his client's promotion, 
as reflected in his August 2, 1995, letter 
to Senator THURMOND discussing the 
review and the action taken by the 
Secretary of the Navy to delay Com
mander Stumpf's promotion. The letter 
vigorously supported the merits of his 
client's promotion and requested that 
the committee complete its review. 
The letter, however, did not state any 
legal objection to the committee's re
view, the action of Secretary Dalton in 
delaying the promotion, or to any com
munication from the committee to the 
Secretary on the merits of the pro
motion. 

As I noted earlier, the committee's 
letter of November 13, 1995, specifically 
advised the Secretary of the Navy that: 

The committee recognizes that, in light of 
the Senate having given its advice and con
sent to Commander Stumpis nomination, 

t he decision to promote him or not to pro
mote him rests solely within t he executive 
branch. 

Let me repeat that, Mr. President. 
We made it very clear that " the deci
sion to promote him or not to promote 
him rests solely within the executive 
branch. " Mr. President, those were not 
idle words. We fully recognized that 
the Secretary of the Navy-acting 
under a delegation of authority from 
the President-has unfettered discre
tion - under section 629 of title 10, 
United States Code, to remove or not 
remove the name of an officer from a 
selection board list. 

On December 22, 1995, Secretary Dal
ton directed that Commander Stumpf's 
name be removed from the promotion 
list. 

Mr. President, I would like to make 
my own position clear. 

These are tough decisions. I do not 
quarrel with anyone who comes to a 
different conclusion. They involve sub
jective judgment. Different people 
draw the line between right and wrong 
in different places. Based upon the in
formation available at the time, we 
made our decision. I made my judg
ment about right and wrong, and I 
made my judgment about the question 
of leadership. That judgment was based 
on the recommendation, the very 
thoughtful recommendation, of Sen
ator COATS and Senator BYRD. 

Others may have a different defini
tion of right and wrong. Others may 
have a different definition of leader
ship. They have every right to their 
perspective. All of us have some obliga
tion to strive for consistency in draw
ing the line, consistency between offi
cers who may have been involved in 
similar circumstances. To draw one 
line for officers in the Navy and an
other line for officers in the Marine 
Corps relating to the same event, to 
me, is totally unacceptable. 

The promotion process must ensure 
that all officers meet the high stand
ards of conduct and leadership that 
demonstrate potential for leadership at 
a higher grade. This is appropriate not 
just for the Navy, but for the Army, 
Air Force, and for the Marine Corps. 
Does the Navy now want to set a stand
ard for leadership lower than the Ma
rines? Does the Navy want to set a 
standard of leadership lower than the 
Army? Does the Navy want to set a 
standard of leadership lower than the 
United States Air Force? That is a 
question that the Navy leadership has 
to answer. 

Mr. President, if the Navy's with
holding of information prior to the 
Senate's confirmation of Commander 
Stumpf was the result of administra
tive error, then the Navy's administra
tive process needs review and overhaul. 
These administrative errors deprived 
Secretary Perry, the Secretary of De
fense , of the information he needed to 
make his recommendations to the U.S . 
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Senate and to the President. These ad
ministrative errors deprived the Armed 
Services Committee of the information 
that we needed to make a recommenda
tion to the Senate. These administra
tive errors deprived the Senate of the 
information it needed prior to deciding 
whether Commander Stumpf should 
have been confirmed. 

In closing, Mr. President, I make the 
following points: First, my review of 
the material provided to the commit
tee by the Navy, including the record 
of the conduct, review, and disposition 
of the proceedings of the factfinding 
board confirms my assessment that 
Senator COATS' recommendation to the 
committee was sound, and that the 
committee's October 25, 1995, rec
ommendation that Commander Stumpf 
not be promoted was appropriate. 

Second, it was appropriate to the 
committee to communicate its rec
ommendation to the Secretary of the 
Navy, particularly in light of the 
Navy's failure to provide the commit
tee with the information it had pledged 
to provide prior to the committee's 
recommendation to the Senate that 
Commander Stumpf be confirmed. 

Third, it was appropriate for the 
committee to remind Secretary Dalton 
that he had unfettered direct discre
tion to promote or not promote Com
mander Stumpf, which we did in the 
letter. If Secretary Dalton believed in 
December that Commander Stumpf's 
promotion was warranted, he could 
have promoted him at that time. The 
letter made that absolutely clear. 

Fourth, the executive branch has an 
obligation to conduct a thorough re
view of adverse information with re
spect to all nominations, including but 
not limited to Tailhook. In terms of 
the issues of conduct and leadership 
bearing on the individual's fitness for 
promotion, the question in Commander 
Stumpf's case, for example, was not 
whether he was guilty of a crime, but 
whether he met the standards of lead
ership that would qualify him for a 
promotion to a higher grade. 

Fifth, the executive branch must 
strive for consistency in its approach 
to military nominations, and consist
ency is essential for fairness. Although 
each proposed nomination must be 
judged on its own merits and its own 
facts, it is critical that careful atten
tion be paid to issues of consistent 
treatment, particularly when adverse 
information is related to a single event 
such as Tailhook. The Navy leadership 
has effectively forced 39 officers to re
tire or resign or has removed their 
names from promotion lists for 
Tailhook-related matters. The commit
tee has a very difficult time justifying 
favorable action on other nominees 
whose conduct or leadership defi
ciencies appear to be worse than those 
who were not nominated or who were 
forced to retire or resign by the United 
States Navy. 

Sixth, the Navy should determine 
whether Commander Stumpf's attorney 
is serious about the public release of 
information concerning his client. If 
so, the Navy should not be selective in 
the release of information. The Navy 
should make available a complete 
record of proceedings concerning Com
mander Stumpf in the aftermath of 
Tailhook, including the full record of 
proceedings, review, recommendations, 
and action on the fact-finding board. If 
they do, there will be no mystery any
more and everybody can make their 
own considered judgment. 

Seventh, after learning that the 
Navy had failed to provide the commit
tee with information about Com
mander Stumpf, prior to the commit
tee's action on his nomination, the 
committee requested the Navy to pro
vide "a complete description of the 
conduct, review and disposition of the 
allegations concerning Commander 
Stumpf." The Navy provided informa
tion to the committee in response to 
this request. Subsequent to the com
mittee's October 25, 1995, meeting on 
Commander Stumpf's nomination, the 
Navy has provided the committee with 
additional information, including in
formation on the review and disposi
tion of the allegations concerning 
Commander Stumpf, which we asked 
for to begin with. The Navy needs to 
explain why, after failing to provide 
the commitee with timely information 
prior to the confirmation of Com
mander Stumpf by the Senate, the 
Navy subsequently did not provide the 
committee with complete information 
on the review and disposition of the al
legations. 

Finally, Mr. President, and what I 
number as eighth, section 629 of title 
10, United States Code, provides that 
"An officer whose name is removed 
from a list continues to be eligible for 
consideration of promotion." As noted 
in the statement issued by the commit
tee on March 13 with respect to Com
mander Stumpf, quoting from the let
ter, "If he is nominated again for pro
motion to captain, the committee will 
give the nomination the same careful 
consideration it would give to any 
nominee." 

I certainly concur in that. For my 
part, I would carefully consider any in
formation that might be presented by 
Commander Stumpf or on his behalf. I 
would consider the full record of infor
mation provided by the executive 
branch, and I would certainly take into 
consideration the views of my col
leagues on the Armed Services Com
mittee on both sides of this issue, be
fore reaching a final conclusion on the 
merits of such a nomination, should it 
be submitted to the Senate. 

Mr. President, I close by saying I do 
not believe that the committee held 
Commander Stumpf responsible for the 
Navy's administrative errors. If Com
mander Stumpf is nominated in the fu-

ture, I would separate these matters, 
and I would view the Navy's adminis
trative errors as separate and apart 
from Commander Stumpf's nomina
tion. 

ExHIBIT 1 
ROBERT E. STUMPF, 

2616 BOUSH QUARTER, 
Virginia Beach, VA, February 13, 1996. 

Hon. STROM THURMOND, 
Chairman, Senate Armed Services Committee, 
U.S. Senate, Washington, DC. 

DEAR SENATOR THURMOND: As it appears 
that the Committee continues to have lin
gering concerns about my promotion and my 
attendance at the Tailhook 1991 Symposium, 
it may be beneficial to the Committee to 
hear from me personally. Accordingly, I re
spectfully request to meet with the Commit
tee in closed session at the earliest oppor
tunity to address Committee questions or 
concerns. 

Very truly yours, 
ROBERT E. STUMPF, 

Commander, USN. 

U.S. SENATE, 
COMMITTEE ON ARMED SERVICES, 

Washington, DC, March 14, 1996. 
Commander RoBERT E. STUMPF, 
2616 Boush Quarter, Virginia Beach, VA. 

DEAR COMMANDER STUMPF: This is in re
sponse to your letter dated February 13, 1996. 
It was first received by Committee via 
telefax on March 13, 1996. 

I understand your request to appear before 
the Committee in closed session. However, at 
present there is no nomination before the 
Committee concerning you. Should a nomi
nation concerning you be presented to the 
Committee in the future, your request will 
be given appropriate consideration. 

Sincerely, 
STROM THURMOND, 

Chairman. 
Mr. BYRD. Mr. President, I listened 

with great interest to the remarks by 
both Mr. COATS, the distinguished Sen
ator from Indiana, and by Mr. NUNN, 
the distinguished Senator from Geor
gia. 

First of all, with reference to the 
work that has been done on this par
ticular subcommittee, I want to pay 
tribute to the Senator from Indiana, 
Mr. COATS. As far as I am concerned, 
between the two of us, he has done by 
far the major part of the work. He has 
shouldered the workload and he has 
done it professionally and with great 
skill and exceedingly well. I admire his 
courage for taking the position that he 
is taking on this particular issue here 
this evening. 

Mr. President, with reference to the 
Senator from Georgia, I came to the 
Senate 38 years ago, at which time 
there was a very distinguished Geor
gian by the name of Richard Brevard 
Russell, who was chairman of the Sen
ate Committee on Armed Services. I 
became a member of that committee 2 
years after I had become a Member of 
the Senate, and I served with Senator 
Russell on that committee. 

In these 38 years, Mr. President, I 
have seen some great chairmen of that 
committee, chairmen from both par
ties. But in my considered judgment-
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and I realize that I have my own flaws 
and I am capable of erring in my judg
ment-the two greatest chairmen of 
the Armed Services Committee in my 
38 years here have been those two dis
tinguished Senators from the State of 
Georgia. Senator Richard Russell was 
someone whom I adopted as my men
tor. He never knew that, but in my own 
heart I admired him so greatly that I 
tried to follow in his footsteps and 
study the rules and precedents of the 
Senate. It was my resolution which, 
when adopted by the Rules Committee 
of the Senate and by the Senate, 
brought about the naming of what was 
then the Old Senate Office Building, 
the Richard Brevard Russell Building. 
That is how much I admired Senator 
Russell. 

I admire this distinguished Senator 
from Georgia, Senator NUNN, who will 
be retiring from the Senate at the end 
of this year, no less, insofar as his skill 
is concerned and handling of the work 
of the committee. I have marveled at 
the organization of the committee and 
the organization, work, and dedication 
of the Senator from Georgia. I have 
often said to others that Senator NUNN 
is probably the finest chairman of the 
committee that we have had in the 
Senate. 

Now, Napoleon once had a general 
staff officer in his army by the name of 
Michel Ney. Well, Marshal Ney was cut 
off from the rest of the army of Napo
leon, and he had to fight his way 
through thousands of Cossacks, which 
he did. He came to the River Dnieper 
and he crossed it. In so doing, he lost 
all of his guns, but he finally was re
united with the other units of Napo
leon's army. When Napoleon heard that 
Ney had escaped and had returned, he 
was overjoyed. He said to some of the 
other officers, "I have 400 million 
francs in the cellars of the Tuileries, 
and I would gladly give them all for the 
ransom of my good companion in 
arms." That was the old palace in 
Paris, which later burned down. " I 
have 400 million francs in the cellars of 
the Tuileries, and I would gladly give 
them all for the ransom of my good 
companion in arms." That is how much 
Napoleon prized this officer, General 
Ney. 

Well, I feel that way about Senator 
NUNN, and I am proud to be associated 
with him and with the distinguished 
Senator from Indiana in their remarks 
here today. I will be very brief. 

I wish to associate myself with the 
remarks made by the distinguished 
Senator from Georgia, the ranking 
member of the Committee on Armed 
Services, on the matter of the pro
motion of Commander Robert Stumpf, 
U.S. Navy. 

It is very clear to me that the com
mittee has acted with great respon
sibility in the handling of the so-called 
Tailhook 1991 events, and attempted to 
protect the rights of the individuals in-

volved while working closely with the 
Navy and the Department of Defense to 
get to the bottom of the events that 
did occur. It is vitally important that 
the Navy be consistent and forthright 
in its consideration of the individual 
cases that still are pending, and take 
every step to insure that the lessons 
learned from the scandal can be ab
sorbed and remedies can be imple
mented. 

In the light of these considerations, 
it is disappointing to see the kind of re
cent attacks that have been leveled at 
the Armed Services Committee by the 
media, and by Commander Stumpf's at
torney. 

I believe that Commander Stumpf's 
nomination was clearly prejudiced by 
the incredible administrative ineptness 
that accompanied his nomination. Ac
cording to the well-established proce
dures that had been put into place by 
the committee, in cooperation with the 
Navy, adverse information that was as
sociated with Tailhook should have 
been forwarded to the committee when 
this nomination for promotion to cap
tain was first provided to the commit
tee. It is extremely unfortunate that 
only after the fact, that is, after the 
nomination was approved by the Sen
ate, did the committee learn of there
sults of a board of inquiry into Com
mander Stumpfs participation at 
Tailhook. 

The issue that is at the heart of this 
matter, Mr. President, is the question 
of consistency of standards by which 
we hold commanding officers in the 
Navy accountable for their actions. 
Senator NUNN has itemized in detail 
the standards that exist in the law and 
in Navy regulations, and they are en
graved on the long honorable tradi
tions of the Navy. Commander Stumpf, 
like all commanding officers, bears a 
heavy responsibility not only for his 
own actions, but also for the actions of 
the officers and men under his com
mand. That is what this unfortunate 
affair is really all about. 

It was William Wordsworth who said, 
"No matter how lofty you are in your 
department, the responsibility for what 
the lowliest assistant is doing is 
yours. '' 

Frederick the Great of Prussia said, 
that, "The quality of the troops de
pends directly on that of the officers: a 
good colonel; a good battalion." 

That is why the committee acted 
properly in holding up those standards 
as a mirror by which to judge the 
qualifications of commanding officers 
for further promotion, given what hap
pened in the hospitality suites of the 
Las Vegas Tailhook convention hotel. 
It is not a pretty picture, and the 
record in the case of Commander 
Stumpf is complete enough, in my 
judgment, to call his nomination into 
serious question. Given the visibility of 
Commander Stumpf, and his profes
sional achievements as an airman in 

combat in Desert Storm, and as a role 
model as the flight leader of the Blue 
Angels Navy Demonstration Team, 
what we do here in terms of his pro
motion is all the more important. It is 
the job of the committee to reconcile 
this matter and make a considered 
judgment based on standards, not on 
personalities. 

Additionally, while Senators may 
well differ in their judgment as to the 
seriousness of the charges brought 
against Commander Stumpf regarding 
his performance as a commanding offi
cer during the Tailhook convention, 
the failure of the Navy to provide the 
committee with all pertinent informa
tion readily available to the Navy, 
makes the situation far worse for his 
nomination. We have the appearance of 
a coverup of vital information bearing 
on his nomination. How could such an 
administrative error have, in good 
faith, occurred? Clearly the informa
tion was pertinent to his nomination, 
in that the committee did inform the 
Secretary of the Navy that it would 
not have agreed to Commander 
Stumpfs promotion, had it been pro
vided the information at the time when 
the Stumpf nomination was pending 
before the committee. 

I think it is important to look fur
ther into this vital omission-and I 
have not spoken with the chairman of 
the Personnel Subcommittee about 
this-but it would be my hope that 
consideration might be given to having 
the DOD inspector general investigate 
the matter. If there is a flaw in the 
way in which, after all this time and 
furor over Tailhook, the paper trail is 
provided to the Committee, then it 
should be corrected. If there was an in
tention on the part of one or another 
element of the Navy bureaucracy that 
thought it was doing Commander 
Stumpf a favor by not providing the 
committee with this information, then 
it should be known that a great dis
service was done to Commander 
Stumpf and to the Navy by the omis
sion. 

Mr. President, as the Senator from 
Georgia has pointed out, Commander 
Stumpf has engaged an attorney who 
seems to think that his client has 
something to gain by attacking the 
procedures and integrity of the Armed 
Services Committee. The usage of the 
terms "McCarthyism," "blackmail," 
and operating on the basis of " rumor" 
in describing the committee's actions 
in the matter are ludicrous, and fur
ther prejudice his client's case. Com
mander Stumpf, in my opinion, would 
be far better off with no attorney than 
with the advice he is currently getting. 

The committee has decided to keep 
the record of the nomination confiden
tial, but if further action is warranted, 
such as a resubmission by the Navy of 
the nomination, then I think the 
record should be open for all to see. 
Lay it all out. It should be opened en
tirely. 
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Additionally, Commander Stumpf 

has asked for a hearing by the commit
tee, and I think that request should be 
granted if his nomination is resubmit
ted by the Navy. But the hearing and 
the record should be out in the open. 
Let the sunshine in. 

Commander Stumpf's lawyer has 
openly attacked the committee, there 
is a campaign underway to impugn the 
procedures of the committee. The com
mittee has little choice but to open the 
record. All the facts should be on the 
table. Senators can judge for them
selves whether the Navy's own stand
ard of conduct for commanding officers 
was breached substantially enough for 
the nomination to be rejected. 

Mr. President, fame is a vapor; popu
larity, an accident; riches take wings; 
those who cheer today may curse to
morrow; only one thing endures-char
acter. And it is the character of the 
Navy here that is at stake. 

I would not want to send my 
grandsons into an organization that I 
thought would destroy character. I 
would expect the organization to be 
one that would build character. And it 
is the character of the Navy that we 
are concerned about. 

Mr. President, I thank again Senator 
NUNN, and I thank Senator COATS for 
the fine work that they have done. And 
I regret that they have been made to 
suffer as a result of their efforts to do 
the right thing by all concerned. 

Mr. EXON addressed the Chair. 
The PRESIDING OFFICER. The Sen

ator from Nebraska is recognized. 
Mr. EXON. Mr. President, I thank the 

Chair. 
Mr. President, first I would like to be 

associated with the remarks in this re
gard by the chairman of the Personnel 
Subcommittee, my friend and col
league from Indiana, and with the 
statement that was made by my long
time friend and seatmate, Senator 
NUNN from Georgia, and, last but not 
least, the excellent summation just 
given to the U.S. Senate by a Member 
of this body who we all cherish and rec
ognize for his sound leadership and 
common sense over the years. 

Mr. President, I do not take any 
pleasure at all in making the remarks 
that I am about to make. It would have 
been much easier to just skip it and 
not say anything. But I am very much 
moved by the unfair attacks on the 
Armed Services Committee on which 
the four Members now in the Senate 
have served for a long, long time. For 
myself, this will be my 18th year. And 
I come to the floor to give my views as 
briefly as I can. I have no written 
statement, but I am speaking from my 
heart on this matter that I think is 
being glossed over. 

Mr. President, I have not been happy 
with the majority on the committee, 
both Democrats and Republicans, for 
what I feel has been a folding like an 
accordian into the spotlight of pressure 

by the press that has been brought on 
this particular issue. 

I take no pleasure in this, Mr. Presi
dent, because as a veteran of World 
War II-and 2 years of that overseas-! 
was taken over there by the U.S. Navy, 
and they brought me back. I have a 
very soft spot in my heart for the Navy 
of the United States of America. There 
is no better navy anywhere-nor do I 
suggest there ever has been-than the 
men and women that make up the U.S. 
Navy today. And I am proud of all of 
them. But I wish to raise some ques
tions and cite some examples tonight 
on what I feel are some holes, if you 
will, in some places-not a lot-but in 
some places in the top leadership of 
this Navy that have been spotted and 
brought out into the light with several 
events of the last few years. 

Talking about the Navy, I am not 
going to go into my record with votes 
and the leadership positions that I 
have taken for the Navy in a whole se
ries of areas. I guess the only serious 
difference I ever had with regard to 
some of the initiatives of the U.S. Navy 
was over the reincarnation of the bat
tleships, which I said was nonsense at 
the time. It was a multimillion-dollar 
fiasco. We brought four battleships 
back into commission when we obvi
ously did not need them. But, under 
the leadership of the Navy, the Con
gress of the United States was con
vinced otherwise. We are still ·paying 
for that costly mistake. But do we not 
all make mistakes? I think I was right 
on that, but I believe that event was 
the only time in my 18 years of service 
in the Armed Services Committee that 
I had serious disagreement with the 
U.S. Navy. 

I emphasize again that I do not con
demn the Navy as a whole. But I am 
here to support the outstanding efforts 
by Senator COATS, Senator NUNN, Sen
ator BYRD, and others who have taken 
on the dragon in this case-the dragon 
being certain key parts of leadership of 
the U.S. Navy. That is not easy to do, 
but it is something that has to be done. 

I cite, for example, that-while I 
think Tailhook, we can all agree, was 
not one of the finer moments of the 
great history of the U.S. Navy-it may 
be that it has been overshadowed, and 
I join with Senator NUNN in his com
ments. I have heard him say it. Let us 
not overreact to things of this nature. 
But we have to act. That is part of our 
responsibility in the Armed Services 
Committee. 

I stood on this floor to give an exam
ple of how in Tailhook and everybody 
within 100 miles of Las Vegas during 
that weekend, that riotous weekend, I 
might say, of "fun loving fun," I guess, 
by primarily some of the officers of 
this man's Navy-and sometimes boys 
will be boys-leadership people should 
not be boys, and that is my concern 
and that is my major problem without 
condemning any of them or all of them. 

I have not been one of those who 
sanctimoniously says it was such a ter
rible thing that we have to do some
thing about it. I stood at that desk in 
the Chamber and provided the leader
ship for the Armed Services Committee 
with a lot of serious debate with regard 
to not retiring a very famous, very ca
pable, top leadership man in the U.S. 
Navy, an admiral who happened to be 
at Tailhook but was not involved in 
any of these things. And I stood there 
and took the advice of SAM NUNN and 
others of saying let us keep this in per
spective. So we retired that outstand
ing admiral and did not take away his 
top-grade retirement as some in this 
body wished to do. So I simply give 
that as an example that this Senator is 
not consumed by Tailhook, but I am 
concerned about Tailhook. 

I emphasize once again that we have 
a great Navy, but some in the leader
ship of that great organization have let 
that organization down in recent years. 
Let me cite one or two examples. I do 
not know whether they have been 
talked about by my friends and col
leagues before or not. There certainly 
has been, though, a most unfortunate 
series, unfortunate series, Mr. Presi
dent, of serious and distressing short
comings in part of the U.S. Navy in the 
last few years. 

Without going into any detail, I 
would simply cite the problems of 
cheating and scandal and sex at the 
Naval Academy in Annapolis that we 
finally seem to be getting turned 
around, but there was too much of it. I 
would simply say that one of the most 
distressing things that I ever saw prac
ticed by certain select leadership, not 
everybody, was the coverup of the 
blowup of the Iowa battleship, one of 
those four that I referenced earlier 
that I thought should never have been 
brought back in any event. 

Just so you will remember, my col
leagues in the Senate, that was the 
case where after a high-level naval in
vestigation of the blowup on the bat
tleship Iowa that caused 130 some 
deaths. The Navy leadership, part of it, 
came forth with a program that it was 
the responsibility of two homosexuals. 
Well, it turned out later when some of 
us wanted proof, that the two homo
sexuals were not involved at all; it was 
a typical case of the old-boy network 
working very effectively in part of the 
coverup. They were not successful, but 
they almost were. 

I would simply like to mention in 
that regard also the glossy coverup, or 
not so glossy coverup, that the U.S. 
Navy, some of its leaders, did after 
Tailhook was exposed in the press. We 
would not have had the difficulty that 
we are in today with Commander 
Stumpf nor would he have his difficul
ties at least to this extent were it not 
for the fact that key leadership in the 
U.S. Navy again fouled up by not fol
lowing a very simple procedure that 
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was well-known to all of the leadership 
of the U.S. Navy when Commander 
Stumpf's nomination came up, and I 
am sure that Senator COATS and Sen
ator NUNN went into that in great de
tail. 

Then there was another serious situ
ation with regard to the spy scandal of 
a marine in Moscow in our Embassy. 
That was a tough blow. 

I simply say, Mr. President, that all 
of these attacks that have been made 
on the integrity of the Armed Services 
Committee in the press are nonsense. 
And for rules and reasons, those of us 
who are knowledgeable of the full ex
tent of this situation for the protection 
of the innocent and not to inflame the 
story are not privileged to talk about 
it in detail. One editorial that I read 
said that was McCarthyism, keeping 
the secret to ourselves like Joe McCar
thy did. Well, those of us who have had 
the top secrets of the United States of 
America with us and live with us all 
the time we have been in the Senate 
know our responsibility and know how 
to live up to the commitments that we 
make while editorial writers are not so 
constrained. 

I thought one of the most disgusting 
articles that I read on this was by the 
Detroit News. I do not know anything 
about the Detroit News except that 
they printed an editorial on Friday, 
March 15, 1996: " Commander Stumpf 
Gets Blacklisted." They then go on to 
launch an all-out attack on Senator 
CARL LEVIN, who most of us on both 
sides of the aisle recognize as one of 
the most decent, most fair, sound men 
in the Senate. But the Detroit News 
was very critical. Let me quote from 
that: 

Senator Levin and his aides refused to dis
cuss Commander Stumpf's case or the work
ings of the Armed Services Committee, or 
anything else for that matter. Citing his al
legiance to striking unions, he refuses to 
talk to the News but his committee col
leagues lack so handy an excuse. 

CARL LEVIN is one of my best friends 
in the Senate. I came here with him. 
And for the Detroit News to attack 
that fine U.S. Senator in the manner 
they did is unconscionable. And many 
other members of the press including 
our own Navy Times, of course. The 
Navy Times in an editorial of March 11, 
1996, says "Commander Stumpf is a 
Marked Man: " 

The Senate can strike a blow for naval 
aviation safety right now by dropping the 
Tailhook " acid test" now used to block some 
aviator promotions. 

And at the bottom of the editorial, 
the last paragraph: 

But Tailhook was nearly 5 years ago. It's 
time for the sore to heal. It's time to aban
don that list and help the men and women of 
naval aviation get back to the basics of safe 
flying. 

Five years is not very long. I also 
cite, for the record, an excellent state
ment in this regard made by a non
member of the Armed Services Com-

mittee, Senator GRASSLEY of Iowa, 
printed in the CONGRESSIONAL RECORD 
of March 13, 1996, on S. 1999. 

Senator GRASSLEY goes on to say 
that he feels that the flagging of offi
cers who were promoted, who were in
vestigated, should be and should con
tinue to be brought to the attention of 
the Armed Services Committee. And I 
agree. 

That does not mean, as Senator 
COATS and Senator NUNN and Senator 
BYRD have pointed out, that we black
list these people at all. That is not the 
way we work. I simply say that the 
major reason that Commander Stumpf 
has had some trouble was, once again, 
the top leadership of the U.S. Navy 
failed to do the routine thing when 
they submitted Stumpf to the Armed 
Services Committee for us to discharge 
our responsibilities that we have sworn 
to uphold. They just forgot. 

It was a legitimate error. I do not be
lieve it was intentional, but it was an
other error, another shortcoming of 
some of the leadership of the U.S. 
Navy. 

I simply say that the Armed Services 
Committee, nor any of its members, 
are at fault. Yet, our integrity is being 
questioned because of what we collec
tively did and thought was our duty. 

Let me close , if I might, by giving 
my own personal view, without detail
ing any of the information at my dis
posal that, for good reasons, I am 
sworn to protect. I know most or all of 
the details, some of them sordid, about 
Tailhook. I happen to feel that Com
mander Stumpf may be being overly 
criticized for some things. It is true, in 
the opinion of this Senator, that he 
was not in that room at a time when an 
act was taking place that I think 
would have probably guaranteed that 
he not be recommended for promotion. 
He got out in time. But he did not do 
anything about anything that he saw 
going on. 

But I simply say and emphasize once 
again that I am not one of those who 
feel that Commander Stumpf should be 
blacklisted, should be eliminated for 
consideration-and I emphasize consid
eration-by the Armed Services Com
mittee in carrying out its responsibil
ities. My view is that circumstances 
following the unfortunate foul-up by 
the top echelon in the U.S. Navy in not 
giving us the information is the main 
reason for the problem. 

But what happened after that? And 
this is something that I feel very 
strongly about. After that happened, 
we began to see articles appearing, al
though none of the authors came to see 
me. The old boy network took over for 
a top gun. 

Let me emphasize that again. The old 
boy network took over for a top gun 
and dedicated themselves to seeing, as 
quickly as possible, that the promotion 
was granted. 

I think-and I am very much upset 
with Commander Stumpf-that he did 

not take the first logical step that he 
could, should, and had the right to 
take, by appealing to a board that 
looks after these things, called the cor
rection board. No, he bypassed that, be
cause the other top guns and their sup
porters went to work by lobbying. 

So it seems to me that if and when I 
have a responsibility to discharge, as 
one member, my duties as one member 
of the Armed Services Committee, I 
would not, having known what I know, 
interfere with Stumpf's promotion on 
the basis of Tailhook. Some other 
Members may not see it that way. But 
I am very much concerned about an in
dividual that we look to, and certainly 
is one of the finest performing officers 
that we have today in the U.S. Navy, 
there is no question about that, but 
there are other things that we look for 
when we go through the promotion 
scheme. In all likelihood, Commander 
Stumpf, if and when he is promoted-as 
I think he will be, eventually, to cap
tain; he is very likely to become an ad
miral someday. There are lots of things 
beside your ability to fly and your 
courage in battle that play into the 
promotion role. 

As much as anything else, I simply 
say that as far as this Senator is con
cerned, the hiring of a lawyer without 
going through the proper procedures is 
a step in the wrong direction and em
phasizes what I am most concerned 
about in this particular matter, and 
that is that the Navy, unto themselves, 
with the machoism that they show 
time and time again, decided they were 
going to get the Armed Services Com
mittee, regardless of our faithfulness , 
regardless of what we have done, re
gardless of what we will do as members 
of that committee in the future. 

And the crowning blow, although I 
recognize that he has a right to do it, 
was a Washington Post news story of 
March 19 that I will submit for the 
RECORD. The headline is "Tailhook 
Figure Files Suit Over Navy Pro
motion." Going to the courts, hiring a 
lawyer to get what he wants and is 
probably entitled to , it seems to me 
was not the wise way to proceed. 

I ask unanimous consent the article 
be printed in the RECORD at the conclu
sion of my remarks. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(See exhibit 1.) 
Mr. EXON. Some will disagree with 

me, probably, about Commander 
Stumpf. But the main reason for my 
appearing on the floor tonight was to 
try to set the record straight as to the 
legitimate role that the Armed Serv
ices Committee has played in this mat
ter. We played the role right by the 
book. 

I happen to feel , when Commander 
Stumpf comes before us again, he may 
be approved. He might get my support. 
But I will be asking some questions 
about why the lawsuit, why the full -
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court press by some of his friends, try
ing to discredit, by their actions, the 
legitimate steps and actions and deci
sions made by the Armed Services 
Committee? 

Mr. President, I think we have not 
heard the last of this matter. I think it 
is just another bungled handling of a 
situation by certain top leadership in 
the U.S. Navy, and I will simply say to 
Commander Stumpf that had the infor
mation been furnished to us when it 
was not about what happened, or that 
he was even at that Tailgate party 5 
years ago, I would have voted to send 
Stumpf on through after I took a look 
and had a thorough briefing on what 
the allegations against him were. I do 
not think they were that serious. 

But the U.S. Navy is the one that 
caused Commander Stumpf his prob
lem. His friends are in the Armed Serv
ices Committee. 

Mr. President, I yield the floor. 
ExHIBIT 1 

TAILHOOK FIGURE FILES SUIT OVER NAVY 
PROMOTION 

A former commander of the Blue Angels 
squadron, who was cleared of wrongdoing in 
the Tailhook scandal, has accused Navy Sec
retary John H. Dalton of improperly block
ing his promotion to captain. 

In a suit filed Friday in federal court in Al
exandria, Cmdr. Robert E. Stumpf said Dal
ton bowed to political pressure from Capitol 
Hill. Stumpf, stationed at Oceana Naval Air 
Station in Virginia Beach, asked that he be 
given his promotion as of July 1995. 

Stumpf's was one of the most high-profile 
cases resulting from the 1991 Tailhook con
vention of Navy aviators, in which dozens of 
women and female officers complained of 
sexual harassment. A three-officer panel 
found that Stumpf left a Las Vegas hotel 
suite before a stripper performed oral sex on 
an officer. 

The suit said Congress approved Stumpf's 
promotion after Dalton inadvertently failed 
to notify Capitol Hill of Stumpf's Tailhook 
connection. Dalton, pressured by the Senate 
Armed Services Committee, withdrew 
Stumpf from a promotion list in December. 

The suit said federal law allows a pro
motion approved by Congress to be canceled 
only if an officer "is mentally, physically, 
morally or professionally unqualified." 

MORNING BUSINESS 
Mr. COATS. Mr. President, I ask 

unanimous consent that there now be a 
period for the transaction of morning 
business, with Senators permitted to 
speak for up to 5 minutes each. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

COMMENDING THE PARTICIPANTS 
IN THE SOUTH DAKOTA ffiGH 
SCHOOL BOYS' BASKETBALL 
TOURNAMENT 
Mr. DASCHLE. Mr. President, today 

I want to commend the hard work, 
competitive spirit, and teamwork re
cently exhibited by thousands of young 
people across South Dakota during the 
State High School Boys' Basketball 
Tournament. 

Each year during late February and 
early March, towns from across the 
State come together in support of their 
high school basketball teams in dis
trict, regional, and State tournaments. 
This exciting period culminated last 
week with three teams from across 
South Dakota winning State cham
pionships in their respective divisions. 

There is a tremendous amount of 
pride that each community in South 
Dakota feels for its high school sports 
teams. Having grown up in one of those 
communities, I know that each time a 
high school team is successful, its com
munity glows with the same accom
plishment. Communities like these are 
still proud of their young people's 
abilities, their hard work, and their de
termination to work together and 
achieve a common goal, both on and off 
the court. 

Today, I would like to congratulate 
all of the teams who participated in 
this year's tournaments. In particular, 
I would like to commend the high 
schools of Warner, Douglas, and Mitch
ell for having earned their respective 
State boys' basketball championship 
titles in 1996. Clearly, these schools ex
emplify the commitment to excellence 
and teamwork that all South Dakota 
high schools share with their commu
nities. 

HOW MUCH FOREIGN OIL BEING 
CONSUMED BY UNITED STATES? 
HERE'S TODAY'S WEEKLY BOX 
SCORE 
Mr. HELMS. Mr. President, the 

American Petroleum Institute reports 
that, for the week ending March 15, the 
U.S. imported 7,145,000 barrels of oil 
each day, 752,000 barrels more than the 
6,393,000 barrels imported during the 
same period a year ago. 

Americans now rely on foreign oil for 
more than 50 percent of their needs, 
and there are no signs that this upward 
trend will abate. 

The increasingly dangerous U.S. de
pendency on foreign oil must be ad
dressed by those who care about restor
ing domestic production of oil-by U.S. 
producers using American workers. 

The American people should consider 
the economic calamity that will occur 
if and when foreign producers shut off 
our supply, or double the already enor
mous cost of imported oil flowing into 
the U.S.-now 7,145,000 barrels a day. 
We must not delay in seeking to solve 
this troubling problem. 

THE BAD DEBT BOXSCORE 
Mr. HELMS. Mr. President, 4 years 

ago when I commenced these daily re
ports to the Senate it was my purpose 
to make a matter of daily record the 
exact Federal debt as of the close of 
business the previous day. 

In that first report-February 27, 
1992--the Federal debt the previous day 

stood at $3,825,891,293,066.80, as of the 
close of business. The point is, the Fed
eral debt has since shot further into 
the stratosphere. 

As of yesterday at the close of busi
ness, a total of $1,233,906,465,897.14 has 
been added to the Federal debt since 
February 26, 1992, meaning that as of 
the close of business yesterday, 
Wednesday, March 20, 1996, the exact 
Federal debt stood at 
$5,059,797,758,963.94. (On a per capita 
basis, every man, woman, and child in 
America owes $19,131.71 as his or her 
share of the Federal debt.) 

FRANKLIN N. MEISSNER DAY ON 
THE SOUTH SHORE 

Mr. KENNEDY. Mr. President, I am 
honored to take this opportunity to 
pay tribute to one of Massachusetts' 
finest citizens, Franklin N. Meissner, 
and his contributions to the business 
community on the south shore of Mas
sachusetts. 

Next Tuesday, March 26, the South 
Shore Chamber of Commerce will be 
honoring Frank Meissner, who is the 
chamber's past chairman. The south 
shore chamber is currently the second 
largest chamber of commerce in Massa
chusetts, and it is also one of the larg
est suburban business organizations in 
the country. With its substantial re
sources and its committed member
ship, the chamber has been an instru
mental factor in promoting economic 
growth and community development 
that benefits all families in southern 
Massachusetts. 

Frank Meissner has been deeply in
volved in all of these initiatives and he 
deserves great credit for their success. 
He is currently the president of Electro 
Switch Corp. , which employs almost 
300 people. He also serves as director of 
both the Bank of Braintree and the 
South Shore Hospital, and is also the 
past president and still an active mem
ber of the Weymouth Rotary Club. 

I congratulate Frank Meissner for his 
many achievements and for his leader
ship in so many effective ways for the 
people of the South Shore. March 26 is 
truly Franklin N. Meissner Day on the 
south shore, and all of us are proud of 
him. 

GREEK INDEPENDENCE DAY 
Mr. KENNEDY. Mr. President, I am 

honored to be a sponsor of the resolu
tion designating March 25, 1996 as 
Greek Independence Day. 

On this, the 175th anniversary of 
Greek independence from the Ottoman 
Empire, we honor the courageous 
struggle by the Greeks to regain their 
freedom. After being ruled by the Otto
man Turks for four centuries, the peo
ple of Greece were able to restore de
mocracy for the Nation where democ
racy was first born in the ancient 
world. 



5836 CONGRESSIONAL RECORD-SENATE March 21, 1996 
The people of Greece have made ex

traordinary contributions to all na
tions of the world, and no country has 
benefited more from these contribu
tions than the United States. It has 
been said that except for the blind 
forces of nature, nothing moves in this 
world which is not Greek in origin. Our 
Founding Fathers modeled our own 
system of democratic government on 
the basic principles of democracy of 
ancient Greece, and over 3-million 
Greek-Americans today continue to 
make valuable contributions to all as
pects of American life. This resolution, 
in commemorating Greek Independ
ence Day, also commemorates the 
close and enduring ties between our 
two nations. Long may they flourish. 

MESSAGES FROM THE PRESIDENT 
Messages from the President of the 

United States were communicated to 
the Senate by Mr. Thomas, one of his 
secretaries. 

EXECUTIVE MESSAGES REFERRED 

As in executive session the Presiding 
Officer laid before the Senate messages 
from the President of the United 
States submitting sundry nominations 
which were referred to the appropriate 
committees. 

(The nominations received today are 
printed at the end of the Senate pro
ceedings.) 

MESSAGES FROM THE HOUSE 
ENROLLED BILLS SIGNED 

At 12:02 p.m., a message from the 
House of Representatives, delivered by 
Mr. Hays, one of its reading clerks, an
nounced that the Speaker has signed 
the following enrolled bills: 

H.R. 1266. An act to provide for the ex
change of lands within Admiralty Island Na
tional Monument, and for other purposes. 

H.R. 1787. An act to amend the Federal 
Food, Drug, and Cosmetic Act to repeal the 
saccharin notice requirement. 

The enrolled bills were signed subse
quently by the President pro tempore 
[Mr. THURMOND]. 

At 2:59 p.m., a message from the 
House of Representatives, delivered by 
Ms. Goetz, one of its reading clerks, an
nounced that the House has passed the 
following joint resolution, in which it 
requests the concurrence Senate: 

H.J. Res. 165. Joint resolution making fur
ther appropriations for the fiscal year 1996, 
and for other purposes. 

PETITIONS AND MEMORIALS 
The following petitions and memori

als were laid before the Senate and 
were referred or ordered to lie on the 
table as indicated: 

POM-503. A joint resolution adopted by the 
Legislature of the State of Maine; to the 
Committee on Agriculture , Nutrition, and 
Forestry. 

"JOINT RESOLUTION 

"Whereas, the federal budget allocates less 
heating assistance for low-income home
owners than provided in previous years; and 

"Whereas, food stamp assistance under cer
tain circumstances is linked to heating as
sistance; and 

"Whereas, the significant reduction in 
heating assistance to 54,000 households in 
Maine, 12,000 of which involve subsidized 
housing and 7,000 of this 12,000 involve elder
ly households, will have a severe impact on 
Maine people, especially those receiving food 
stamps; and 

"Whereas, cuts to the Low-Income Home 
Energy Assistance Program are concurrent 
with cutbacks in the prescription drug pro
gram, increases in Medicare premiums and 
the loss of food stamps. These cuts will bees
pecially hard felt by Maine seniors and the 
disabled community who rely on these pro
grams in their day-to-day existence; now, 
therefore, be it 

"Resolved, That we, your Memorialists, re
spectfully recommend and urge the Congress 
of the United States to change current fed
eral policy to allow persons who meet the 
eligibility requirements for food stamps but 
who do not receive heating assistance under 
the Low-Income Home Energy Assistance 
Program to receive food stamps in the same 
amount as they would have received had 
they received heating assistance; and be it 
further 

"Resolved, That we, your Memorialists, re
spectfully recommend and urge the Congress 
of the United States to restore heating as
sistance and weatherization funds that have 
been recently cut in order that states such as 
Maine, which ranks 33rd in the nation with 
respect to median household income, do not 
have to make the choice whether people 
starve or freeze; and be it further 

"Resolved, That suitable copies of this Me
morial, duly authenticated by the Secretary 
of State, be transmitted to the President of 
the Senate and the Speaker of the House of 
Representatives of the Congress of the 
United States and to each Member of the 
Maine Congressional Delegation." 

POM-504. A joint resolution adopted by the 
Legislature of the State of Washington; to 
the Committee on Agriculture, Nutrition, 
and Forestry. 

"HOUSE JOINT MEMORIAL 4017 
"Whereas, nonnative noxious weeds pose a 

substantial and significant threat to the eco
nomic welfare of the citizens of the state of 
Washington in that noxious weeds are det
rimental or destructive of crops, fruit, trees, 
shrubs, valuable plants, forage, other cul
tivation, and agricultural plants or produce; 
and 

"Whereas, in recognition of the substantial 
threat to economic welfare, the state of 
Washington has mandated the control and 
eradication of nonnative noxious weeds on 
all privately held and state-held lands, which 
has up to this time been effectively managed 
by the state of Washington; and 

"Whereas, nonnative noxious weeds con
tinue to proliferate and burgeon on lands 
that are the property of the United States of 
America, or under the control of the United 
States; and 

"Whereas, the failure of the federal govern
ment of the United States to control or 
eradicate nonnative noxious weeds poses a 
substantial and significant threat to the eco
nomic welfare of the citizens of the state of 
Washington in that these weeds are det
rimental or destructive of crops, fruits, 
trees, shrubs, valuable plants, forage, other 

cultivation, and agricultural plants or 
produce; and 

"Whereas, this nonfeasance and malfea
sance of the federal government, committed 
by and through the principal instrumental
ity of the United States Forest Service, is in 
direct violation of federal law and regula
tion; namely, the Carlson-Foley Act and 
Federal Noxious Weed Act; and 

"Whereas, the previously mentioned unre
strained propagation and exponential repro
duction of nonnative noxious weeds is an exi
gent economic and agricultural peril; and 

"Now, therefore, your Memorialists re
spectfully pray that Congress recognize the 
enormous threat to the economic and agri
cultural welfare of the state of Washington, 
caused by the failure of the federal govern
ment to control or eradicate the agricultural 
and economic menacing nonnative noxious 
weeds, within the borders of the state of 
Washington and upon property of the United 
States of America or property under control 
of the United States, and as much, imme
diately direct all federal instrumentalities 
and agencies managing or controlling this 
property to comply with all relevant laws 
and regulations regarding control or eradi
cation of nonnative noxious weeds in the 
state of Washington; and be it 

"Resolved, That copies of this Memorial be 
immediately transmitted to the Honorable 
Bill Clinton, President of the United States, 
the President of the United States Senate, 
the Speaker of the House of Representatives, 
and each member of Congress from the State 
of Washington." 

POM-505. A resolution adopted by the Sen
ate of the Legislature of the Commonwealth 
of Pennsylvania; to the Committee on Bank
ing, Housing, and Urban Affairs. 

''RESOLUTION 

"Whereas, commencing on January 7, 1996, 
the Commonwealth suffered from the loss of 
lives and severe property and economic dam
ages as a result of the Blizzard of 1996, which 
was followed by unreasonable thaws, tor
rential rains and resulting flooding; and 

"Whereas, the President of the United 
States has declared this entire Common
wealth a major disaster area because of ex
tensive flooding, making individuals and 
businesses eligible for disaster assistance for 
flood damages, but not for similar blizzard
related damages; and 

"Whereas, the President of the United 
States has also declared that 17 of 58 coun
ties in this Commonwealth affected by flood
ing are eligible for Federal public disaster 
assistance on account of the flooding; and 

"Whereas, the cost of responding to the 
Blizzard of 1996 left many municipalities 
without sufficient resources to react to and 
recover from severe flooding which resulted 
when melting snow and ice combined with 
heavy rain across this Commonwealth; and 

"Whereas, the Federal Government has yet 
to acknowledge that the Blizzard of 1996 and 
the resulting flooding were related events 
that combined to cause a single major disas
ter; and 

"Whereas, failure to treat the blizzard and 
flooding as one major disaster will result in 
undue hardship; and 

"Whereas, failure to include the 41 addi
tional counties among those declared eligi
ble for Federal public disaster assistance will 
result in the lack of sufficient funds to re
turn many communities in this Common
wealth to an acceptable level of public 
health and safety; and 

"Whereas, the threat of additional snow 
and rain continues to present serious risk to 
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the health, safety and welfare of the citizens 
of this Commonwealth; and 

"Whereas, the Commonwealth and its citi
zens, businesses and municipalities are in 
need of immediate and comprehensive finan
cial assistance to recover from the combined 
effects of snow, ice and flooding that re
sulted from the Blizzard of 1996; therefore, be 
it 

"Resolved, That the Senate join with the 
Governor in respectfully petitioning the 
President of the United States to direct the 
Federal Emergency Management Agency to: 

"(1) acknowledge that the Blizzard of 1996 
and resulting flooding were related events 
that combined to cause a single major disas
ter; 

" (2) declare 41 additional counties eligible 
to receive Federal public disaster assistance 
as a result of that disaster; and 

"(3) expedite the process of providing and 
prioritizing disaster assistance; and be it fur
ther 

"Resolved, That a copy of this resolution be 
delivered to the President of the United 
States and the Director of the Federal Emer
gency Management Agency for immediate 
action; and be it further 

"Resolved, That copies of this resolution be 
transmitted to the presiding officers of each 
house of Congress and to each member of 
Congress from Pennsylvania." 

POM-506. A joint resolution adopted by the 
Legislature of the State of California; to the 
Committee on Commerce, Science, and 
Transportation. 

"ASSEMBLY JOINT RESOLUTION NO. 41 
" Whereas, it is necessary for the United 

States to seize the opportunities presented 
by commercial space activity and, for the 
benefit of all Americans, regain the position 
of leadership in this highly competitive, 
multi-billion dollar international market; 
and 

"Whereas, investment in commercial space 
activity will lead to the creation of jobs, the 
expansion of economic opportunity, and the 
continuance of American world-leadership; 
and 

"Whereas. it is important to assess where 
America stands in a rapidly expanding world 
marketplace and the direction in which 
America needs to proceed in order to com
pete in that marketplace; and 

" Whereas, the United States was once the 
world leader in the provision of commercial 
space launch services and has, over the past 
few years, ceded this leadership to the Euro
pean Space Agency, which now controls over 
60 percent of this booming industry; and 

"Whereas, in the newly emerging low-earth 
orbit satellite market, the area where Cali
fornia has the best opportunity to lead, the 
Chinese have taken the inside track, assisted 
in part by the favorable trade policies of the 
present federal administration; and 

"Whereas, California is uniquely well
placed to serve as one of the leading com
mercial spaceport locations in the nation; 
and 

" Whereas, enactment of a national space
port program will put the United States in a 
stronger position to compete in the commer
cial space activity industry because it will 
enable this nation to fill in the missing piece 
of the commercial space activity circle, 
launch facilities; now, therefore, be it 

"Resolved by the Assembly and Senate of the 
State of California. j ointly, That the Legisla
ture of the State of California hereby de
clares its support for the enactment of a na
tional spaceport program; and be it further 

"Resolved , That the Chief Clerk of the As
sembly transmit copies of this resolution to 

the President and Vice President of the 
United States, to the Speaker of the House 
of Representatives, and to each Senator and 
Representative from California in the Con
gress of the United States. " 

POM-507. A joint resolution adopted by the 
Legislature of the State of Washington; to 
the Committee on Commerce, Science, and 
Transportation. 

" HOUSE JOINT MEMORIAL 4014 
"Whereas, Washington's economy depends 

heavily on international trade, shipbuilding, 
seafaring, and tourism; and -

"Whereas, the United States merchant ma
rine continues to play a vital role in meeting 
the economic , military defense, and inter
national aid objectives of our nation; and 

"Whereas, the cruise ship industry has 
grown on average 9.3 percent annually since 
1980 and is expected to double by the year 
2000; and 

"Whereas, the cruise ship trade, which now 
features Alaska, could grow even faster if it 
also featured Washington state; and 

"Whereas, the cruise ship industry could 
potentially provide an additional one hun
dred million dollars to the Washington state 
economy if a United States coastwise cruise 
ship trade were established, with United 
States vessels transporting passengers be
tween Washington state and other states, 
such as Alaska; and 

"Whereas, representatives from United 
States ports, labor organizations, govern
ment agencies, and the maritime industry 
have met to develop an agreement on the 
successful advancement of a United States 
coastwise cruise ship trade; and 

"Whereas, the United States Congress has 
been considering legislation that provides fi
nancial incentives and operating provisions 
to effectively establish a United States 
coastwise cruise ship trade; 

"Now, therefore, your memorialists re
spectfully pray that the United States Con
gress and President William J. Clinton estab
lish a United States cruise ship industry, 
thereby developing a United States cruise 
ship registry, United States jobs, and a 
United States coastwise cruise ship trade, be 
it 

"Resolved, That copies of this Memorial be 
immediately transmitted to the Honorable 
William J. Clinton, President of the United 
States, the President of the United States 
Senate, the Speaker of the House of Rep
resentatives, and each member of Congress 
from the State of Washington." 

POM-508. A resolution adopted by the Sen
ate of the Legislature of the State of Wash
ington; to the Committee on Commerce, 
Science, and Transportation. 

" SENATE RESOLUTION 1996-8695 
" Whereas, tourism is of vital economic and 

cultural importance to the states and prov
inces of the Pacific Northwest comprised of 
Washington, Alaska, Alberta, British Colum
bia, Idaho, Montana, and Oregon; and 

" Whereas, the State and Provincial gov
ernments of the Pacific Northwest are mem
bers of the Pacific Northwest Economic Re
gion, a nonprofit public-private partnership 
established to promote regional economic 
cooperation; and 

" Whereas. the States and Provinces of the 
Pacific Northwest Region expend in excess of 
$50 million per year to promote the tourism 
industry and attract millions of tourists 
from throughout North America and the 
World; and 

" Whereas, the tourism industry con
stitutes billions of dollars in economic activ-

ity for the States and Provinces of the Pa
cific Northwest Region; and 

"Whereas, the States and Provinces of the 
Pacific Northwest Economic Region have un
dertaken numerous collaborative and inno
vative tourism initiatives that have been 
successful in promoting tourism in the re
gion and have laid the ground work for ongo
ing cooperative tourism development efforts; 
and 

"Whereas, current proposals before Con
gress to establish a National Tourism Board 
and a National Tourism Organization to de
velop a national travel and tourism strategy 
to promote tourism in the United States is 
of considerable importance to the States of 
the Pacific Northwest; and 

" Whereas, participation on the National 
Tourism Board and the National Tourism Or
ganization is of vital interest and impor
tance to the States of the Pacific Northwest; 
now, therefore, be it 

"Resolved , that the Senate of the state of 
Washington respectfully request that a pub
lic and a private sector representative of the 
Pacific Northwest Economic Region be ap
pointed to the National Tourism Board and 
the National Tourism Organization respec
tively; and be it further 

"Resolved, That copies of this resolution be 
immediately transmitted to the Honorable 
William J. Clinton, President of the United 
States, the President of the United States 
Senate, the Speaker of the House of Rep
resentatives, and each member of Congress 
from the State of Washington." 

POM-509. A joint resolution adopted by the 
Legislature of the State of California; to the 
Committee on Environment and Public 
Works. 

" ASSEMBLY JOINT RESOLUTION NO. 39 
"Whereas, the Clinton Administration has 

proposed to end the United States Army 
Corps of Engineers' involvement in flood 
control projects in this state; and 

"Whereas, the flooding that arose from the 
March storms resulted in catastrophic dam
ages to lives and property, including state
wide agricultural losses of $363,700,000, fol
lowing $97,000,000 in losses in January; and 

"Whereas, the recent storms illustrate the 
need to maintain the proactive and coopera
tive efforts of the federal government and 
the state to anticipate flood control needs; 
and 

"Whereas, the citizens of the state are call
ing upon the federal government to continue 
the SO-year presence of the United States 
Army Corps of Engineers in this state, and 
allow the corps to continue working success
fully with state and local officials in prepar
ing and implementing flood control projects 
and policies; and 

"Whereas, the federal proposal to withdraw 
the United States Army Corps of Engineers 
from active involvement in state flood con
trol efforts, thus ending the working rela
tionship between the federal government and 
the state regarding flood control, should be 
reviewed critically; now, therefore, be it 

"Resolved by the Assembly and Senate of the 
State of California, jointly , That the Legisla
ture of the State of California recognizes the 
importance of preserving the existing part
nership between the United States Army 
Corps of Engineers and the state in pursuing 
flood control projects. and respectfully me
morializes the President and Congress of the 
United States to review and reevaluate the 
federal proposal to end the involver.nent of 
the United States Army Corps of Engineers 
in flood control projects in the state; and be 
it further 
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" Resolved, That the Chief Clerk of the As

sembly transmit copies of this resolution to 
the President and Vice President of the 
United States, to the Speaker of the House 
of Representatives. and to each Senator and 
Representative from California in the Con
gress of the United States." 

POM-510. A joint resolution adopted by the 
Legislature of the State of Washington; to 
the Committee on Environment and Public 
Works. 

"HOUSE JOINT MEMORIAL 4043 
"Whereas, the proposed conference mark 

for Mitchell Act funds is three and one-half 
million dollars less than the previous fiscal 
year; and 

"Whereas, this proposed cut to Mitchell 
Act funds is in addition to cuts to this fund 
source over the past several years; and 

"Whereas, the Mitchell Act was created to 
mitigate for the loss of naturally spawning 
salmon due to the federal power system de
veloped on the Columbia River; and 

"Whereas, a reduction in Mitchell Act 
funds will significantly reduce the quantity 
of hatchery-produced salmon produced in the 
Columbia River; and 

"Whereas, reduced Mitchell Act funding 
will make it significantly more difficult to 
enter into an equitable treaty with Canada 
under the United States/Canada Pacific 
Salmon Treaty and will result in increased 
levels of wild salmon being harvested by Ca
nadian fishers; and 

"Whereas, commercial fishing families al
ready hard hit by the effects of adverse 
ocean conditions, endangered species act re
strictions, and recent natural disasters will 
be dealt yet another blow if full Mitchell Act 
funding is not restored; and 

"Whereas, local economies dependent on 
cash inflow from recreational fishing activ
ity will also be severely impacted by the ef
fects of reduced Mitchell Act funding; and 

"Whereas, Federal funding for fish hatch
eries on the Columbia River is of critical im
portance to the states of Washington, Or
egon, and Idaho; 

"Now, therefore, your Memorialists re
spectfully pray that full Mitchell Act fund
ing of eighteen and one-half million dollars 
be restored, be 1 t 

"Resolved, That copies of this Memorial be 
immediately transmitted to the Honorable 
William J. Clinton, President of the United 
States, the President of the United States 
Senate, the Speaker of the House of Rep
resentatives, and each member of Congress 
from the State of Washington." 

POM-511. A joint resolution adopted by the 
Legislature of the State of California; to the 
Committee on Finance. 

"ASSEMBLY JOINT RESOLUTION NO. 22 
"Whereas, social security laws, with re

spect to the taxing of social security as in
come at the federal level, have not been 
changed since the additional law was passed 
in 1983; and 

"Whereas, social security is still taxable if 
personal income is more than twenty-five 
thousand dollars ($25,000) if single, or thirty
two thousand dollars ($32,000) if married; and 

"Whereas, during that period of time, in
flation has increased more than 35 percent, 
with no change in the limits of taxable in
come; and 

"Whereas, on top of the initial tier of so
cial security taxes, a federal law that im
poses an additional higher social security 
tax was recently enacted whereby, under 
specified conditions, in the case of a single 

person earning thirty-four thousand dollars 
($34,000) and a married couple earning forty
four thousand dollars ($44,000), 85 percent of 
social security benefits are added to taxable 
income without an upward shift in the first 
tier threshold of taxable income; and 

" Whereas, senior income increases at a 
very low percentage but the amount of social 
security that is taxed is increasing each 
year; and 

"Whereas, the people who are affected by 
this inflation are the people who can least 
afford it; and 

"Whereas, those income limits, which in
clude both social security and any tax-free 
income, no longer represent a fair amount of 
earnings to warrant tax on social security; 
now, therefore, be it 

"Resolved by the Assembly and Senate of the 
State of California, jointly, That the Legisla
ture of the State of California respectfully 
memorializes the Congress and the President 
to enact appropriate legislation which would 
provide that the two tier taxation of social 
security benefits be eliminated by allowing a 
single person to earn thirty-four thousand 
dollars ($34,000) and a married couple to earn 
forty-four thousand dollars ($44,000) before 
any portion of their social security income is 
taxed, and that those income limits be in
dexed to inflation; and be it further 

" Resolved, That the Chief Clerk of the As
sembly transmit copies of this resolution to 
the President and Vice President of the 
United States, to the Speaker of the House 
of Representatives, to the Chairpersons of 
the House and Senate Committees on Aging, 
and to each Senator and Representative from 
California in the Congress of the United 
States." 

POM-512. A joint resolution adopted by the 
Legislature of the State of California; to the 
Committee on Finance. 

"ASSEMBLY JOINT RESOLUTION NO. 19 
"RESOLUTION CHAPTER 78 

"Whereas, section 405 of Title 42 of the 
United States Code mandates that states col
lect the social security account numbers of 
parents when birth certificates are issued; 
and 

"Whereas, due to their common use as in
dividual identifiers by both the public and 
private sectors, social security account num
bers are essential tools for enforcing child 
support obligations because many of the 
child support enforcement actions mandated 
by federal law cannot be successfully under
taken without the use of social security ac
count numbers; and 

"Whereas, California has made tremendous 
progress in collecting delinquent child sup
port orders through use of the state's tax 
collection agency, the Franchise Tax Board, 
and by refusing to issue or renew licenses if 
an individual is delinquent in paying his or 
her child support; and 

"Whereas, these are model child support 
enforcement programs that have been adopt
ed in several other states; and 

"Whereas, these programs will not con
tinue to be successful without utilization of 
the obligor's social security account number; 
and 

"Whereas, a further exception to federal 
law is needed for documents used to enforce 
child support orders, specifically, marriage 
certificates and family law court documents; 
and 

" Whereas, in many cases, these documents 
represent the only real opportunity to obtain 
the social security account numbers of the 
petitioner and respondent; and 

"Whereas, social security account numbers 
are not provided on the marriage certificate 

at the beginning of the marriage, nor on the 
dissolution court documents at the end of 
the marriage, or on documents relating to 
the establishment of paternity, and con
sequently, the gathering of this information 
is entirely dependent on voluntary coopera
tion of the petitioner and the respondent; 
and 

"Whereas, as of December 31, 1994, there 
were 2,304,362 Title IV-D cases, of which 
1,126,422 were cases in which either a parent 
of the assets of a parent had not yet been lo
cated; and 

"Whereas, it is essential that federal law 
be amended to allow the inclusion of social 
security account numbers on applications for 
licenses and certificates of marriage and on 
family law court records, and that federal 
law be further clarified to permit the contin
ued maintenance of social security account 
numbers on court and other public agency 
records where the numbers were collected 
prior to October 1, 1990, and to permit states 
to make the social security account numbers 
available to child support agencies for the 
exclusive purpose of child support enforce
ment in accordance with federal and state 
law: Now, therefore, be it 

"Resolved, by the Assembly and Senate of the 
State of California, jointly, That the Legisla
ture of the State of California respectfully 
memorializes the President and the Congress 
of the United States to amend federal law (42 
U.S.C.A. Sec. 405) to allow social security ac
count numbers to be included on applica
tions for licenses and certificates of mar
riage and on records related to petitions for 
dissolution of marriage, and to clarify that 
social security account numbers on court 
and other public agency records may be 
maintained if they were collected prior to 
October 1, 1990, and permit states to make 
the social security account numbers avail
able to child support agencies for the exclu
sive purpose of child support enforcement in 
accordance with federal and state law; and 
be it further 

"Resolved, That the Chief Clerk of the As
sembly transmit copies of this resolution to 
the President and Vice President of the 
United States, the Speaker of the House of 
Representatives, and each Senator and Rep
resentative from California in the Congress 
of the United States." 

POM-513. A joint resolution adopted by the 
Legislature of the State of California; to the 
Committee on Finance. 

"ASSEMBLY JOINT RESOLUTION 24 
"Whereas, the ancient civilization of As

syria, located in Bet-Nahirain (Mesopota
mia) in what is now modern day Iraq, was re
nown for its art and culture; and 

"Whereas, in the eighth century B.C. King 
Assurnasirpal II of Assyria built the palace 
at Nimrud which contained highly descrip
tive bas-relief sculptures; and 

"Whereas, an Assyrian relief from the pal
ace at Nimrud was recently purchased at 
auction for $11.9 million by an anonymous 
buyer; and 

"Whereas, Assyrians who are in diaspora 
throughout the world today are united in 
their vehement objection to the illicit sale 
and trafficking of Assyrian ancient antiq
uities and artifacts; and 

"Whereas, the illicit sale and trafficking of 
ancient antiquities and artifacts is not lim
ited to Assyrian artifacts but involves the 
cultural treasures of historical civilizations 
throughout the world, from the ancient tem
ples of Angkor Wat in Cambodia, to Native 
American villages in the United States; and 

"Whereas, the United Nations Educational, 
Scientific and Cultural Organization 
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(UNESCO) is seeking to establish an inter
national code of ethics for art dealers and 
cultural professionals to help combat the 
rise in illicit trafficking of cultural antiq
uities and artifacts throughout the world; 
and 

"Whereas, the illicit sale and purchase of 
cultural and antiquities and artifacts by per
sonal art collectors diminishes their edu
cational and aesthetic value, denigrates the 
history, art, legacy, and culture of the an
cient civilizations that created those antiq
uities and artifacts, displays a lack of sen
sitivity toward the descendants of those civ
ilizations, and demonstrates disrespect for 
the cultural heritage of all of humankind; 
now, therefore, be it 

Resolved by the Assembly and Senate of the 
State of California, jointly, That the Legisla
ture of the State of California respectfully 
memorializes the President and Congress of 
the United States to take measures to halt 
the illicit sale and trafficking of cultural an
tiquities, including Assyrian artifacts, and 
to support the efforts of UNESCO to combat 
this serious problem; and be it further 

Resolved, That the Chief Clerk of the As
sembly transmit copies of this resolution to 
the President and Vice President of the 
United States, to the Speaker of the House 
of Representatives, and to each Senator and 
Representative from California in the Con
gress of the United States." 

POM-514. A resolution adopted by the Sen
ate of the Legislature of the State of Michi
gan; to the Committee on Finance. 

"SENATE RESOLUTION NO. 222 
"Whereas, an excellent highway network is 

vitally important to Michigan's economic 
well-being. All of the components of the 
state's economy are closely tied to the qual
ity of the roadways used in transporting 
goods, services, and people throughout 
Michigan; and 

"Whereas, Michigan's ability to maintain 
our transportation infrastructure is seri
ously impaired by the current policies of the 
federal government with regard to the fed
eral gas tax each individual and business 
pays with every gallon of gasoline purchased. 
This unfair system costs the state hundreds 
of millions of dollars each year. The result is 
an increasing problem with the conditions of 
our roads and bridges; and 

"Whereas, the largest element of the over
all gas tax is the federal gas tax, which rep
resents 18.4 cents of each dollar of gasoline 
sold. Of all of the states required to forward 
taxes to the federal government each year, 
Michigan ranks among the lowest in the 
ratio of gas tax revenues being returned to 
the citizens who paid the tax. In 1993, for ex
ample, $733.7 million was paid to the Federal 
Highway Trust Fund, and only $520.1 million 
was returned, a loss of $213.6 million, a loss 
that sets Michigan at a distinct disadvan
tage when making road improvements. Con
sidering the inequitable manner in which 
this money is reallocated to the states of the 
union, it is clear that Michigan is bearing an 
oppressive burden through this taxation, a 
development of the tax structure that must 
be changed; and 

"Whereas, adding to Michigan's tremen
dous burden, during the years 1990-1995, our 
state contributed $1.168 billion to federal def
icit reduction, dollars that were initially 
collected to improve transportation routes 
in Michigan. This amount comprises ap
proximately 20 percent of the total amount 
levied on Michigan citizens for the years 
1990-1995. In addition , by 1999 Michigan's 
total contributions to deficit reduction are 

expected to total $2.099 billion, an amount 
that would certainly enable us to better 
maintain our roads and highways; and 

"Whereas, clearly, Michigan is at a great 
disadvantage with states that receive far 
higher returns on their gas tax dollars 
marked for road improvements. In effect, we 
are subsidizing transportation maintenance 
and projects elsewhere when improvements 
are so desperately needed in our own state; 
and 

"Whereas, with the new approaches to 
budgetary matters in Washington and a re
newed willingness to examine the true costs 
of all spending policies, the time is right to 
remedy this unjust situation; now, therefore, 
be it 

"Resolved by the Senate, That we urgently 
and respectfully request the Congress of the 
United States to return to Michigan all of 
the revenue from the federal gas tax col
lected in Michigan; and be it further 

"Resolved, That copies of this resolution be 
transmitted to the President of the United 
States Senate, the Speaker of the United 
States House of Representatives, and to each 
member of the Michigan congressional dele
gation with the request that each member 
review this issue and offer a formal response 
to this body, the Michigan State Senate." 

POM-515. A resolution adopted by the Sen
ate of the Legislature of the State of Michi
gan; to the Committee on Finance. 

"SENATE RESOLUTION NO. 223 
"Whereas, the quality of Michigan road

ways has a great deal to do with the state's 
competitiveness in attracting and retaining 
jobs for our citizens. Every individual and 
every business in Michigan is affected when 
Michigan roads suffer from insufficient 
maintenance. Finding the means to meet 
this financial challenge is of the utmost im
portance to both state and local policy
makers as we prepare for the twenty-first 
century; and 

"Whereas, the difficult task of providing 
excellence in transportation in Michigan is 
made far worse by some of the current prac
tices of the federal government with regard 
to the allocation of money raised by the fed
eral gas tax; and 

"Whereas, the current practices of the fed
eral government with regards to the alloca
tion of dollars raised by the federal tax make 
it difficult for Michigan to improve and ex
pand its transportation system. Of the states 
required to send money to the federal gov
ernment, in accordance with the federal 
funding formula, Michigan sends signifi
cantly more money to Washington than it 
receives back. In 1993, for example, Michigan 
paid a total of S733. 7 million to the Federal 
Highway Trust Fund, and only $520.1 million 
was returned; and 

"Whereas, in addition, even more money 
designated for return to Michigan, and sev
eral other states, is being withheld by fed
eral transportation authorities. This money 
is critical to our transportation infrastruc
ture and a vital component of the state's 
economic well-being. 

"Whereas, the current budget debate offers 
an opportunity to reexamine this critical as
pect of public spending. This examination 
should include immediately correcting the 
gross inequities in allocating the funds gen
erated by the federal gas tax; now, therefore, 
be it 

" Resolved by the Senate, That we respect
fully, but urgently, ask the Congress of the 
United States to release to the states, in
cluding Michigan, any federal road funding 
due under the gas tax formula but currently 

being held back by the federal government; 
and be it further 

"Resolved, That copies of this resolution be 
transmitted to the President of the United 
States Senate, the Speaker of the United 
States House of Representatives, and to each 
member of the Michigan congressional dele
gation with the request that each member 
review this issue, offering a formal response 
to this body, the Michigan State Senate." 

POM-516. A resolution adopted by the Sen
ate of the Legislature of the State of Wash
ington; to the Committee on Finance. 

"SENATE RESOLUTION 1996-8696 
"Whereas, the Pacific Northwest Region 

comprising of Washington, Alaska, British 
Columbia, Alberta, Montana, Idaho, and Or
egon contains numerous border crossings be
tween the United States and Canada; and 

"Whereas, cultural, social, and economic 
exchanges between the citizens, organiza
tions, and businesses of the region have his
torically been and continue to be an integral 
part of the regions economic and cultural de
velopment; and 

"Whereas, the historically close and con
stant ties between the two countries of Can
ada and the United States have been forged 
and maintained by continuous cultural ex
changes ranging from fraternities, social, 
sports, and business clubs to name but a few; 
and 

"Whereas, the rapid changes in global af
fairs require countries to renew and enhance 
their ties with neighboring states and coun
tries; and 

"Whereas, millions of individuals cross the 
borders of the Pacific Northwest per annum 
including numerous tourists expending bil
lions of dollars in the United States and Can
ada; and 

"Whereas, a border crossing fee as pro
posed by current federal legislation would 
adversely impact both the economy, culture, 
and quality of life for many of the regions ' 
citizens; now, therefore, be it 

"Resolved, That the Senate of the state of 
Washington opposes any proposal that would 
levy a fee on any individuals crossing the 
borders of the United States; and be it fur
ther 

"Resolved, That copies of this resolution be 
immediately transmitted to the Honorable 
William J. Clinton, President of the United 
States, the President of the United States 
Senate, the Speaker of the House of Rep
resentatives, each member of Congress from 
the State of Washington, Oregon, Montana, 
and Idaho, and the Secretary of the United 
States Customs and Immigration Depart
ment." 

INTRODUCTION OF BILLS AND 
JOINT RESOLUTIONS 

The following bills and joint resolu
tions were introduced, read the first 
and second time by unanimous con
sent, and referred as indicated: 

By Mr. LAUTENBERG: 
S. 1632. A bill to prohibit persons convicted 

of a crime involving domestic violence from 
owning or possessing firearms. and for other 
purposes; to the Committee on the Judici
ary. 

S. 1633. A bill to provide for school bus 
safety, and for other purposes; to the Com
mittee on Commerce, Science, and Transpor
tation. 

By Mr. LEVIN (for himself, Mr. DOLE, 
Mr. DASCHLE, Mr. INOUYE, and Mr. 
D'AMATO): 
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S. 1634. A bill to amend the resolution es

t ablishing the Franklin Delano Roosevelt 
Memorial Commission to extend the service 
of certain members; to the Committee on 
Rules and Administration. 

By Mr. DOLE (for himself, Mr. THUR
MOND, Mr. STEVENS, Mr. HELMS, Mr. 
COCHRAN, Mr. WARNER, Mr. LOTT, Mr. 
KYL, Mr. SMITH, Mr. !NHOFE, Mr. 
NICKLES, Mr. KEMPTHORNE, Mr. ABRA
HAM, Mr. MCCAIN, Mrs. HUTCHISON, 
Mr. COATS, Mr. COHEN, Mr. 
SANTORUM, Mr. MACK, and Mr. 
DOMENICI). 

S. 1635. A bill to establish a United States 
policy for the deployment of a national mis
sile defense system, and for other purposes; 
to the Committee on Armed Services. 

By Mr. WYDEN: 
S. 1636. A bill to designate the United 

States Courthouse under construction at 1030 
Southwest 3rd A venue, Portland, Oregon, as 
the " Mark 0 . Hatfield United States Court
house," and for other purposes; to the Com
mittee on Environment and Public Works. 

By Mr. HARKIN: 
S. 1637. A bill to amend the Internal Reve

nue Code of 1986 to revise the tax rules on ex
patriation, and for other purposes; to the 
Committee on Finance. 

By Mr. PRESSLER (for himself, Mr. 
GLENN, Mr. D'AMATO, Mr. KERREY, 
Mr. BENNETT, and Mrs. FEINSTEIN): 

S. 1638. A bill to promote peace and secu
rity in South Asia; to the Committee on For
eign Relations. 

By Mr. DOLE (for himself, Mr. THUR
MOND, Mr. WARNER, and Mr. GRAMM): 

S. 1639. A bill to require the Secretary of 
Defense and the Secretary of Health and 
Human Services to carry out a demonstra
tion project to provide the Department of 
Defense with reimbursement from the Medi
care program for health care services pro
vided to Medicare-eligible beneficiaries 
under TRICARE; to the Committee on Fi
nance. 

STATEMENTS ON INTRODUCED 
BILLS AND JOINT RESOLUTIONS 

By Mr. LAUTENBERG: 
S . 1632. A bill to prohibit persons con

victed of a crime involving domestic 
violence from owning or possessing 
firearms, and for other purposes; to the 
Committee on the Judiciary. 

FIREARMS LEGISLATION 
• Mr. LAUTENBERG. Mr. President, 
today I am introducing legislation that 
would prohibit individuals who have 
been convicted of a crime involving do
mestic violence from owning or pos
sessing firearms. 

Under current Federal law, Mr. Presi
dent, it is illegal for people convicted 
of felonies to possess firearms. Yet 
many people who engage in serious 
spousal or child abuse ultimately are 
not charged with or convicted of felo
nies. At the end of the day, maybe fol
lowing a plea bargain, they are con
victed of misdemeanors. And these peo
ple are still free under Federal law to 
possess firearms. 

This legislation will close this loop
hole, and will help keep guns out of the 
hands of people who have proven them
selves to be violent and a threat to 
those closest to them. The legislation 

would add to the list of persons dis- s. 1632 
qualified from owning or possessing a Be it enacted by the Senate and House of Rep-
firearm individuals who have been con- resentatives of the United States of America in 
vic ted of any crime involving domestic Congress assembled , 
violence , regardless of the length, SECTION 1. DEFINITIONS. 
term, or manner of punishment. This Sect ion 921(a) of title 18, United States 
includes violent crimes committed by a Code, is amended by adding at the end the 

following new paragraph: 
spouse, former spouse, paramour, par- " (33) The term 'crime involving domestic 
ent, guardian or similar individual. violence ' means a felony or misdemeanor 

Mr. President, although there is a crime of violence, regardless of length, term, 
growing awareness about the problem or manner of punishment, committed by a 
of domestic violence, in many places, current or former spouse, parent, or guard
even today, these outrageous acts are ian of the victim, by a person with whom the 
not taken as seriously as other forms victim shares a child in common, by a person 
of brutal behavior. Yet each year an es- who is cohabitating with or has cohabitated 

with the victim as a spouse, parent, or 
timated 2 million women are victim- guardian, or ·by a person similarly situated 
ized by domestic violence. That is 10 to a spouse, parent, or guardian of the victim 
times the number of women who are di- under the domestic or family violence laws 
agnosed with breast cancer. Of those 2 of the jurisdiction in which such felony or 
million women, nearly 6,000 die at the misdemeanor was committed.". 
hands of men who at least at one time SEC.2. UNLAWFULACTS. 
claimed to love them. About 70 percent Section 922 of title 18, United States Code, 
of the time, those hands are holding a is amended-
gun. (1) in subsection (d)-

Mr. President, much of the killing (A) by striking "or" at the end of para-
d . h d t· graph (7); 

and maiming associate Wit omes lC (B) by striking the period at the end of 
violence could not happen but for the paragraph (8) and inserting"; or"; and 
presence of a firearm. The New Eng- (C) by inserting after paragraph (8) the fol-
land Journal of Medicine reports that lowing new paragraph: 
in households with a history of batter- "(9) is under indictment for, or has been 
ing, a gun in the home increases the convicted in any court of, any crime involv
likelihood that a woman will be mur- ing domestic violence."; and 

f h nl d f (2) in subsection (g)-
dered fivefold. 0 ten, t e o Y i - (A) by striking "or" at the end of para-
ference between a battered woman and graph (7); 
a dead woman is the presence of a gun. (B) in paragraph (8), by striking the 

Acts of domestic violence, by their comma and inserting " ; or" ; and 
nature, are especially dangerous and (C) by inserting after paragraph (8) the fol -
require special attention. These crimes lowing new paragraph: 
involve people who have a history to- "(9) who is under indictment for, or has 
gether, and who perhaps share a home been convicted in any court, or any crime in
or a child. These are not violent acts volving domestic violence," . 

SEC. 3. RULES AND REGULATIONS. 
between strangers, and they do not Section 926(a) of title 18, United States 
arise from a chance meeting. Even Code, is amended-
after a split, the individuals involved (1) by striking " and" at the end of para-
often by necessity have a continuing graph (2); 
relationship of some sort. The hus- (2) by striking the period at the end of 
bands, boyfriends, and former husbands · paragraph (3) and inserting"; and" ; and 
who commit these crimes often have a (3) by inserting after paragraph (3) the fol-
record of violent and threatening be- lowing new paragraph: 
havior. And yet, frequently, these men "(4) regulations providing for the effective 

receipt and secure storage of firearms relin
are being permitted to possess fire- quished by or seized from persons described 
arms-with no legal restrictions. in subsection (d)(9) or (g)(9) of section 922." . 

The statistics and data are clear. Do- SEC. 4• RESTORATION oF ciVIL RIGHTS AFrER 
mestic violence, no matter how it isla- CONVICTION. 
beled, leads to more domestic violence. Section 921(a)(20) of title 18, United States 
And guns in the hand of convicted Code, is amended by striking the period at 
spouse abusers lead to death. the end and inserting the following: " ; or 

To me, Mr. President, it is a simple such restoration of civil rights occurs follow
proposition. Those guilty of acts of do- ing conviction of a crime of domestic vio
mestic violence should not be trusted lence (as defined in section 921(a)(33)). A con

viction of a crime of domestic violence shall 
to acquire or possess a gun. Period. not be considered to be a conviction for pur-

Mr. President, this legislation would poses of this chapter if the conviction is re
save the lives of many innocent Ameri- versed or set aside based on a determination 
cans. But it also would send a message that the conviction is invalid, or if the per
about our Nation's commitment to son has been pardoned, unless the authority 
ending domestic violence, and about t hat grants the pardon expressly states that 
our determination to protect the mil- the person may not ship, transport, possess, 
lions of women and children who suffer or receive firearms. " . 
from this abuse. SEC. 5. ADMINISTRATIVE RELIEF FROM CERTAIN 

I hope my colleagues will support the FIREARM PROHIBITIONS. 
bill , and ask unanimous consent that a (a) IN GENERAL.-Section 925(c) of title 18, 

United States Code, is amended-
copy of the legislation be printed in the (1) in the first undesignated sentence, by 
RECORD. inserting "(other than a person convicted of 

There being no objection, the bill was a crime of domestic violence as defined in 
ordered to be printed in the RECORD, as section 921(a)(33))" before "who is prohib-
follows: ited"; and 
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(2) in the fourth undesignated sentence
(A) by inserting "person (other than a per

son convicted of a crime of domestic violence 
as defined in section 921Ca)(33)) who is a" be
fore "licensed importer"; and 

(B) by striking "his" and inserting "the 
person's". 

(b) APPLICABILITY.-The amendments made 
by subsection (a) shall apply to-

(1) application for administrative relief 
and actions for judicial review that are pend
ing on the date of enactment of this Act; and 

(2) applications for administrative relief 
filed, and actions for judicial review brought, 
after the date of enactment of this Act.• 

By Mr. LAUTENBERG: 
S. 1633. A bill to provide for school

bus safety, and for other purposes; to 
the Committee on Commerce, Science, 
and Transportation. 
THE OMNffiUS SCHOOL TRANSPORTATION SAFETY 

ACT OF 1996 
•Mr. LAUTENBERG. Mr. President, 
today I am introducing legislation, the 
Omnibus School Transportation Safety 
Act of 1996, that would improve the 
safety of schoolbus travel. 

The legislation would require back
ground checks of schoolbus drivers, es
tablish minimum proficiency standards 
for such drivers, and promote advanced 
technologies that can help prevent 
schoolbus accidents. In addition, the 
bill calls for a variety of studies that 
could improve schoolbus safety and in
crease the information on bus safety 
available to school districts and par
ents. 

Mr. President, America's school
children have a right to safe transpor
tation to and from school. And we have 
a responsibility to do everything we 
can to guarantee that safety. 

To ensure our children's safety, we 
first must ensure that bus drivers are 
decent individuals who will not harm 
their passengers. Unfortunately, sexual 
deviants often are attracted to driving 
a schoolbus because the job gives them 
easy access to children who are the 
focus of their sexual desires. 

Children who ride on schoolbuses, 
particularly those in elementary 
school, are extremely vulnerable to 
physical abuse. They are too young to 
comprehend what is being done to 
them and too small to physically de
fend themselves from an attack. As a 
nation, we have a responsibility to pro
vide as much protection as possible to 
this vulnerable population. My bill 
therefore would require all States to 
perform a Federal background check 
on potential schoolbus drivers before 
they are allowed to be alone with our 
children. 

Eighteen States-Alaska, Arizona, 
California, Colorado, Connecticut, 
Delaware, Florida, Michigan, Mis
sissippi, New Jersey, New York, Ohio, 
Oregon, Pennsylvania, Utah, Virginia, 
Washington, and Louisiana-already 
conduct State and Federal background 
checks on their drivers. My amend
ment generally would not affect how 
these States administer their pro
grams. 

Fourteen States-Hawaii, Kentucky, 
Maryland, Massachusetts, Minnesota, 
Missouri, New Hampshire, North Caro
lina, Rhode Island, Texas, West Vir
ginia, Nebraska, Illinois, and Wiscon
sin-currently perform only State 
background checks. This is well-mean
ing, but insufficient. A convicted sex
ual deviant can easily move to one of 
these States, receive a clean back
ground check, and begin driving his 
prey to and from school. My bill there
fore would require those States to par
ticipate in the nationwide, Federal pro
gram. 

There also are 18 States-Alabama, 
Arkansas, Georgia, Idaho, Indiana, 
Iowa, Kansas, Maine, Montana, Ne
vada, New Mexico, North Dakota, 
Oklahoma, South Carolina, South Da
kota, Tennessee, Vermont, and Wyo
ming-that have no background checks 
for their schoolbus drivers. There is no 
rational reason why these States 
should not do more to protect their 
citizens. 

Mr. President, during the 2 months 
after California instituted Federal 
criminal background checks in 1990, it 
screened out 150 convicted sex offend
ers, child molesters, and violent crimi
nals who tried to get permits to drive 
schoolbuses. This is shocking and my 
bill would address this problem. 

Beyond requiring background checks 
for prospective schoolbus drivers, Mr. 
President, my bill includes a variety of 
provisions designed to reduce school
bus accidents. 

During the past 10 years, 300 school
age pedestrians under 19 years of age 
have died in schoolbus-related crashes. 
Two-thirds were killed by their own 
schoolbus. Half of all school-age pedes
trians killed by schoolbuses in the past 
10 years were 5- and 6-year-olds. On av
erage, 21 school-age pedestrians are 
killed by schoolbuses each year, and 9 
are killed by other vehicles involved in 
schoolbus-related crashes. 

Mr. President, as a nation, we need 
to do much more to prevent schoolbus 
accidents. This bill attacks the prob
lem on a number of fronts. 

First, it would establish proficiency 
standards for schoolbus drivers. 

Mr. President, driving a schoolbus 
with 40 young, screaming children is a 
unique skill that deserves specialized 
training. Unfortunately, many drivers 
are distracted when their young pas
sengers are noisy or otherwise disrup
tive, and the results can be tragic. In
attention is one of the two factors 
most often reported by police for 
schoolbus drivers striking school-age 
pedestrians. 

Bus drivers already are required to 
possess a commercial driver's license 
with a general endorsement for those 
driving vehicles with more than 15 pas
sengers. However, there are no Federal 
standards specifically directed to 
schoolbus drivers. My bill would re
quire the Secretary of Transportation 
to prescribe such standards. 

Mr. President, some States already 
prescribe a level of proficiency for 
schoolbus drivers, but many do not. My 
bill generally would not interfere with 
existing State programs, but it would 
ensure that all schoolbus drivers meet 
a minimum standard of proficiency. 

Another way that my bill would re
duce schoolbus accidents is by assist
ing States to develop safer places for 
children to enter and leave their bus. 
For example, States could make bus 
stops more safe by increasing their vis
ibility. Similarly, States could estab
lish special safe areas in which chil
dren could disembark from busses, 
away from traffic. 

The legislation also would require 
the Secretary of Transportation to pro
mote the use and reduce the cost of 
hazard warning systems or sensors that 
alert schoolbus drivers of pedestrians 
or vehicles in, or approaching, the path 
of the schoolbus. These types of warn
ing systems can be critical in saving 
the lives of young people. Unfortu
nately, many school districts have 
failed to invest in such systems. One 
reason is that their cost can be high. 
We need to explore ways to reduce 
those costs. 

Another provision in the bill would 
require the Secretary to improve train
ing materials on schoolbus safety and 
to improve the distribution and avail
ability of such materials to schools for 
use by the student safety patrols. The 
most effective way to protect school
children is to teach them to protect 
themselves. The Department of Trans
portation can do more in this area. 

My legislation also would promote 
research into the possibility of install
ing safety belts in schoolbuses. 

Mr. President, in addition to the loss 
of life attributed to schoolbus acci
dents that I mentioned earlier, ap
proximately 10,000 schoolbus pas
sengers are injured every year. Most 
injuries occur during side and rollover 
collisions. In this type of collision, the 
compartmentalized seat does not pro
tect children, who can fall up to 8 feet 
to strike the roof, windows, other 
seats, and other children. 

To reduce these types of injuries, the 
State of New Jersey requires the in
stallation and use of safety belts in all 
schoolbuses. New Jersey's State law in 
this area was adopted after a study by 
the New Jersey Office of Highway Traf
fic Safety into the safety of lap seat
belts in large school vehicles. That 
study concluded that installation of 
seatbelts in all schoolbuses would im
prove vehicles' overall safety perform
ance. The study recommended that 
schoolbuses be required to be equipped 
with seatbelts, which led to later en
actment of the New Jersey law. 

Mr. President, I support this law and 
believe it should be adopted on a Na
tion-wide basis. It is nearly impossible 
for a bus without belts to rollover 
without causing injuries or death. 
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However, I recognize that some in 
Washington believe more information 
is needed before establishing such a 
Federal requirement. 

One cause of this skepticism is that 
the Federal Government does not study 
crashes in which there are no injuries. 
The National Transportation Safety 
Board only investigates bus crashes 
where there are severe injuries or fa
talities. Therefore, the data they col
lect do not accurately reflect the bene
fits of safety belts in schoolbuses. 

A bus with safety belts costs an aver
age of $1,000 more than a bus without 
belts. With an estimated schoolbus life 
of 15 years, seatbelt installation would 
cost approximately $66 per bus per 
year. 

Children are already required to wear 
seatbelts in cars. Installation of seat
belts on the standard size school buses 
would reinforce the importance of 
wearing seatbelts, reduce injuries to 
our children, cost relatively little to 
install and maintain, and overall, 
makes schoolbus transportation safer 
for our children. 

My bill would require the National 
Highway Traffic Safety Administration 
[NHTSA] to study the safety impact of 
safety belts on schoolbuses. It specifi
cally requires that NHTSA evaluate 
the real life consequences of New Jer
sey's safety belt law. I am hopeful that 
the resulting study will help end the 
longstanding debate on this issue, so 
we can move forward to protect the 
lives of our Nation's children. 

Mr. President, this legislation also 
requires the Secretary of Transpor
tation to begin a rulemaking process to 
determine the feasibility and prac
ticability of: First, decreasing the 
flammability of materials used in the 
construction of the interiors of 
schoolbuses; second, informing pur
chasers of schoolbuses on the second
ary market that those buses may not 
meet current NHTSA standards; and 
·third, establishing construction and de
sign standards for wheelchairs used in 
the transportation of students in 
school buses. 

The bill also requires the Secretary 
to conduct a variety of studies de
signed to provide an accurate data base 
of schoolbus safety information. In ad
dition, the bill, in response to requests 
from some States, calls for Federal 
guidelines on the securing in a school
bus of children under the age of five, 
and on measures to facilitate their 
evacuation in an emergency. 

Mr. President, the Omnibus School 
Transportation Safety Act of 1996 is 
comprehensive legislation that would 
dramatically reduce deaths and inju
ries of children associated with school
bus accidents. 

I hope my colleagues will support the 
bill, and ask unanimous consent that 
the text of the legislation, along with a 
section-by-section analysis of the bill, 
be included in the RECORD. 

There being no objection, the mate
rial was ordered to be printed in the 
RECORD, as follows: 

s. 1633 
Be it enacted by the Senate and House of Rep

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE; FINDINGS. 

(a) SHORT TITLE.-This Act may be cited as 
the "Omnibus School Transportation Safety 
Act of 1996" . 

(b) FINDINGS.-The Congress finds the fol
lowing: 

(1) In the United States, school buses trav
el more than 4,000,000,000 miles each year to 
transport approximately 25,000,000 children 
to and from school and various school-relat
ed activities. 

(2) School buses are specifically designed 
to carry children safely to and from school, 
and generally are operated by educational 
agencies that receive Federal assistance for 
educational activities. 

(3) On the average, each year in the United 
States-

(A) 17 occupants are killed while riding 
school buses, of which-

(i) 10 pupils are killed while riding type I 
school buses with a gross weight rating of 
greater than 10,000 pounds, and those school 
buses are predominantly used in the United 
States; 

(11) 2 pupils are killed while riding other 
vehicles used as school buses; and 

(iii) 5 drivers are killed while driving 
school buses; 

(B) 38 children are killed in loading zones 
surrounding school buses; 

(C) 480 children are seriously injured while 
riding school buses; and 

(D) 160 children are seriously injured while 
boarding or leaving school buses. 

(4) Although most crashes involving school 
buses are minor, some examples of serious 
crashes that have had tragic consequences, 
include-

(A) the school bus crash that occurred in 
Alton, Texas; 

(B) the school bus crash that occurred in 
October of 1995, in Fox River Grove, illinois; 
and 

(C) the recent school bus crash outside of 
Green Bay, Wisconsin, that killed the driver. 

(5) Each year approximately 35,000 school 
buses are manufactured in the United States. 
The components for those buses are produced 
in various locations throughout the United 
States. The few companies that manufacture 
those buses ship the buses throughout the 
United States and to foreign countries. 

(6) Numerous Federal laws, including sub
title VI of title 49, United States Code, regu
late school buses as commercial motor vehi
cles. Subtitle VI of title 49, United States 
Code, provides for-

(A) motor vehicle safety standards under 
chapter 311 of that subtitle; and 

(B) the regulation of commercial motor ve
hicle operators under chapter 313 of that sub
title. 
SEC. 2. DEFINITIONS. 

For purposes of this Act, the following 
definitions shall apply: 

(1) Bus.-The term "bus" means a motor 
vehicle with motive power, except a trailer, 
designed for carrying more than 10 persons. 

(2) LOCAL EDUCATIONAL AGENCY.-The term 
"local educational agency" means a local 
educational agency (as that term is defined 
in section 14101 of the Elementary and Sec
ondary Education Act of 1965 (20 U.S.C. 8801)) 
that receives Federal funds. 

(3) NATIONAL CRIMINAL HISTORY BACK
GROUND CHECK SYSTEM.-The term "national 

criminal history background check system" 
has the meaning given that term in section 
5(6) of the National Child Protection Act of 
1993 (42 U.S.C. 5119c(6)). 

(4) NEWLY EMPLOYED.-With respect to the 
employment of a school bus driver by an em
ployer, the term " newly employed" applies 
to the initial employment of an individual 
who has not been similarly employed by that 
employer. 

(5) POSTSECONDARY INSTITUTION.-The term 
"postsecondary institution" means an insti
tution of higher education, as that term is 
defined in section 481(a)(1) of the Higher Edu
cation Act of 1965 (20 U.S.C. 1088(a)(1)). 

(6) PRIVATE SCHOOL.-The term "private 
school" includes any private postsecondary 
institution. 

(7) SCHOOL BUS.-The term "school bus"
(A) means a bus that is used for purposes 

that include carrying pupils to and from a 
public or private school or school-related 
events on a regular basis; and 

(B) does not include a transit bus or a 
school-chartered bus. 

(8) SCHOOL-CHARTERED BUS.-The term 
"school-chartered bus" means a bus that is 
operated under a short-term contract with 
State, local, or private school authorities, 
which have acquired exclusive use of the bus 
at a fixed charge in order to provide trans
portation for a group of pupils to a special 
school-related event. 

(9) SECRETARY.-The term "Secretary" 
means the Secretary of Transportation. 

(10) STATE.-The term "State" means each 
of the 50 States, the District of Columbia, 
and the Commonwealth of Puerto Rico. 

SEC. 3. PROFICIENCY STANDARDS FOR SCHOOL 
BUS DRIVERS. 

(a) PROFICIENCY STANDARDS.-Not later 
than 1 year after the date of enactment of 
this Act, the Secretary shall issue regula
tions establishing proficiency standards for 
school bus drivers (including drivers of 
school-chartered buses) who are required 
under applicable State law to possess a com
mercial driver's license to operate a school 
bus. 

(b) EXEMPTION FOR CERTAIN STATES.-The 
regulations issued under subsection (a) shall 
provide that a State may use State pro
ficiency standards, in lieu of the standards 
established by such regulations, if-

(1) the State proficiency standards are es
tablished before the date on which the pro
ficiency standards under such regulations 
are established; and 

(2) the Secretary determines that such 
State proficiency standards are as rigorous 
as the proficiency standards under such reg
ulations. 

(c) DEMONSTRATION OF PROFICIENCY.-Upon 
the establishment of the proficiency stand
ards under subsection (a), each school bus 
driver referred to in such subsection shall 
demonstrate (at such intervals as the Sec
retary shall prescribe) to the employer of the 
driver, the local educational agency, the 
State licensing agency, or other person or 
agency responsible for regulating school bus 
drivers, the proficiency of that driver in op
erating a school bus in accordance, as the 
case may be, with the proficiency stand
ards-

(1) established by the regulations issued 
under subsection (a); or 

(2) established by the State concerned and 
determined by the Secretary to be as rigor
ous as the proficiency standards established 
by the regulations issued under subsection 
(a). 
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SEC. 4. CRIMINAL BACKGROUND CHECKS OF 

SCHOOL BUS DRIVERS. 
(a) PROHIBITION ON EMPLOYMENT PENDING 

CHECK.-Notwithstanding any other provi
sion of law, no local educational agency, pri
vate school, or contractor providing school 
transportation services to a local edu
cational agency or private school , may 
newly employ an indiVidual as a driver of a 
school bus of, or on behalf of, the agency or 
private school before the completion of a 
background check of that individual through 
the national criminal history background 
check system to determine whether the indi
vidual has been convicted of a crime which 
would warrant barring the person from du
ties as a driver of a school bus. 

(b) BACKGROUND CHECK PROCEDURES.-
(!) IN GENERAL.-Each State shall establish 

procedures for conducting a background 
check under this section. 

(2) REQUIREMENTS FOR PROCEDURES.-The 
procedures established under this subsection 
shall include the designation of an agency of 
the State to-

(A) carry out the background checks; and 
(B) meet the guidelines set forth in section 

3(b) of the National Child Protection Act of 
1993 (42 U.S.C. 5119a(b)). 

(C) LIMITATION ON LIABILITY.-A local edu
cational agency, private school, or a contrac
tor providing school transportation services 
to a local educational agency or private 
school shall not be liable in an action for 
damages on the basis of a criminal convic
tion of a person employed by that agency or 
contractor as a school bus driver if- · 

(1) a background check of the person was 
conducted under this section; and 

(2) the conviction was not disclosed to the 
local agency, private school, or contractor 
proViding such transportation services pur
suant to the background check. 

(d) FEES.-
(1) IN GENERAL.-The Director of the Fed

eral Bureau of Investigation may impose and 
collect a fee for providing assistance in the 
conduct of a background check under this 
section. The amount of such fee may not ex
ceed the actual cost to the Federal Bureau of 
Investigation for providing such assistance. 

(2) MONITORING.-The Attorney General of 
the United States shall monitor the collec
tion of fees under this subsection for pur
poses of ensuring that--

(A) the fees are collected on a uniform 
basis; and 

(B) the amounts collected reflect only the 
actual cost to the Federal Bureau of Inves
tigation of providing assistance in the con
duct of background checks under this sec
tion. 

(e) APPLICABILITY.-
(1) IN GENERAL.-Except as provided in 

paragraph (2), this section shall apply to an 
individual newly employed by a local edu
cational agency, private school, or contrac
tor providing school transportation services 
to a local educational agency or private 
school beginning on the later of-

(A) the date that is 60 days after the date 
of enactment of this Act; or 

(B) the date on which the State agency in 
which the local educational agency, private 
school, or contractor providing such trans
portation services is located establishes the 
procedures required under subsection (c). 

(2) BACKGROUND CHECKS CONDUCTED BY THE 
FBI.-

(A) IN GENERAL.-To the maximum extent 
practicable, during the period specified in 
subparagraph (B), a local educational agen
cy, private school, or contractor providing 
school transportation services shall request 
that the Federal Bureau of Investigation 

conduct a background check with finger
prints of each individual newly employed by 
the local educational agency, private school, 
or contractor as a school bus driver of the 
local educational agency, private school, or 
contractor. 

(B) PERIOD OF APPLICABILITY.-Subpara
graph (A) shall apply to a local educational 
agency, private school, or contractor proVid
ing school transportation services during the 
period beginning on the date of enactment of 
this Act and ending on the date of applicabil
ity of this section, as determined under para
graph (1). 

(f) FUNDING.-
(1) VIOLENCE PREVENTION PROGRAMS.-Sec

tion 4116(b)(5) of the Elementary and Second
ary Education Act of 1965 (20 U.S.C. 
7116(b)(5)) is amended by striking "and 
neighborhood patrols" and inserting "neigh
borhood patrols, and criminal background 
checks of potential drivers of school buses 
under section 4 of the Omnibus School 
Transportation Safety Act of 1996". 

(2) INNOVATIVE EDUCATION ASSISTANCE.
Section 6301(b) of the Elementary and Sec
ondary Education Act of 1965 (20 U.S.C. 
7351(b)) is amended-

(A) by striking "and" at the end of para
graph (7); 

(B) by striking the period at the end of 
paragraph (8) and inserting"; and"; and 

(C) by adding at the end the following new 
paragraph: 

"(9) the carrying out of criminal back
ground checks of potential drivers of school 
buses under section 4 of the Omnibus School 
Transportation Safety Act of 1996.". 
SEC. 5. DEVELOPMENT OF INTELLIGENT VEHI· 

CLE·HIGHWAY SYSTEMS FOR 
SCHOOL BUS SAFETY. 

Section 6055(d) of the Intelligent Vehicle
Highway Systems Act of 1991 (23 U.S.C. 307 
note) is amended-

(1) by striking "and" at the end of para
graph (2); 

(2) by striking the period at the end of 
paragraph (3) and inserting"; and"; and 

(3) by adding at the end the following new 
paragraph: 

"(4) ensure that 1 or more operational tests 
advance the use and reduce the cost of intel
ligent vehicle-highway system technologies 
(including hazard warning systems or sen
sors) that alert school bus drivers of pedes
trians or vehicles in, or approaching, the 
path of the school bus.". 
SEC. 6. STUDY OF OCCUPANT RESTRAINTS IN 

SCHOOL BUSES. 
(a) STUDY.-The National Transportation 

Safety Board organized under chapter 11 of 
title 49, United States Code, shall conduct a 
study on the safety consequences of the re
quirement of the State of New Jersey for lap 
belts in school buses. 

(b) REPORT.-Not later than 2 years after 
the date of enactment of this Act, the Chair
man of the National Transportation Safety 
Board shall submit to the Congress a report 
containing the findings of the study con
ducted under this section. 

(C) AUTHORIZATION OF APPROPRIATIONS.
There are authorized to be appropriated to 
the National Transportation Safety Board to 
carry out this section $100,000, which shall 
remain available until expended. 
SEC. 7. TRAFFIC ENGINEERING ACTIVITIES TO 

IMPROVE SCHOOL BUS SAFETY. 
Notwithstanding any other provision of 

law, the Secretary shall ensure that each 
State receiving aid to conduct highway safe
ty programs under section 402(c) of title 23, 
United States Code, may utilize a portion of 
such aid for the purpose of conducting traffic 

engineering activities in order to improve 
the safe operation of school buses. 
SEC. 8. DETERMINATION OF PRACTICABILITY 

AND FEASmiLITY OF CERTAIN SAFE· 
TY AND ACCESS REQUIREMENTS 
FOR SCHOOL BUSES. 

(a) COMMENCEMENT OF RULEMAKING PROC
ESS.-Not later than 6 months after the date 
of the enactment of this Act, the Secretary 
shall commence or continue to carry out a 
rulemaking process to determine the fea
sibility and practicability of-

(1) a requirement for a decrease in the 
flammability of the materials used in the 
construction of the interiors of school buses; 

(2) a requirement that individuals, local 
educational agencies, or companies that sell 
in the secondary market school buses that 
may be used in interstate commerce inform 
purchasers of those buses that those buses 
may not meet applicable -National Highway 
Transportation Safety Administration 
standards or Federal Highway Administra
tion standards; and 

(3) the establishment of construction and 
design standards for wheelchairs used in the 
transportation of pupils in school buses. 

(b) FINAL RULE.-Not later than 30 months 
after the date of enactment of this Act, the 
Secretary shall issue a final regulation pro
viding for any requirement or standard re
ferred to in paragraph (1), (2), or (3) of sub
section (a) that the Secretary determines to 
be feasible and practicable. 

(C) REPORT TO CONGRESS.-If the Secretary 
makes a determination that a requirement 
or standard referred to in paragraph (1), (2), 
or (3) is not feasible or practicable, not later 
than the date specified in subsection (b), the 
Secretary shall prepare and submit to the 
Congress a report that provides the reasons 
for that determination. 
SEC. 9. GUIDELINES FOR SAFE TRANSPORTATION 

OF CHILDREN BY SCHOOL BUS. 
The Administrator of the National High

way Traffic Safety Administration shall de
velop and disseminate guidelines for ensur
ing the safe transportation in school buses of 
children under the age of 5. Those guidelines 
shall include recommendations for the evac
uation of such children from such buses in 
the event of an emergency. 
SEC. 10. DISSEMINATION OF INFORMATION ON 

SCHOOL BUS SAFETY. 
(a) DISSEMINATION OF INFORMATION.-ln 

carrying out research on highway safety 
under section 403 of title 23, United States 
Code, in consultation with the appropriate 
officials or representatives of the American 
Automobile Association, State educational 
agencies, and highway safety organizations, 
the Secretary shall provide for the improve
ment of-

(1) training materials on school bus safety; 
and 

(2) the distribution and availability of such 
materials to public and private schools for 
use by the student safety patrols of those 
schools and to appropriate law enforcement 
agencies. 

(b) FUNDING.-Notwithstanding any other 
proVision of law, of the funds made available 
to the Secretary for research on highway 
safety and traffic conditions under section 
403 of title 23, United States Code, for each of 
fiscal years 1996 through 2001, S100,000 shall 
be available for each of those fiscal years for 
the purposes of carrying out this section. 
SEC. 11. STUDY AND REPORT ON SCHOOL BUS 

SAFETY. 
(a) STUDY.-
(1) IN GENERAL.-The Secretary shall carry 

out a study to determine-
(A) the extent to which public transit vehi

cles (as defined by the Secretary) are en
gaged in school bus operations; 
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(B) the point at which a public t ransit ve

hicle is sufficiently engaged in such oper
ations as to be considered a school bus for 
purposes of regulation under Federal law; 
and 

(C) the differences between school bus op
erations carried out directly by schools or 
local educational agencies and school bus op
erations carried out by schools or local edu
cational agencies by contract or tripper serv
ice (as defined by the Secretary). 

(2) AREAS.-The study conducted under 
this subsection shall address the differences 
between the services and operations referred 
to in paragraph (1)(C) in terms of-

(A) crash injury data; 
(B) driver and carrier requirements; 
(C) passenger transportation requirements; 
(D) routes and operational requirements 

that affect safety; 
(E) vehicle attributes that affect safety; 
(F) bus construction and design standards; 
(G) Federal and State operating assistance 

(per passenger, per mile, per hour); 
(H) total operating costs; 
(!) Federal and State capital assistance 

(per passenger, per mile, per hour); 
(J) total capital costs; and 
(K) any other factor that the Secretary 

considers appropriate. 
(b) REPORT.-
(1) IN GENERAL.-Not later than 1 year after 

the date of enactment of this Act, the Sec
retary shall submit to the committees de
scribed in paragraph (2) a report on the re
sults of the study carried out under sub
section (a). 

(2) COMMITTEES.-The committees referred 
to in paragraph (1) are-

(A) the Committee on Environment and 
Public Works of the Senate; 

(B) the Committee on Commerce, Science, 
and Transportation of the Senate; 

(C) the Committee on Appropriations of 
the Senate; 

(D) the Committee on Transportation and 
Infrastructure of the House of Representa
tives; 

(E) the Committee on Commerce of the 
House of Representatives; and 

(F) the Committee on Appropriations of 
the House of Representatives. 
SEC. 12. IMPROVED INTERSTATE SCHOOL BUS 

SAFETY. 
(a) APPLICABILITY OF FEDERAL MOTOR CAR

RIER SAFETY REGULATIONS TO INTERSTATE 
. SCHOOL BUS OPERATIONS.-Section 31136 of 
title 49, United States Code, is amended-

(1) by striking the second sentence of sub
section (e); and 

(2) by adding at the end the following new 
subsection: 

"(g) APPLICABILITY TO SCHOOL TRANSPOR
TATION OPERATIONS OF LOCAL EDUCATIONAL 
AGENCIES.-Not later than 18 months after 
the date of enactment of this subsection, the 
Secretary shall issue regulations making the 
relevant commercial motor carrier safety 
regulations issued under subsection (a) appli
cable to all interstate school transportation 
operations by local educational agencies (as 
defined in section 14101 of the Elementary 
and Secondary Education Act of 1965 (20 
u.s.c. 8801)). " . 

(b) EDUCATION PROGRAM.-Not later than 
180 days after the date of enactment of this 
Act, the Secretary shall develop and imple
ment an education program informing all 
local educational agencies that those agen
cies are required to comply with the Federal 
commercial motor vehicle safety regulations 
issued under section 31136 of title 49, United 
States Code, when providing interstate 
transportation on a school bus vehicle to and 

from school-sanctioned and school-related 
activities. 
SEC. 13. AUTHORIZATION OF APPROPRIATIONS. 

There are authorized to be appropriated 
such sums as are necessary to carry out this 
Act. 

OMNIBUS SCHOOL TRANSPORTATION SAFETY 
ACT OF 1996-SECTION BY SECTION 

Sec. 1: Short Title; Findings. 
Sec. 2: Definitions. 
Sec. 3: Directs the Secretary to prescribe 

proficiency standards for school bus drivers. 
At present, school bus drivers are required 

to have a Commercial Drivers License (CDL). 
However, CDL training for bus drivers is 
geared primarily towards commercial motor 
carrier drivers. "Inattention" and "failure to 
yield" were the factors most often reported 
by police for school bus drivers striking a 
school-age pedestrian. A school bus driver 
faces unique driving and pupil control situa
tions that current CDL training does not ad
dress. This section will require school bus 
drivers to be trained to handle these unique 
situations before they are allowed on the 
road. 

Sec. 4: Requires states to conduct federal 
background checks with fingerprints of pro
spective school bus drivers. 

School bus drivers are alone and off of 
school property with students for extended 
periods of time. At present, 18 States con
duct Federal background checks, 14 States 
only do state background checks, and 18 
States do no background checks on potential 
drivers. State background checks are not 
sufficient. Someone can easily move from 
one State to another and leave their crimi
nal history behind. This provision is de
signed to ensure that parents know who is 
alone with their children. Just 2 months 
after requiring fingerprint criminal back
ground checks, California screened out 150 
convicted sex offenders, child molesters and 
violent criminals who tried to get permits to 
drive school buses. Funding to assist states 
that are not already committing resources 
to this type of activity is provided through 
the Department of Education's crime free 
school program. 

Sec. 5: Directs the Secretary to do one or 
more operation tests to advance the use and 
reduce the cost of hazard warning systems 
that alert school bus drivers of pedestrians 
or vehicles in, or approaching, the path of 
the school bus. 

Two out of every three children killed in 
school bus related accidents are killed out
side the school bus. Many are struck by their 
own school bus. The causes vary from driver 
inattentiveness, blind spots, or children's 
clothing being caught on a part of the bus 
causing the bus to drag the child to death. 
These accidents occur in the bus' "danger 
zone." While there are electronic devices on 
the market that are designed to detect and 
warn drivers when an object is in the danger 
zone, most are expensive and have reliability 
problems. The goal of this section is to in
crease the reliability and reduce the cost of 
existing technology. 

Sec. 6: Directs to the National Transpor
tation Safety Board to study the safety con
sequences of required use of safety belts in 
New Jersey school buses. 

Approximately 10,000 school bus passengers 
are injured every year. Most injuries and fa
talities in the bus occur during side and roll
over collisions. In these types of collisions 
the " compartmentalized" seat does not pro
tect children who fall about eight feet and 
strike the roof, windows, seats and other 
children. Safety belts have been standard 

equipment in passenger automobiles for 
quite some time, and they have proven to be 
effective life-saving and injury-preventing 
devices. However, not all school buses are re
quired to be equipped with seat belts. 

The debate on whether or not safety belts 
should be required on school buses is heated. 
However, the lack of sufficient data, makes 
an accurate estimate on the effectiveness of 
school bus seat belts very difficult. There
fore, my bill directs the National Transpor
tation Safety Board to study the safety con
sequences of the use of safety belts in New 
Jersey school buses. New Jersey is the only 
State which has mandatory school bus safety 
belt use and it will provide an excellent op
portunity for researchers to build the base of 
knowledge on this subject that we need to 
determine if safety belts in school buses 
should be the norm. 

Sec. 7: Provides aid for the purpose of con
ducting traffic engineering activities in 
order to improve the safe operation of school 
buses in the "danger zone." 

An overwhelming number of students are 
killed during the loading and unloading of 
the school bus. Proper engineering of loading 
and unloading zones will improve the safety 
and reduce the number of accidents and fa
talities which take place in the "danger 
zone." This provision will allow States to 
utilize section 402(C) funds to assist in the 
development of safety guidelines for the con
struction and selection of school bus loading 
and un-loading zones. 

Sec. 8: Requires the Secretary to begin a 
rulemaking process to determine the fea
sibility and practicality of: 

A requirement for a decrease in the flam
mability of the materials used in the con
struction of the interiors of school buses; 

A requirement that sellers of school buses 
in the secondary market inform purchasers 
that such buses may not meet current Na
tional Highway Transportation Safety Ad
ministration or Federal Highway Adminis
tration standards and; 

Establishing construction and design 
standards for wheelchairs used in the trans
portation of students in school buses. 

Reduction of the flammab111ty of material 
in school buses continues to be on the Na
tional Transportation Safety Board's most 
wanted list. NTSB made this recommenda
tion after the 1988 Carrollton, KY bus acci
dent. In that incident, a pre-1977 school bus 
was struck by a pick-up truck. The bus' gas 
tank was ruptured and a fire ensued, engulf
ing the entire bus. The bus driver and 26 bus 
passengers were fatally injured. Had stricter 
flammability requirements been in effect 
during construction of this bus the NTSB be
lieves more of the passengers could have es
caped the bus without serious injury. 

Used school buses are a popular form of 
transportation for church groups and civic 
organizations. Unfortunately, many of these 
groups believe that school buses are built to 
the highest safety standards available. This 
is not the case. Therefore, the bill would re
quire that potential purchasers of used buses 
are made aware of this fact so they can mod
ify their uses of the bus based upon the level 
of safety the bus offers in certain situations. 

While there are Federal standards relating 
to how wheelchairs must be secured into 
school buses, there are no standards for the 
wheelchairs themselves. This provision is de
signed to ensure that students who use a 
wheelchair are afforded maximum protection 
in case of a school bus accident. 

Sec. 9: Requires NHTSA to develop and dis
seminate guidelines on securing children 
under the age of five in school buses and on 
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evacuating those same children from school 
buses. 

For one reason or another school districts 
are beginning to transport more and more 
children below the age of five in traditional 
school buses. Most, if not all, school buses 
and school bus seats are designed to accom
modate and protect children age five and 
older. In addition, state laws and common 
sense dictate that children under the age of 
four use a car seat when riding in a motor 
vehicle. Many communities are struggling 
with the appropriate way to safely transport 
children below the age of five in school 
buses. This provision would require NHTSA 
to develop guidelines on securing young chil
dren in school buses. The provision also ad
dresses the problems evacuation of children 
in car seats could pose in an emergency. 

Sec. 10: Requires the Secretary to improve 
and distribute school bus safety information. 

Every year approximately 20 children are 
killed outside their school bus. They are ei
ther struck by their own bus or by another 
vehicle. One of the most effective ways to 
prevent these types of accidents is to prop
erly educate children and their parents to 
these dangers. While a variety of safety in
formation is available, it is not widely dis
tributed. This provision would require the 
Secretary to review existing safety material, 
make improvements if necessary and then 
ensure that the material is adequately dis
tributed to children and parents. 

Sec. 11: Require the Secretary to carry out 
a study to determine the following: 

The extent to which public transit vehicles 
are engaged in school bus operations; 

The point at which a public transit vehicle 
is sufficiently engaged in such operations as 
to be considered a school bus for purposes of 
regulation under Federal law and; 

The differences between school bus oper
ations carried out directly by schools or 
school districts and school bus operations 
carried out by schools or school districts by 
contract. 

Federal law prohibits school districts from 
contracting out to the local municipal bus 
service to carry out the school district's 
pupil transportation activities. However, 
there are some specific exceptions to this 
rule. With present budget pressures school 
districts are increasingly looking to take ad
vantage of these exceptions also known as 
"tripper service." This provision is designed 
to determine how many communities may be 
using tripper service as a means of school 
transportation, at what point a municipal 
bus engaged in tripper service should be con
sidered a school bus, and the differences be
tween contracted school bus operations and 
non-contracted school bus operations. 

Sec. 12: Extends the applicability of Fed
eral Motor Carriers Safety Regulations to 
the school transportation operations of 
Local Education Agencies. 

When operating across State lines, school 
buses almost without exception must use the 
same highways-many of them high-speed 
arteries-as other vehicles. The speeds at
tained are considerably greater and there is 
an elevated risk of associated driver fatigue. 
This fact underscores the need for com
prehensive and consistent application of the 
FMCSR's to any school bus operating across 
state lines when engaged in school-related 
and sanctioned activities. 

Since their inception in 1935, the FMCSR's 
have been incrementally modified. For ex
ample, in 1989 the FHW A issued modifica
tions which for the first time subjected all 
interstate contractor-operated school trans
portation operations to the FMCSR's. In 

1994, the FHWA extended application of the 
FMCSR's to most interstate private bus op
erations such as scout groups and churches. 
My bill would extend the applicability of 
FMCSR's to buses used by local education 
agencies which are used in interstate com
merce. 

Sec. 13: Authorization of Appropriations.• 

By Mr. DOLE (for himself, Mr. 
THURMOND, Mr. STEVENS, Mr. 
HELMS, Mr. COCHRAN, Mr. WAR
NER, Mr. LOTT, Mr. KYL, Mr. 
SMITH, Mr. INHOFE, Mr. NICK
LES, Mr. KEMPTHORNE, Mr. 
ABRAHAM, Mr. MCCAIN, Mrs. 
HUTCIDSON, Mr. COATS, Mr. 
COHEN, Mr. SANTORUM, Mr. 
MACK, and Mr. DOMENICI): 

S. 1635. A bill to establish a United 
States policy for the deployment of a 
national missile defense system, and 
for other purposes; to the Committee 
on Armed Services. 

THE DEFEND AMERICA ACT OF 1996 

Mr. DOLE. Mr. President, today I 
rise to introduce legislation which will 
have a profound impact on America's 
future. I am pleased to be joined by the 
chairman of the Armed Services and 
Foreign Relations Committees, the 
chairman of the Defense Appropria
tions Subcommittee, the Republican 
leadership, and other Republicans 
strongly interested in missile defense, 
in introducing the Defend America Act 
of 1996. An identical bill is being intro
duced in the House by the Speaker and 
the chairmen of the Appropriations 
Committee and the National Security 
Committee, among others. This bill ad
dresses the most fundamental respon
sibility the U.S. Government has to its 
citizens: to protect them from harm. 
At present, the United States has no 
defense-! repeat-no defense against 
ballistic missiles. 

The Defend America Act of 1996 an
swers the question of whether Ameri
cans should be protected from the 
threat of ballistic missile attack with a 
resounding "Yes." There should be no 
doubt that we have the technical capa
bility to defend our great Nation from 
the growing threat of ballistic missiles. 
What we need is the will and the lead
ership. We have seen no leadership 
from the White House on this issue. In
deed, we have witnessed a complete de
nial from the highest levels of the ad
ministration that there is even a 
threat to the United States. President 
Clinton vetoed the fiscal year 1996 De
fense authorization bill because it re
quired developing a national missile 
defense system for deployment by the 
end of 2003. President Clinton refuses 
to defend America preferring to rely on 
the false protection of the cold-war-era 
antiballistic missile [ABM] treaty. 

The cold war is over and the threat 
from ballistic missiles is real and grow
ing. Among others, North Korea, Iran, 
Libya, Iraq, and Syria are seeking to 
obtain weapons of mass destruction 
and ballistic missile delivery systems. 

China and Russia have been engaged in 
transferring related components and 
technologies. 

Just last week, the former Director 
of the Central Intelligence Agency, 
James Woolsey testified before the 
House National Security Committee on 
his views of the threat posed by ballis
tic missiles-as well as the current na
tional intelligence estimate on this 
threat. I would like to quote from his 
testimony: 

We are in the midst of an era of revolution
ary improvements in missile guidance. These 
improvements will soon make ballistic mis
siles much more effective for blackmail pur
poses ... even without the need for warheads 
containing weapons of mass destruction .... 

With such guidance improvements, it is 
quite reasonable to believe that within a few 
years Saddam or the Chinese rulers will be 
able to threaten something far more trou
bling ... 

Woolsey went on to say: 
But, in current circumstances, nuclear 

blackmail threats against the United States 
may be effectively posed by North Korean in
termediate ranged missiles targeted on Alas
ka or Hawaii, or by Chinese ICBM'S targeted 
on Los Angeles. 

With respect to the national intel
ligence estimate, Woolsey criticized 
the narrow focus of the estimate which 
concentrated on indigenous interconti
nental ballistic missile development
as opposed to the transfer of such com
ponents and technology. As Woolsey 
pointed out, since the end of the cold 
war, Russia, China, and North Korea 
have been actively exporting missile 
technology and components. Further
more, Woolsey noted that the national 
intelligence estimate only looked at 
the threat to the 48 continental States. 
Well, the last time I checked, Alaska 
and Hawaii were part of the United 
States. The bottom line is that the 
threat is real and we cannot wait for it 
to arrive on our doorstep before we act. 
As former Assistant Secretary of De
fense Richard Perle stated before the 
National Security Committee, and I 
quote: 

If we achieve a defensive capability a little 
before it is absolutely necessary, no harm 
will have been done. But if we are too late, 
the result could be catastrophic. In cases 
like this, it is always wise to err on the side 
of too much, too soon, rather than too little, 
too late. 

Mr. President, this legislation estab
lishes a clear policy to deploy a na
tional missile defense [NMD] system by 
the end of 2003, that is capable of pro
viding a highly effective defense of U.S. 
territory against limited, unauthor
ized, or accidental ballistic missile at
tacks. The bill also specifies the com
ponents of a national missile defense 
system that are to be developed for de
ployment, including: An interceptor 
system, fixed ground-based radars, 
space-based sensors, and battle man
agement, command, control, and com
munications. 

To implement this policy, this legis
lation directs the Secretary of Defense 
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to: Promptly initiate planning to meet 
this deployment goal; conduct by the 
end of 1998, an integrated systems test 
using NMD components; to use stream
lined acquisition procedures to reduce 
cost and increase efficiency; and to de
velop a follow-on NMD program. 

The Secretary of Defense is also re
quired to submit a detailed report to 
the Congress no later than March 15, 
1997, which outlines his plans for imple
menting this policy, the estimate costs 
associated with the development and 
deployment of the NMD system, a cost 
and operational effectiveness analysis 
of follow-on options, and a determina
tion of the point at which NMD devel
opment would conflict with the ABM 
Treay. 

With respect to the ABM Treaty, the 
legislation urges the President to bring 
the Russians on board, by pursuing 
high-level discussions with Russia to 
amend the ABM Treaty to allow for the 
deployment of the NMD system speci
fied in this act. If the Russians do 
agree, the legislation requires any 
agreement to be submitted to the Sen
ate for advice and consent. However, if 
a satisfactory agreement is not reached 
within a year of the date of enactment 
of this legislation, the President and 
Congress will consider U.S. withdrawal 
from the ABM Treaty. 

Mr. President, deploying a national 
missile defense system-which will pro
tect all 50 States-should be our top de
fense priority. The Defend America Act 
lays out a realistic and responsible 
course by which we can do so. 

A national missile defense system 
will not only defend, it will deter-by 
reducing the incentive of rogue re
gimes to acquire ballistic missiles and 
weapons of mass destruction. 

I hope that the White House is listen
ing. Republicans are united and clear 
in their message that America must be 
defended. We are ready to exercise 
leadership to fulfill our responsibility 
to all Americans to protect them from 
ballistic missile attack. 

Mr. President, I ask unanimous con
sent that the text of the bill be printed 
in the RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

s. 1635 
Be it enacted by the Senate and House of Rep

resentatives of the United States of America in 
Congress assembled, 
SECTION. 1. SHORT TITLE. 

This Act may be cited as the "Defend 
America Act of 1996". 
SEC. 2. FINDINGS. 

Congress makes the following findings: 
(1) Although the United States possesses 

the technological means to develop and de
ploy defensive systems that would be highly 
effective in countering limited ballistic mis
sile threats to its territory, the United 
States has not deployed such systems and 
currently has no policy to do so. 

(2) The threat that is posed to the national 
security of the United States by the pro-

liferation of ballistic missiles is significant 
and growing, both quantitatively and quali
tatively. 

(3) The trend in ballistic missile prolifera
tion is toward longer range and increasingly 
sophisticated missiles. 

(4) Several countries that are hostile to the 
United States (including North Korea, Iran, 
Libya, and Iraq) have demonstrated an inter
est in acquiring ballistic missiles capable of 
reaching the United States. 

(5) The Intelligence Community of the 
United States has confirmed that North 
Korea is developing an intercontinental bal
listic missile that will be capable of reaching 
Alaska or beyond once deployed. 

(6) There are ways for determined coun
tries to acquire missiles capable of threaten
ing the United States with little warning by 
means other than indigenous development. 

(7) Because of the dire consequences to the 
United States of not being prepared to de
fend itself against a rogue missile attack and 
the long-lead time associated with preparing 
an effective defense, it is prudent to com
mence a national missile defense deployment 
effort before new ballistic missile threats to 
the United States are unambiguously con
firmed. 

(8) The timely deployment by the United 
States of an effective national missile de
fense system will reduce the incentives for 
countries to develop or otherwise acquire 
intercontinental ballistic missiles, thereby 
inhibiting as well as countering the pro
liferation of missiles and weapons of mass 
destruction. 

(9) Deployment by the United States of a 
national missile defense system will reduce 
concerns about the threat of an accidental or 
unauthorized ballistic missile attack on the 
United States. 

(10) The offense-only approach to strategic 
deterrence presently followed by the United 
States and Russia is fundamentally adver
sarial and is not a suitable basis for stability 
in a world in which the United States and 
the states of the former Soviet Union are 
seeking to normalize relations and eliminate 
Cold War attitudes and arrangements. 

(11) Pursuing a transition to a form of stra
tegic deterrence based increasingly on defen
sive capabilities and strategies is in the in
terest of all countries seeking to preserve 
and enhance strategic stability. 

(12) The deployment of a national missile 
defense system capable of defending the 
United States against limited ballistic mis
sile attacks would (A) strengthen deterrence 
at the levels of forces agreed to by the 
United States and Russia under the START 
I Treaty, and (B) further strengthen deter
rence if reductions below START I levels are 
implemented in the future. 

(13) Article XIII of the ABM Treaty envi
sions "possible changes in the strategic situ
ation which have a bearing on the provisions 
of this treaty" . 

(14) Articles XIII and XIV of the treaty es
tablish means for the parties to amend the 
treaty, and the parties have in the past used 
those means to amend the treaty. 

(15) Article XV of the treaty establishes 
the means for a party to withdraw from the 
treaty, upon six months notice " if it decides 
that extraordinary events related to the sub
ject matter of this treaty have jeopardized 
its supreme interests". 

(16) Previous discussions between the 
United States and Russia, based on Russian 
President Yeltsin's proposal for a Global 
Protection System, envisioned an agreement 
to amend the ABM Treaty to allow (among 
other measures) deployment of as many as 

four ground-based interceptor sites in addi
tion to the one site permitted under the 
ABM Treaty and unrestricted exploitation of 
sensors based within the atmosphere and in 
space. 
SEC. 3. NATIONAL MISSn..E DEFENSE POLICY. 

(a) It is the policy of the United States to 
deploy by the end of 2003 a National Missile 
Defense system that-

(1 ) is capable of providing a highly-effec
tive defense of the territory of the United 
States against limited, unauthorized, or ac
cidental ballistic missile attacks; and 

(2) will be augmented over time to provide 
a layered defense against larger and more so
phisticated ballistic missile threats as they 
emerge. 

(b) It is the policy of the United States to 
seek a cooperative transition to a regime 
that does not feature an offense-only form of 
deterrence as the basis for strategic stabil
ity. 
SEC. 4. NATIONAL MISSILE DEFENSE SYSTEM AR· 

CIUTECTURE. 
(a) REQUIREMENT FOR DEVELOPMENT OF 

SYSTEM.-To implement the policy estab
lished in section 3(a), the Secretary of De
fense shall develop for deployment an afford
able and operationally effective National 
Missile Defense (NMD) system which shall 
achieve an initial operational capability 
(IOC) by the end of 2003. 

(b) ELEMENTS OF THE NMD SYSTEM.-The 
system to be developed for deployment shall 
include the following elements: 

(1) An interceptor system that optimizes 
defensive coverage of the continental United 
States, Alaska, and Hawaii against limited, 
accidental, or unauthorized ballistic missile 
attacks and includes one or a combination of 
the following: 

(A) Ground-based interceptors. 
(B) Sea-based interceptors. 
(C) Space-based kinetic energy intercep-

tors. 
(D) Space-based directed energy systems. 
(2) Fixed ground-based radars. 
(3) Space-based sensors, including the 

Space and Missile Tracking System. 
(4) Battle management, command, control, 

and communications (BM/C3). 
SEC. 5. IMPLEMENTATION OF NATIONAL MISSn..E 

DEFENSE SYSTEM. 
The Secretary of Defense shall-
(1) upon the enactment of this Act, 

promptly initiate required preparatory and 
planning actions that are necessary so as to 
be capable of meeting the initial operational 
capability (IOC) date specified in section 
4(a); 

(2) plan to conduct by the end of 1998 an in
tegrated systems test which uses elements 
(including BM/C3 elements) that are rep
resentative of, and traceable to, the national 
missile defense system architecture specified 
in section 4(b); 

(3) prescribe and use streamlined acquisi
tion policies and procedures to reduce the 
cost and increase the efficiency of developing 
the system specified in section 4(a); and 

(4) develop an affordable national missile 
defense follow-on program that-

(A) leverages off of the national missile de
fense system specified in section 4(a), and 

(B) augments that system, as the threat 
changes, to provide for a layered defense. 
SEC. 6. REPORT ON PLAN FOR NATIONAL MIS

SILE DEFENSE SYSTEM DEVELOP
MENT AND DEPLOYMENT. 

Not later than March 15, 1997, the Sec
retary of Defense shall submit to Congress a 
report on the Secretary's plan for develop
ment and deployment of a national missile 
defense system pursuant to this Act. There
port shall include the following matters: 
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(1) The Secretary's plan for carrying out 

this Act, including-
(A) a detailed description of the system ar

chitecture selected for development under 
section 4(b ); and 

(B) a discussion of the justification for the 
selection of that particular architecture. 

(2) The Secretary's estimate of the amount 
of appropriations required for research, de
velopment, test, evaluation, and for procure
ment, for each of fiscal years 1997 through 
2003 in order to achieve the initial oper
ational capability date specified in section 
4(a). 

(3) A cost and operational effectiveness 
analysis of follow-on options to improve the 
effectiveness of such system. 

(4) A determination of the point at which 
any activity that is required to be carried 
out under this Act would conflict with the 
terms of the ABM Treaty, together with a 
description of any such activity, the legal 
basis for the Secretary's determination, and 
an estimate of the time at which such point 
would be reached in order to meet the initial 
operational capability date specified in sec
tion 4(a). 
SEC. 7. POLICY REGARDING THE ABM TREATY. 

(a) ABM TREATY NEGOTIATIONS.-In light of 
the findings in section 2 and the policy es
tablished in section 3, Congress urges the 
President to pursue high-level discussions 
with the Russian Federation to achieve an 
agreement to amend the ABM Treaty to 
allow deployment of the national missile de
fense system being developed for deployment 
under section 4. 

(b) REQUIREMENT FOR SENATE ADVICE AND 
CONSENT.-If an agreement described in sub
section (a) is achieved in discussions de
scribed in that subsection, the President 
shall present that agreement to the Senate 
for its advice and consent. No funds appro
priated or otherwise available for any fiscal 
year may be obligated or expended to imple
ment such an amendment to the ABM Trea
ty unless the amendment is made in the 
same manner as the manner by which a trea
ty is made. 

(C) ACTION UPON FAILURE TO ACHIEVE NE
GOTIATED CHANGES WITHIN ONE YEAR.-If an 
agreement described in subsection (a) is not 
achieved in discussions described in that sub
section within one year after the date of the 
enactment of this Act, the President and 
Congress, in consultation with each other, 
shall consider exercising the option of with
drawing the United States from the ABM 
Treaty in accordance with the provisions of 
Article XV of that treaty. 
SEC. 8. ABM TREATY DEFINED. 

For purposes of this Act, the term "ABM 
Treaty" means the Treaty Between the 
United States of America and the Union of 
Soviet Socialist Republics on the Limitation 
of Anti-Ballistic Missile Systems, and signed 
at Moscow on May 26, 1972, and includes the 
Protocols to that Treaty, signed at Moscow 
on July 3, 1974. 

Mr. THURMOND. Mr. President, I am 
extremely proud to be a principal co
sponsor of the Defend America Act of 
1996, which was introduced by Senator 
DOLE today. This legislation will fill a 
glaring void in U.S. national security 
policy by requiring the deployment of a 
national missile defense system by 2003 
that is capable of defending the United 
States against a limited, accidental, or 
unauthorized ballistic missile attack. 

Ironically, most Americans already 
believe that we have such a system in 

place. This assumption is understand
able since under the Constitution the 
President's first responsibility is to 
provide for the defense of the American 
homeland. Unfortunately, the current 
President has decided that this obliga
tion is one that can be indefinitely de
layed. I join Senator DOLE and others 
today in proclaiming that the time has 
come to end America's complete vul
nerability to ballistic missile black
mail and attack. 

The President and senior members of 
the administration have argued that 
there is no threat to justify deploy
ment of a national missile defense sys
tem. This is simply not true. The polit
ical and military situation in the 
former Soviet Union has deteriorated, 
leading to greater uncertainty over the 
control and security of Russian strate
gic nuclear forces. China is firing mis
siles near Taiwan as if it were a skeet 
range, and has even made veiled 
threats against the United States. 
North Korea is developing an inter
continental ballistic missile that will 
be capable of reaching the United 
States once deployed. Other hostile and 
unpredictable countries, such as Libya, 
Iran, and Iraq, have made clear their 
desire to acquire missiles capable of 
reaching the United States. The tech
nology and knowledge to produce mis
siles and weapons of mass destruction 
is available on the open market. 

China's recent provocations against 
Taiwan highlight the need for the 
United States to deploy a national mis
sile defense system as soon as possible. 
Although veiled threats against the 
United States may be only saber rat
tling, American military and political 
leaders should not ignore them. If the 
United States possessed even a limited 
national missile defense system, U.S. 
decision-makers would have a much 
greater degree of flexibility in consid
ering our military and diplomatic op
tions. A vulnerable America is not only 
subject to missile attack, but also to 
blackmail and intimidation. 

Last year, President Clinton vetoed 
the Defense authorization bill mainly 
because it called for deployment of a 
national missile defense system. The 
administration argued that there was 
no need for such a system, that the 
threat is 10 or 15 years away. China has 
clearly illustrated how their judgment 
is flawed. The threat is here today. 

If the situation should deteriorate 
between China and Taiwan, President 
Clinton will almost certainly regret 
the fact that the United States has no 
means of dealing with Chinese missile 
threats other than by our own nuclear 
threats. This is hardly a credible re
sponse. A national missile defense sys
tem, on the other hand, would elimi
nate the risk and uncertainty that 
would surely occur if China and the 
United States engaged in a series of nu
clear threats and counterthreats. This 
would be an invitation for disaster. If 

we had an operational national missile 
defense system, we could confidently 
deal with Chinese missile threats and 
pursue our policies and objectives with
out intimidation. 

The other important factor to bear in 
mind when considering the need for a 
national missile defense system, is that 
such a system can actually discourage 
countries from acquiring long-range 
missiles in the first place. In this 
sense, we should view national missile 
defense as a powerful nonproliferation 
tool, not just something to be consid
ered some time in the future as a re
sponse to newly emerging threats. 

The policy advocated in the Defend 
America Act of 1996 is virtually iden
tical to that contained in the fiscal 
year 1996 Defense Authorization Act, 
which was passed by Congress and ve
toed by the President. Like the legisla
tion vetoed by the President, the De
fend America Act of 1996 would require 
that the entire United States be pro
tected against a limited, accidental, or 
unauthorized attack by the year 2003. 
It differs from the vetoed legislation in 
that it provides the Secretary of De
fense greater flexibility in determining 
the precise architecture for the system. 

The Defend America Act of 1996 urges 
the President to begin negotiations to 
amend the AMB Treaty to allow for de
ployment of an effective system. But it 
also recommends that, if these negotia
tions fail to produce acceptable amend
ments within 1 year, Congress and the 
President should consider withdrawing 
the United States from the ABM Trea
ty. Nothing in this legislation, how
ever, requires or advocates abrogation 
or violation of the ABM Treaty. 

Mr. President, 3 months ago, the 
President of the United States vetoed 
the Defense authorization bill because 
he opposed the deployment of a system 
to defend the American people against 
ballistic missile attack. Today, I am 
honored to join Senator DOLE in send
ing a clear message-we will not stand 
idly by while the United States re
mains undefended against a real and 
growing threat. The legislation we are 
introducing today will fulfill a con
stitutional, strategic, and moral obli
gation that has been neglected for 4 
years. 

Mr. McCAIN. Mr. President, I am 
proud to cosponsor this legislation to 
establish a policy for deploying a na
tional defense system for the United 
States. This bill, the National Missile 
Defense Act of 1996, returns the United 
States on a clear path toward deploy
ing a system to defend the American 
people against limited, accidental, or 
unauthorized ballistic missile attacks. 

In 1991, the Congress enacted the first 
Missile Defense Act, in a bipartisan ef
fort to give direction to the Strategic 
Defense Initiative program, now known 
as the Ballistic Missile Defense pro
gram. The need for theater missile de
fense systems had been tragically dem
onstrated during the Persian Gulf war, 
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and it was clear that the pot ential 
threats to our continent would con
t inue to exist, even with the collapse of 
the Soviet Union. 

Subsequently, that policy was wa
t ered down and its deployment objec
tives were delayed time and again. I 
congratulate Senator DOLE for taking 
the lead today in restoring much-need
ed direction to our national missile de
fense efforts. 

Our Nation has invested over $38 bil
lion on missile defense programs over 
the past 15 years, with very little effec
tive defensive capability to show for it. 
We are at a turning point in the devel
opment of capabilities to effectively 
defend our citizens and our troops de
ployed overseas from the devastating 
effects of ballistic missile attacks. 

We should focus our missile defense 
programs on the risk of accidental or 
unauthorized missile launch, missile 
proliferation in the Third World, and 
particularly the risk of theater missile 
attacks on our forces and allies. 

Deployment of effective, mobile thea
ter missile defense systems for our 
troops in the field should be our first 
priority. To do so requires an evalua
tion of the many ongoing research pro
grams to determine which dem
onstrates the most promise for 
deployable capability against battle
field missile attacks. 

I am greatly disappointed that the 
administration chose to ignore Con
gressional direction and cut the thea
ter missile defense funding approved by 
the Congress last year. The core pro
grams identified in the fiscal year 1996 
Defense authorization bill, including 
both lower and upper tier systems, 
must be fully funded to ensure the 
most effective protection for our troops 
in the field. I fully expect Congress to 
restore the funding and restate the pro
grammatic direction to make these 
systems available to our forces. 

At the same time, we must develop a 
deployment plan for an initial national 
missile defense system to provide an 
effective defense of U.S. territory 
against limited ballistic missile at
tacks. This bill establishes a goal of 
2003 to deploy such a system and di
rects the Secretary of Defense to de
velop a plan to implement that goal. It 
is now up to the Congress to provide 
the funding to develop and procure the 
most cost-effective system. 

Both efforts, toward theater and na
tional missile defense systems, must 
balance the critical need for defenses 
with the reality of fiscal constraints. 
Every effort should be made to engage 
our allies both financially and tech
nically in developing these systems. 

Mr. President, the threat of prolifera
tion is too great to ignore. We must 
not replace the nuclear confrontation 
of the cold war with vulnerability to 
dictators, extremists, and nations who 
threaten us with nuclear blackmail, or 
our forces and allies with missile at-

tack. Without effective, deployed mis
sile defense systems, we remain at risk. 

I intend to work with Senator DOLE 
to achieve early passage of this legisla
tion in the Senate , and I urge Presi
dent Clinton to approve it to ensure 
the safety of the American people . 

Mr. WARNER. Mr. President, I am 
proud to join the Republican leadership 
of both the Senate and the House, and 
all Republican members of the Senate 
Armed Services Committee, as an 
original cosponsor of the Defend Amer
ica Act of 1996. I call on all Members of 
Congress to join us in our effort to pro
tect the citizens of the United States 
from ballistic missile attack. 

Earlier this year, President Clinton's 
veto of the Defense authorization bill 
forced us to reluctantly drop the im
portant national missile defense provi
sions that we had included in that bill. 
At that time, we promised that we 
would be back with separate legislation 
to provide for the defense of the United 
States. With the introduction of to
day's legislation, we have fulfilled that 
promise and will continue the fight 
until this legislation is enacted into 
law-over President Clinton's veto, if 
necessary. 

Many Americans find it hard to be
lieve that we currently have no system 
in place which could defend our Nation 
against even a single intercontinental 
ballistic missile strike. This, despite 
the fact that Russia and China cur
rently have the capability to reach our 
shores with their intercontinental bal
listic missiles; and North Korea is well 
on its way to deploying a long-range 
missile capable of striking Alaska. In 
addition, over 30 nations now have 
short-range ballistic missiles-30 na
tions, many hostile to the United 
States. As China's saber rattling 
against Taiwan continues, we hear re
ports of veiled threats from China of a 
missile attack against California
something they are very capable of 
doing. And today's papers report that 
Iraq continues to possess Scud mis
siles. 

The need for defenses against these 
capabilities is clear. The cold war may 
be over, but the desire of more and 
more nations to acquire ballistic mis
siles is growing. 

But the Clinton administration be
lieves there is no threat, and they have 
presented the Congress with a defense 
budget request which "slow rolls" our 
ballistic missile defense efforts. The 
American people deserve better. 

That is why I have long been in the 
forefront of the Republican effort to 
provide both our troops deployed over
seas and Americans here at home with 
adequate defenses to counter the very 
real threat of ballistic missile attack. I 
drafted the Missile Defense Act of 1991 
which-in the aftermath of the Iraqi 
Scud missile attacks-set the United 
States on the path to acquiring and de
ploying theater and national missile 

defense systems. I also joined with my 
Republican colleagues on the Armed 
Services Committee in drafting the 
Missile Defense Act of 1995, an update 
of the earlier Missile Defense Act. Un
fortunately , as I mentioned earlier, 
President Clinton's veto stopped that 
Republican effort to defend Americans. 

The Defend America Act calls for the 
deployment of a national missile de
fense [NMD] system to protect the 
United States against limited, unau
thorized or accidental ballistic missile 
attacks. It is important to emphasize 
that we are talking about a limited 
system-one that would provide a high
ly effective capability against a lim
ited ballistic missile attack. This is 
precisely the type of defensive system 
we need to deal with the threats we are 
facing in the post-cold-war world. 

A key difference between the Defend 
America Act and the missile defense 
legislation adopted last year, is that 
the current bill does not require the de
ployment of a specific NMD system. 
Rather, it establishes the requirement 
to deploy a system by a date certain, 
but leaves it to the Secretary of De
fense to propose a plan by March 15, 
1997, to implement this requirement. 
This is a prudent approach which fo
cuses the debate on the real issue-do 
you want to defend the American peo
ple against ballistic missile attacks? 

Mr. President, we all remember the 
Iraqi Scud missile attacks on our 
forces in Saudi Arabia, and our friends 
in Israel. I was in Tel Aviv during the 
last Scud attack-February 18, 1991. 

I do not want to see U.S. citizens sub
jected to the terror I witnessed in 
Israel. I pray that we never see a time 
when Americans are forced to carry gas 
masks around because some madman is 
threatening our shores. We owe it to 
our citizens to take action now-before 
it is too late-to provide them with ef
fective defenses against these types of 
attacks. 

Mr. SMITH. Mr. President, I rise in 
strong support of the legislation intro
duced today by Senator DOLE regarding 
national missile defense. I am proud to 
be an original cosponsor, and I want to 
commend Senator DOLE for his stead
fast commitment to defending Amer
ica. 

Mr. President, our Nation is walking 
a very dangerous tightrope. For rea
sons that are unknown and certainly 
inconceivable to most Americans, 
President Clinton refuses to defend our 
country against ballistic missiles, even 
though the technology to do so is 
available today. 

The truth is our Nation is absolutely, 
completely vulnerable to ballistic mis
siles. We have no defense whatsoever 
against a missile targeted on our terri
tory, our industry, our national treas
ures, or our people. The Patriot mis
siles that everyone remembers from 
Desert Storm 5 years ago are not capa
ble of stopping a long-range missile. In 
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fact, they can only defend very small 
areas against short-range missiles. The 
Patriot is a point-defense system that 
we send along with our troops when 
they go into harm's way. 

But here at home we have no de
fenses against long-range missiles 
based in China, in Russia, or in North 
Korea. We have no defenses against the 
missiles that Iran, Iraq, Syria, and 
Libya are so vigorously seeking to ac
quire. That is the truth. That is a fact. 
And that is unacceptable. 

When told of this situation, the vast 
majority of Americans become en
raged. They cannot understand why 
their elected Representatives would 
leave them defenseless against the 
likes of Saddam Hussein, Mu'ammar 
Qadhafi, or Kim Jong-ll. They cannot 
understand why the tax dollars that 
they contribute for national defense 
are not being used to protect them. 
Frankly, they have every right to be 
upset. There is simply no excuse. 

The Congress agrees with the Amer
ican people and took action last year 
to defend all Americans against ballis
tic missiles, whatever their source. In 
the Defense authorization bill for fiscal 
year 1996, Congress established a pro
gram to develop and deploy a national 
missile defense system for the United 
States. This program was not some 
elaborate star wars concept, but rath
er, a very modest yet capable ground
based system that would provide a lim
ited defense of America against acci
dental, unauthorized, or hostile missile 
attacks. 

But President Clinton vetoed the De
fense bill specifically because of there
quirement to defend America. In fact, 
in his statement of administration pol
icy, the President called national mis
sile defense quote " unwarranted and 
unnecessary.'' 

Mr. President, that is a very insight
ful quote, and it gets right to the heart 
of the differences between President 
Clinton, Presidential candidate BoB 
DoLE, and the Republican Congress. To 
President Clinton, providing for the 
common defense is "unwarranted and 
unnecessary." To the Congress and 
Senator DOLE, it is the most fundamen
tal of our constitutional responsibil
ities. 

Simply put, this is a defining issue. 
It is an issue that defines our Nation's 
character and commitment to its peo
ple. It is an issue that defines the two 
parties. It is an issue that defines the 
very basic difference between two men 
who are seeking the Presidency. It is 
an issue that history will undoubtedly 
look back and pass judgment upon and, 
for better or worse, it is an issue that 
will define our generation. 

Mr. President, if we fail to take ac
tion to defend America now, while we 
still have the chance, we will certainly 
regret it. At some point in the very 
near future , we will have waited too 
long. The theoretical threat of a hos-

tile ballistic missile launch will have 
become a reality. And we will have no 
defense against it . 

What will it take for President Clin
ton to recognize this threat? Must a 
ballistic missile equipped with a chem
ical, biological, or nuclear warhead 
rain down upon citizens before he will 
act? Must tens of thousands of Ameri
cans perish before he corrects this ter
rible vulnerability? 

To those of us who are cosponsoring 
this legislation, the answer is, "No." 
The time to act is now, not tomorrow. 
Our Nation is in jeopardy. Ballistic 
missiles and weapons of mass destruc
tion are spreading throughout the 
world and we cannot stop them. In 
fact, some 30 nations currently possess, 
or are actively acquiring, weapons of 
mass destruction and the missiles to 
deliver them. 

Just yesterday, the United Nations 
admitted that Iraq is covertly storing 
up to 16 ballistic missiles armed with 
chemical or biological warheads. Iraq 
is the most inspected and thoroughly 
monitored country in the world. If we 
cannot find these missiles in the 
deserts of Iraq, how can we expect to 
track them in the mountains and val
leys of China, North Korea, Iran, or 
Syria? 

The answer is, We can't, and even if 
we could, we have no system to counter 
them. The only solution is to develop 
missile defenses. This bill does just 
that, and would require that our Na
tion deploy a national missile defense 
system capable of protecting all Amer
icans by the year 2003. 

Mr. President, this is not about poli
tics. It is not about partisanship. It is 
about national security and keeping 
faith with those who elected us and 
those who depend upon us to safeguard 
their lives and property. If we ignore 
this obligation, we will have failed in 
our most fundamental constitutional 
responsibility. To me that is unaccept
able. It runs against every principle 
that I stand for, and as long as I have 
a breath in my body, I will fight to pre
vent that from happening. 

Mr. President, I want to again thank 
the distinguished majority leader for 
bringing this issue before the Senate. 
He does our Nation a profound service 
by highlighting the missile defense 
issue, and I am proud to cosponsor this 
important legislation. 

I yield the floor. 

By Mr. HARKIN: 
S. 1637. A bill to amend the Internal 

Revenue Code of 1986 to revise the tax 
rules on expatriation, and for other 
purposes; to the Committee on Fi
nance. 

THE EXPATRIATION TAX REFORM ACT OF 1996 

• Mr. HARKIN. Mr. President, the time 
has come to close one of the most out
rageous tax loopholes on our books 
today. In fact, it is so outrageous, it's 
hard to believe. 

But today a small number of very 
wealthy individuals-often billion
aires-can renounce their U.S. citizen
ship in order to avoid paying their fair 
share of taxes. And under current law, 
those same individuals can still live in 
the United States for up to half a 
year-tax-free. 

That's right. Amazingly, the current 
tax code has a loophole big enough for 
the super rich to fly their private jets 
right through. I call it the Benedict Ar
nold loophole. You can turn your back 
on the country that made you rich-to 
get even richer. 

In many cases, those same people 
come right back to the United States. 
They spend up to 6 months here and 
claim to be citizens of another country 
just so they can skip out on their tax 
bill. 

In one case, for example, a very 
wealthy American acquired citizenship 
in Belize, a small country along the 
Caribbean coast. Soon thereafter, 
Belize tried to set up a counsel' s office 
in Florida where their new citizen had 
his factories. That way their new 
" counsel" could live in the U.S. for a 
large part of the year without paying 
his U.S. taxes. Ultimately, this was not 
allowed, but these types of games 
should be stopped once and for alL 

Hard working, tax paying, middle
class Americans have every right to be 
outraged by these tax loopholes. They 
are costing Americans about $1.5 bil
lion. And the money these weal thy tax 
cheats fail to pay is adding to our debt 
and to the bill that our kids will one 
day be forced to pay. That's uncon
scionable. 

The bill I am introducing today says 
enough is enough: It's time to close the 
Benedict Arnold loophole. My legisla
tion provides that if these so called 
"expatriates" spend 30 days in the 
United States they must pay their full 
taxes as a resident alien. Essentially, 
they would be treated like a resident 
alien, similar to how a U.S. citizen is 
treated. 

In addition, my bill provides that
upon renouncing their citizenship
these individuals would pay taxes on 
all of their gains, including those not 
yet sold. Under current law they can 
effectively escape paying their fair 
share of taxes by delaying the sale of 
their assets through available loop
holes. The Senate passed a provision in 
last year's Budget Reconciliation bill , 
but it was gutted in conference. 

Where there is a problem with a bi
lateral tax treaty, the Secretary of the 
Treasury may waive the provision for 
that individuaL 

I hope that the bill I am introducing 
today become law this year. I urge the 
Senate to support and pass this com
mon sense measure that will save tax
payer $1.5 billion.• 

By Mr. PRESSLER (for himself, 
Mr. GLENN, Mr. D'AMATO, Mr. 
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KERREY, Mr. BENNETT, and Mrs. 
FEINSTEIN): 

S. 1638. A bill to promote peace and 
security in South Asia; to the Commit
tee on Foreign Relations. 

THE SOUTH ASIA PEACE AND SECURITY 
PROMOTION ACT OF 1996 

Mr. PRESSLER. Mr. President, 
today along with my colleagues, Sen
ators GLENN, D'AMATO, JOHN KERRY, 
BENNETT, and FEINSTEIN, I am intro
ducing legislation in an effort to re
store credibility to our Nation's al
ready damaged nuclear nonprolifera
tion policy. Nonproliferation is one of 
our most important national security 
concerns, if not the most important. 
Even the President admitted last year 
that no issue is more important to the 
security of all people than nuclear non
proliferation. 

At present, our efforts in this area 
are tied to another vital goal: the pro
motion of peace and security in South 
Asia. I have visited South Asia. I have 
said before it is a region of striking 
contrast&-a region of such enormous 
potential clouded by tension and insta
bility. 

As all of us well know, last year 
President Clinton requested, and Con
gress agreed to, a one time exception 
and partial repeal of one our most im
portant nonproliferation laws: the so
called Pressler amendment. The Press
ler amendment, approved by Congress 
in 1985, prohibits United States mili
tary and nonmilitary assistance to 
Pakistan, including arms sales, so long 
as Pakistan possesses a nuclear explo
sive device. The Senate had an exten
sive debate on this subject last fall. As 
a result of last year's exception
known as the Brown amendment-ap
proximately 370 million dollars' worth 
of American military goods is sched
uled for delivery to Pakistan. 

The Brown amendment was very con
troversial. The central point of the 
controversy was the fact that the 
Brown amendment was both waiving 
and repealing nuclear nonproliferation 
law without obtaining one concrete 
nonproliferation concession from Paki
stan. We have never provided that kind 
of exception to any other country be
fore. That was one of the central rea
sons why I opposed the Brown amend
ment. I feared it would send the worst 
possible message: Nuclear proliferation 
pays. 

The Clinton administration lobbied 
the Congress quite heavily on the 
Brown amendment. The administration 
even tried to convince Members of Con
gress that Pakistan did make a non
proliferation concession. The Clinton 
administration claimed its support for 
the Brown amendment was based in 
part on an understanding it believed it 
had with the Government of Pakistan. 
On August 3, 1995, Acting Secretary of 
State Peter Tarnoff stated the context 
of this understanding in a letter to the 
distinguished ranking member and 

former chairman of the Armed Services 
Committee, Senator NUNN: 

Pakistan knows that the decision to re
solve the equipment problem is based on the 
assumption that there will be no significant 
change on nuclear and missile non-prolifera
tion issues of concern to the United States. 

Frankly, at the time, I felt the jus
tification was too weak at best and un
believable at worst. I say that from the 
standpoint of experience. You see, the 
Pressler amendment was passed with a 
similar assurance from Pakistan. Let 
me remind my colleagues that the 
Pressler amendment was designed to 
ensure that Pakistan-at that time our 
Nation's third largest foreign aid recip
ient-continued to receive United 
States assistance. We had an under
standing that Pakistan would not de
velop a bomb program, and in return, 
we would pass the Pressler amendment 
so that our existing laws would not re
sult in a United States aid cutoff. As 
we all know, they did build a bomb pro
gram, and continued to receive U.S. 
taxpayer dollars. So I had some serious 
misgivings and a sense of foreboding 
when the Clinton administration stat
ed it was basing its support of the 
Brown amendment on an assurance 
from Pakistan. 

But that was then, this is now. Now 
we have a clear, unequivocal statement 
by the Director of Central Intelligence 
that Pakistan did not accept the ad
ministration's position in August. This 
is what Director John Deutch told the 
Senate Select Committee on Intel
ligence on February 22: 

Mr. Chairman, the intelligence community 
continues to get accurate and timely infor
mation on Chinese activities that involve in
appropriate weapons technology assistance 
to other countries: nuclear technology to 
Pakistan, M-11 missiles to Pakistan, cruise 
missiles to Iran. 

For the record, I would like to point 
out that the Director said "M-11 mis
siles," not "M-11 missile technology." 

So, the administration's assumption 
that the Government of Pakistan 
would freeze development of its bomb 
program was erroneous. Our intel
ligence community has found "accu
rate and timely information" that 
Pakistan has, indeed, made significant 
changes on nuclear and missile pro
liferation issues of concern to the 
United States. The nuclear technology 
to which Director Deutch alluded 
would allow Pakistan a 100-percent in
crease in its capacity to make enriched 
uranium, the explosive material of nu
clear weapons. The M-11s are modern, 
mobile, nuclear capable ballistic mis
siles and clearly intended to be the 
principal delivery system of the Paki
stani nuclear weapons system. 

With the underlying assumption of 
the administration's position now de
stroyed, there is no longer any jus
tification for the administration's sup
port of the Brown amendment. The ad
ministration has the authority to put 
the Brown amendment on hold. Federal 

law specifically states that if the Presi
dent determines that a country has de
livered or received "nuclear enrich
ment equipment, materials or tech
nology," no funds may be made avail
able under the Foreign Assistance Act 
of 1961, which would include military 
equipment purchased with Foreign 
Military Sales [FMS]. All the Presi
dent needs to do is enforce our non
proliferation laws and most, if not all 
of the military equipment provided by 
the Brown amendment remains unde
livered. That is what I urged the Presi
dent to do last month. 

Sadly, even though Pakistan broke 
its assurance to the Clinton adminis
tration, it has been reported yesterday 
that the President intends to go 
through with the transfer. This is stun
ning news. The Brown amendment 
alone was a tough blow to our non
proliferation policy. Now the Clinton 
administration is preparing to cripple 
our already shaken credibility as an 
enforcer of nuclear nonproliferation. If 
that is the President's decision, and I 
certainly hope he reconsiders, then the 
law requires that he make an appro
priate certification to the Congress. 
This gives Congress two options: First, 
it could disapprove of the President's 
certification. Under the law it would 
have 30 days to do that. Or, should a 
certification not be forthcoming, it 
could enact the legislation I am intro
ducing today. This bill, which I intro
duce with bipartisan support, simply 
repeals the Brown amendment. 

Mr. President, I believe passage of 
this legislation is necessary if our Na
tion's nuclear nonproliferation policy 
is to have any credibility. Indeed, be
yond the simple policy justifications 
for this legislation, I urge my col
leagues to keep in mind the cir
cumstance that brings me to the floor 
today. As I stated a moment ago, Paki
stan's receipt of nuclear technology 
from China is a sanctionable offense, as 
is its receipt of M-11 missile tech
nology. What makes these offenses dis
turbing is that they were occurring 
while Pakistan was lobbying the ad
ministration and Congress to waive 
and partially repeal nuclear non
proliferation law. Equally disturbing 
are reports that members of the Clin
ton administration knew of the ring 
magnet transfer at that time, but did 
not divulge this information to mem
bers of Congress. The irony would be 
humorous if the issue wasn't so serious. 

I believe that if all my colleagues 
were aware of this blatant violation of 
our non-proliferation laws last fall, the 
Brown amendment would have failed. 
Indeed, a supporter of the Brown 
amendment, Congressman DouG BE
REUTER, admitted that if the Brown 
amendment was reconsidered, its pas
sage would be unlikely. I am confident 
enough that this Congress understands 
the seriousness of this matter and 
would agree that we need to repeal the 



March 21, 1996 CONGRESSIONAL RECORD-SENATE 5851 
Brown amendment or at least suspend 
its implementation until the underly
ing policy of the administration is re
stored-that being the return of the 
ring magnets and the M-lls from Paki
stan to China. 

Mr. President, finally a word about 
South Asia. Also on February 22, CIA 
Director Deutch named South Asia as 
his No. 1 worry in the annual world 
wide threat assessment. He noted, "the 
potential for conflict is high." Just a 
few weeks ago, the Washington Post re
ported that Pakistan is preparing for a 
possible nuclear weapons test. Even a 
limited nuclear exchange between 
Pakistan and India would result in 
deaths and destruction on an unprece
dented scale in world history. Under 
the circumstances, I feel it would be 
the height of irresponsibility to allow 
for military aid to one side in such an 
unstable environment. The aftermath 
of the Brown amendment is proof that 
our relationship with India is impacted 
by United States nonproliferation pol
icy. Because of India's unsafeguarded 
nuclear program, there is no United 
States-Indian agreement for nuclear 
cooperation. United States military co
operation with India is virtually non
existent. The United States will not ex
port certain forms of missile equip
ment and technology to India and any 
other goods that are related to weap
ons of mass destruction. It is true that 
United States sanctions have not been 
invoked against India, but that is be
cause India has not violated its com
mitments under United States law. 

I stand ready to seek a commonsense 
approach to improve our relations with 
all the countries in South Asia. We 
need a commonsense approach to deal 
with the problems in that troubled re
gion. Illicit narcotics trafficking, ter
rorism, economic stagnation, and 
weapons proliferation are just some of 
the issues that plague South Asia. We 
must seek ways to help these countries 
address all these problems. I am ready 
to start that process. We can start by 
repealing the Brown amendment and 
begin working on an approach that 
serves the mutual interests of the peo
ple of the United States and the people 
of South Asia. 

Mr. President, I ask unanimous con
sent that the text of the bill be printed 
in the RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

s. 1638 
Be it enacted by the Senate and House of Rep

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. PROMOTION OF PEACE AND SECU· 

RITY IN SOUTH ASIA. 
(a) FINDINGS.-Congress makes the follow

ing findings: 
(1) The American people fervently desire 

that all the peoples of South Asia enjoy 
peace and share an increased sense of secu
rity. 

(2) The peace and security of South Asia 
are threatened by an arms race, particularly 

the spread of weapons of mass destruction 
and their modern delivery systems. 

(3) Congress has granted both a one-time 
exception to and partial repeal of United 
States nuclear nonproliferation laws in order 
to permit the Government of Pakistan tore
ceive certain United States military equip
ment and training and limited economic aid. 

(4) The exception and partial repeal was 
based on direct assurances to the United 
States Government that "there will be no 
significant change on nuclear and missile 
nonproliferation issues of concern to the 
United States". 

(5) The Director of Central Intelligence has 
informed Congress that Pakistan has taken 
recent delivery of "nuclear technology" and 
"M-11 missiles" from the People's Republic 
of China. 

(6) The justification for the exception to 
and partial repeal of United States non
proliferation laws is no longer valid. 

(b) REPEAL.-Section 620E of the Foreign 
Assistance Act of 1961 (22 U.S.C. 2375) is 
amended to read as if the amendments made 
to such section by section 559 of the Foreign 
Operations, Export Financing, and Related 
Programs Appropriations Act, 1996 (Public 
Law 104-107) had not been made. 

Mr. KERRY. Mr. President, last Sep
tember the Senate approved an amend
ment offered by Senator BROWN that 
allowed the administration to deliver 
hundreds of millions of dollars worth of 
military equipment to Pakistan. In 
doing so, we decided to ignore Paki
stan's continuing efforts to acquire nu
clear weapons and the ballistic missiles 
to carry them, and we turned our backs 
on United States non-proliferation law 
and international arms control agree
ments. Today, I am pleased to cospon
sor a bill being introduced by Senator 
PRESSLER that will repeal this mis
guided provision and will help put U.S. 
nonproliferation policy back on track. 

During Senate consideration of the 
Brown amendment, the proponents, in
cluding the administration, argued 
that transferring the military equip
ment would remove what had become 
an irritant in our relations with Paki
stan and would result in enhanced co
operation on nonproliferation issues. 
Unfortunately, the opposite has hap
pened. 

Even as we debated the Brown 
amendment we had clear and convinc
ing evidence that Pakistan had re
ceived M-11 ballistic missiles from 
China-a sanctionable offense under 
the Missile Technology Control Re
gime. We now know that Pakistan also 
has continued to pursue its Nuclear 
Weapons Program. In an unclassified 
hearing earlier this year, Director of 
Central Intelligence John Deutch testi
fied to the Intelligence Committee that 
he was especially concerned about Pak
istani efforts to acquire nuclear tech
nology. Although he did not provide de
tails, the press has reported that last 
summer China sent Pakistan special
ized magnets for use in centrifuges to 
produce enriched uranium. Such a 
transfer would violate the 1994 Nuclear 
Non-Proliferation Act. Finally, Direc
tor Deutch told the Intelligence Com-

mittee that Pakistan was likely to test 
a nuclear weapon if India did, hardly 
the restraint we were promised. 

Since the late 1970's the Pakistani 
Government has repeatedly assured the 
United States that it does not possess 
nuclear weapons despite our certainty 
that it does. As recently as November 
of 1994, Prime Minister Bhutto said in 
an interview with David Frost "We 
have neither detonated one, nor have 
we got nuclear weapons." Now they are 
practicing the same deception with re
gard to acquiring missiles from China. 
In July of 1995, a press release from the 
Pakistan Embassy asserted that 
"Pakistan has not acquired the M-11 or 
any other missile from China that vio
lates the Missile Technology Control 
Regime." The evidence to the contrary 
is, in my opinion, overwhelming. 

Pakistan has been a friend and ally 
of the United States since its independ
ence. But how many times can you let 
a friend mislead you and how many 
times can you let a friend put you in 
danger before you are forced to change 
the nature of the relationship. This is 
not a question of whether we want good 
relations with Pakistan. Of course we 
do. We want good relations with all 
countries, but the proliferation of 
weapons of mass destruction and the 
deli very systems to carry them is· far 
more important to our national secu
rity than relations with any one coun
try. Indeed, this is one of the most im
portant national security issues facing 
us today. 

I congratulate my colleague from 
South Dakota for his leadership on this 
issue and I am pleased to cosponsor his 
legislation. I hope that we can address 
this issue before the transfer of this 
equipment is completed. 

By Mr. DOLE (for himself, Mr. 
THURMOND, Mr. WARNER, and 
Mr. GRAMM): 

S. 1639. A bill to require the Sec
retary of Defense and the Secretary of 
Health and Human Services to carry 
out a demonstration project to provide 
the Department of Defense with reim
bursement from the Medicare Program 
for health care services provided to 
Medicare-eligible beneficiaries under 
TRICARE; to the Committee on Fi
nance. 

MEDICARE SUBVENTION LEGISLATION 

Mr. DOLE. Mr. President, today I am 
pleased to introduce legislation which 
will demonstrate the cost effectiveness 
of Medicare reimbursement to the De
partment of Defense [DOD] for treat
ment of military beneficiaries age 65 
and older. This bill will enable these 
individuals to enroll in Tricare Prime 
and be treated in military hospitals. 

CURRENT SYSTEM IS FLAWED 

As I am sure my colleagues know, 
Tricare is DOD's new managed health 
care program. While Tricare has merit, 
it also has flaws: It bars all Medicare
eligible retirees and family members 



5852 CONGRESSIONAL RECORD-SENATE March 21, 1996 
from enrolling in Tricare Prime. In 
fact, all career military members and 
their families eventually will be af
fected, because even those who enroll 
now will be dropped from Tricare at 
age 65, when they become eligible for 
Medicare. In my view, this breaks long 
standing health care commitments to 
retirees, may increase costs, and affect 
military readiness. 

IDENTIFYING THE PROBLEM 
Current law inadvertently encour

ages DOD and Medicare to work 
against each other. As the defense 
budget tightens, DOD has a strong in
centive to push older retirees and fami
lies out of the military medical system 
and back into Medicare, although 
Medicare probably costs both the Gov
ernment and retirees more money than 
care under the military system. Theo
retically, Medicare-eligible retirees 
may still use military hospitals on a 
space-available basis. However, space
available care is rapidly becoming non
existent as military facilities downsize 
and Tricare expands across the coun
try. 

MEDICARE SUBVEI\'TION IS THE SOLUTION 
It seems to me, the solution to this 

problem is to change the law to allow 
Medicare subvention, allowing Medi
care to reimburse DOD for care pro
vided to older beneficiaries enrolling in 
Tricare Prime or otherwise using mili
tary hospitals. 

DEMONSTRATION TEST OF MEDICARE 
SUBVENTION 

We need to demonstrate to the inter
ested parties, Department of Health 
and Human Services, and Department 
of Defense, that subvention is indeed a 
feasible and cost-effective program. 
Therefore I am introducing the legisla
tion which gives those agencies the au
thority to conduct such a test. I be
lieve this test will justify implement
ing subvention and allow those eligible 
military retirees over 65 to participate 
in Tricare Prime and receive care in 
military hospitals. 

Mr. President, I ask unanimous con
sent that the text of the bill be printed 
in the RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

s. 1639 
Be it enacted by the Senate and House of Rep

resentatives of the United States of America in 
Congress assembled , 
SECTION 1. DEMONSTRATION PROJECT FOR 

MEDICARE REIMBURSEMENT OF DE· 
PARTMENT OF DEFENSE FOR 
HEALTH CARE PROVIDED TO MEDI· 
CARE·EUGmLE BENEFICIARIES 
UNDER TRICARE. 

(a) IN GENERAL.-Notwithstanding any 
other provision of law and subject to sub
section (b), the Secretary of Defense and the 
Secretary of Health and Human Services 
shall enter into an agreement in order to 
carry out a demonstration project under 
which the Secretary of Health and Human 
Services reimburses the Secretary of De
fense, on a capitated basis, from the medi
care program under title XVIll of the Social 

Security Act (42 U.S.C. 1395 et seq. ) for cer
tain health care services provided by the 
Secretary of Defense to medicare-eligible 
military beneficiaries through the TRICARE 
program. 

(b) PROJECT REQUIREMENTS.-(1)(A) The 
Secretary of Defense shall budget for and ex
pend on health care services in each region 
in which the demonstration project is car
ried out an amount equal to the amount that 
the Secretary would otherwise budget for 
and expend on such services in the absence of 
the project. 

(B) The Secretary may not be reimbursed 
under the project for health care services 
provided to medicare-eligible military bene
ficiaries in a region until the amount ex
pended by the Secretary to provide health 
care services in that region exceeds the 
amount budgeted for health care services in 
that region under subparagraph (A). 

(2) The agreement between the Secretary 
of Defense and the Secretary of Health and 
Human Services shall provide that the cost 
to the medicare program of providing serv
ices under the project does not exceed the 
cost that the medicare program would other
wise incur in providing such services in the 
absence of the project. 

(3) The authority of the Secretary of De
fense to carry out the project shall expire 3 
years after the date of the commencement of 
the project. 

(c) REPORTS.-Not later than 14 months 
after the commencement of the demonstra
tion project under subsection (a), and annu
ally thereafter until the year following the 
year in which the project is terminated, the 
Secretary of Defense and the Secretary of 
Health and Human Services shall jointly 
submit to Congress a report on the dem
onstration project. The report shall include 
the following: 

(1) The number of medicare-eligible mili
tary beneficiaries provided health care serv
ices under the project during the previous 
year. 

(2) An assessment of the benefits to such 
beneficiaries of receiving health care serv
ices under the project. 

(3) A description of the cost-shifting, if 
any, among medical care programs of the De
partment of Defense that results from the 
project. 

(4) A description of the cost-shifting, if 
any, from the Department to the medicare 
program that results from the project. 

(5) An analysis of the effect of the project 
on the following: 

(A) Access to the military medical treat
ment system, including access to military 
medical treatment facilities. 

(B) The availability of space and facilities 
and the capabilities of medical staff to pro
vide fee-for-service medical care. 

(C) Established priorities for treatment of 
beneficiaries under chapter 55 of title 10, 
United States Code. 

(D) The cost to the Department of provid
ing prescription drugs to the beneficiaries 
described in subparagraph (C). 

(E) The quality of health care provided by 
the Department. 

(F) Health care providers and medicare-eli
gible military beneficiaries in the commu
nities in which the project is carried out. 

(6) An assessment of the effects of continu
ing the project on the overall budget of the 
Department for health care and on the budg
et of each military medical treatment facil
ity. 

(7) An assessment of the effects of continu
ing the project on expenditures from the 
medicare trust funds under title xvm of the 
Social Security Act. 

(8) An analysis of the lessons learned by 
the Department as a result of the project. 

(9) Any other information that the Sec
retary of Defense and the Secretary of 
Health and Human Services jointly consider 
appropriate. 

(d) REVIEW BY COMPTROLLER GENERAL.
Not later than December 31 each year in 
which the demonstration project is carried 
out under this section, the Comptroller Gen
eral shall determine and submit to Congress 
a report on the extent, if any, t o which the 
costs of the Secretary of Defense under the 
TRICARE program and the costs of the Sec
retary of Health and Human Services under 
the medicare program have increased as are
sult of the project. 

(e) DEFINITIONS.-For purposes of this sec
tion: 

(1) The term "medicare-eligible military 
beneficiary" means a beneficiary under 
chapter 55 of title 10, United States Code. 
who is entitled to benefits under part A of 
title XVIIT of the Social Security Act. 

(2) The term " TRICARE program" means 
the managed health care program that is es
tablished by the Secretary of Defense under 
the authority of chapter 55 of title 10, United 
States Code, principally section 1097 of that 
title, and includes the competitive selection 
of contractors to financially underwrite the 
delivery of health care services under the Ci
vilian Health and Medical Program of the 
Uniformed Services. 

ADDITIONAL COSPONSORS 
s. 704 

At the request of Mr. SIMON, the 
name of the Senator from Rhode Island 
[Mr. CHAFEE] was added as a cosponsor 
of S. 704, a bill to establish the Gam
bling Impact Study Commission. 

s. 1139 

At the request of Mr. LOTT, the name 
of the Senator from Virginia [Mr. 
ROBB] was added as a cosponsor of S. 
1139, a bill to amend the Merchant Ma
rine Act, 1936, and for other purposes. 

s. 1150 

At the request of Mr. SANTORUM, the 
names of the Senator from North Caro
lina [Mr. HELMS] and the Senator from 
Virginia [Mr. ROBB] were added as co
sponsors of S. 1150, a bill to require the 
Secretary of the Treasury to mint 
coins in commemoration of the 50th 
anniversary of the Marshall Plan and 
George Catlett Marshall. 

s. 1183 

At the request of Mr. HATFIELD, the 
name of the Senator from Rhode Island 
[Mr. PELL] was added as a cosponsor of 
S. 1183, a bill to amend the Act of 
March 3, 1931 (known as the Davis
Bacon Act), to revise the standards for 
coverage under the act, and for other 
purposes. 

s. 1188 

At the request of Mr. SANTORUM, the 
name of the Senator from New Hamp
shire [Mr. GREGG] was added as a co
sponsor of S. 1188, a bill to provide 
marketing quotas and a price support 
program for the 1996 through 1999 crops 
of quota and additional peanuts , toter
minate marketing quotas for the 2000 
and subsequent crops of peanuts, and 
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to provide a price support program for 
the 2000 through 2002 crops of peanuts, 
and for other purposes. 

s. 1317 

At the request of Mr. D'AMATO, the 
name of the Senator from Minnesota 
[Mr. GRAMS] was added as a cosponsor 
of S. 1317, a bill to repeal the Public 
Utility Holding Company Act of 1935, 
to enact the Public Utility Holding 
Company Act of 1995, and for other pur
poses. 

s. 1355 

At the request of Mr. DORGAN, the 
name of the Senator from Oregon [Mr. 
WYDEN] was added as a cosponsor of S. 
1355, a bill to amend the Internal Reve
nue Code of 1986 to end deferral for U.S. 
shareholders on income of controlled 
foreign corporations attributable to 
property imported into the United 
States. 

s. 1470 

At the request of Mr. McCAIN, the 
name of the Senator from Florida [Mr. 
MACK] was added as a cosponsor of S. 
1470, a bill to amend title II of the So
cial Security Act to provide for in
creases in the amounts of allowable 
earnings under the Social Security 
earnings limit for individuals who have 
attained retirement age, and for other 
purposes. 

s. 1521 

At the request of Mr. DoLE, the name 
of the Senator from Kentucky [Mr. 
FORD] was added as a cosponsor of S. 
1521, a bill to establish the Nicodemus 
National Historic Site in Kansas, and 
for other purposes. 

s. 15!n 

At the request of Mr. DORGAN, the 
names of the Senator from illinois [Mr. 
SIMON], the Senator from Nebraska 
[Mr. EXON], the Senator from West Vir
ginia [Mr. BYRD], the Senator from Ar
kansas [Mr. PRYOR], the Senator from 
Colorado [Mr. CAMPBELL], the Senator 
from Iowa [Mr. HARKIN], and the Sen
ator from Minnesota [Mr. WELLSTONE] 
were added as cosponsors of S. 1597, a 
bill to amend the Internal Revenue 
Code of 1986 to discourage American 
businesses from moving jobs overseas 
and to encourage the creation of new 
jobs in the United States, and for other 
purposes. 

s. 1610 

At the request of Mr. BOND, the name 
of the Senator from Texas [Mrs. 
HUTCHISON] was added as a cosponsor of 
S. 1610, a bill to amend the Internal 
Revenue Code of 1986 to clarify the 
standards used for determining wheth
er individuals are not employees. 

s. 1612 

At the request of Mr. HELMS, the 
name of the Senator from Colorado 
[Mr. BROWN] was added as a cosponsor 
of S. 1612, a bill to provide for increased 
mandatory minimum sentences for 
criminals possessing firearms, and for 
other purposes. 

SENATE RESOLUTION 202 

At the request of Mr. ABRAHAM, the 
names of the Senator from Arkansas 
[Mr. BUMPERS], the Senator from Mis
sissippi [Mr. COCHRAN], the Senator 
from South Dakota [Mr. DASCHLE], the 
Senator from Wisconsin [Mr. FEIN
GOLD], the Senator from Texas [Mr. 
GRAMM], the Senator from Oregon [Mr. 
HATFIELD], the Senator from Texas 
[Mrs. HUTCHISON], the Senator from Ha
waii [Mr. INOUYE], the Senator from 
Vermont [Mr. JEFFORDS], the Senator 
from Idaho [Mr. KEMPTHORNE], the Sen
ator from Massachusetts [Mr. KERRY], 
the Senator from Vermont [Mr. 
LEAHY], the Senator from Connecticut 
[Mr. LIEBERMAN], the Senator from 
Michigan [Mr. LEVIN], the Senator 
from Mississippi [Mr. LOTT], the Sen
ator from Kentucky [Mr. McCONNELL], 
the Senator from Alaska [Mr. STE
VENS], and the Senator from Tennessee 
[Mr. THOMPSON] were added as cospon
sors of Senate Resolution 202, a resolu
tion concerning the ban on the use of 
United States passports for travel to 
Lebanon. 

AMENDMENTS SUBMITTED 

THE PUBLIC RANGELANDS MAN
AGEMENT ACT OF 1996 NATIONAL 
GRASSLANDS MANAGEMENT ACT 
OF 1996 

BINGAMAN (AND OTHERS) 
AMENDMENT NO. 3559 

Mr. BINGAMAN (for himself, Mr. 
DORGAN, Mr. REID, Mr. BRYAN, and Mr. 
DASCHLE) proposed an amendment to 
amendment No. 3555 proposed by Mr. 
DOMENICI to the bill (S. 1459) to provide 
for uniform management of livestock 
grazing on Federal land, and for other 
purposes; as follows: 

In lieu of the matter proposed insert the 
following new language: 
SECTION 101. SHORT TITLE. 

This title may be cited as the "Public 
Rangelands Management Act of 1996". 
SEC. 102. DEFINITIONS. 

As used in this title, the term-
(1) "public land" has the same meaning as 

given in section 103(e) of the Federal Land 
Policy and Management Act of 1976 (43 
U.S.C. 1702(e)); 

(2) "Secretary" means the Secretary of the 
Interior, or where appropriate, the Secretary 
acting through the Bureau of Land Manage
ment; and 

(3) "Secretary of Agriculture" means, 
where appropriate, the Secretary acting 
through the Forest Service. 
SEC. 103. APPLICABILITY. 

(a) BUREAU OF LAND MANAGEMENT LANDS.
This title shall apply to the grazing of live
stock on public lands administered by the 
Secretary. Except as otherwise provided in 
this title, grazing on public lands adminis
tered by the Secretary shall be managed in 
accordance with applicable laws and regula
tions. 

(b) FOREST SERVICE LANDS.-(1) Except as 
provided in section 113 (concerning the appli-

cability of NEPA provisions), section 115 (es
tablishing a new grazing fee formula), and 
section 116 (concerning expenditures of graz
ing fee receipts) livestock grazing on Na
tional Forest System lands in the sixteen 
contiguous Western States shall be managed 
in accordance with applicable laws and regu
lations. 

(2) None of the provisions of this title shall 
apply to livestock grazing on National For
est System lands outside of the sixteen con
tiguous Western States. Livestock grazing 
on those lands shall be administered by the 
Secretary of Agriculture in accordance with 
applicable laws and regulations. 

(C) NATIONAL GRASSLANDS.-Livestock 
grazing on the National Grasslands shall be 
administered in accordance with title II of 
this Act, except that sections 113 and 115 of 
title I shall also apply to the National Grass
lands. 

(d) COORDINATED MANAGEMENT.-(!) The 
Secretary and the Secretary of Agriculture 
shall seek to provide, to the maximum ex
tent practicable, for consistent and coordi
nated grazing activities and management 
practices on lands in the sixteen contiguous 
Western States administered by the Forest 
Service (excluding the National Grasslands) 
and the Bureau of Land Management, con
sistent with the laws governing the public 
lands and the National Forest System. 

(2) To the extent current regulations are 
inconsistent with the provisions of this title, 
the Secretary and the Secretary of Agri
culture, as necessary, shall promulgate new 
regulations in accordance with this title. 
SEC. 104. RANGELAND HEALTH STANDARDS AND 

GUIDELINES. 
(a) IN GENERAL.-The Secretary, in con

sultation with the Resource Advisory Coun
cils established in section 108, the Grazing 
Advisory Boards established in section 109, 
and appropriate State and local govern
mental and educational entities, and after 
providing an opportunity for public partici
pation, shall establish State-wide or regional 
standards and guidelines to ensure the 
health and continued improvement of public 
land range conditions: Provided, however, 
That nothing in this title shall be construed 
as requiring the establishment of a minimum 
national standard for public land range con
ditions. 

(b) CRITERIA.-Such standards and guide
lines shall seek to ensure that-

(1) watersheds are in, or are making sig
nificant progress toward properly function
ing condition; 

(2) upland soils exhibit stability and infil
tration and permeability rates that are ap
propriate to soil type, climate, and landform; 

(3) ecological processes, including the 
hydrological cycle, nutrient cycle, and en
ergy flow are maintained, or there is signifi
cant progress toward their attainment, in 
order to support healthy biotic populations 
and communities; 

(4) water quality complies with State 
water quality standards; and 

(5) healthy, productive, and diverse native 
plant and animal populations are being sup
ported. 

(c) !NCORPORATION.-Standards and guide
lines developed for a specific region pursuant 
to this section shall, upon completion, be in
corporated by operation of law into applica
ble land use plans. Standards and guidelines 
shall also be incorporated into allotment 
management plans and the terms and condi
tions of grazing permits and leases. 
SEC. 105. PUBLIC PARTICIPATION. 

(a) L'J GENERAL.-ln developing and revis
ing land use plans, allotment management 
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plans, activity plans, and rangeland stand
ards and guidelines, the Secretary shall pro
vide appropriate opportunities for public 
participation. 

(b) AFFECTED lNTEREST.-An individual or 
organization that has expressed in writing to 
the Secretary concern for the management 
of livestock grazing on specific allotments 
and who has been determined by the Sec
retary to be an affected interest, shall be 
consulted on significant grazing actions and 
decisions taken by the Secretary. Such con
sultation shall include, but need not be lim
ited to, providing notice of the proposed ac
tion or decision and the reasons therefore, 
and a reasonable time in which to submit 
comments on the proposed action or deci
sion. 

(c) ABILITY TO PROTEST.-An applicant, 
permittee, lessee, or affected interest shall 
be entitled to protest proposed decisions of 
the Secretary. 
SEC. 106. TERMS AND CONDITIONS. 

(a) IN GENERAL.-The Secretary shall in
clude such reasonable terms and conditions 
in a grazing permit or lease as the Secretary 
determines to be appropriate to achieve 
management and resource condition objec
tives. 

(b) MODIFICATION.-Following careful and 
considered consultation, cooperation, and co
ordination with lessees, permittees, and 
other affected interests, the Secretary may 
modify terms and conditions of a grazing 
permit or lease if monitoring data or objec
tive evidence shows that present grazing use 
is not meeting management and resource 
condition objectives. 

(c) MONITORING.-(1) Monitoring shall be 
conducted at a sufficient level to enable the 
Secretary to determine the effectiveness of 
management toward meeting management 
and resource condition objectives and to 
issue decisions or enter into agreements re
quiring management changes. The Secretary 
shall seek to ensure that monitoring is con
ducted in a timely and consistent manner. 

(2) Monitoring shall be conducted accord
ing to regional or State-wide scientifically
based criteria and protocals. The criteria and 
protocals shall be developed by the Sec
retary in consultation with applicable Re
source Advisory Councils, Grazing Advisory 
Boards, and appropriate State entities. 
SEC. 107. RANGE IMPROVEMENTS. 

(a) PERMANENT lMPROVEMENTS.-(1) The 
·Secretary may authorize the installation of 
permanent range improvements by permit
tees, lessees, or other parties pursuant to co
operative agreements. Title to permanent 
range improvements constructed or installed 
after the date of enactment of this title shall 
be in the name of the United States. 

(2) If the Secretary cancels a grazing per
mit or lease in whole or in part in order to 
devote the lands covered by the permit to 
another public purpose, including disposal, 
the permittee or lessee shall receive from 
the United States reasonable compensation 
for the adjusted value of the permittee's or 
lessee's interest in authorized permanent im
provements placed or constructed on the 
lands covered by the canceled permit or 
lease. The adjusted value shall be deter
mined by the Secretary, not to exceed fair 
market value of the terminated portion of 
the permittee's or lessee's interest therein. 

(b) TEMPORARY lMPROVEMENTS.-The Sec
retary may authorize the installation of 
temporary range improvements by permit
tees, lessees, or other parties pursuant to 
range improvements permits. Title to tem
porary range improvements shall be in the 
name of the permittee or lessee, where no 

part of the cost for the improvement is borne 
by the United States 

(C) VALID EXISTING RIGHTS.-Nothing in 
this section shall affect valid existing rights 
to range improvements existing prior to the 
date of enactment of th1s title. 

(d) NO INTEREST IN LANDS.-A range im
provement permit or cooperative agreement 
does not convey to a permittee or lessee any 
right, title, or interest in any lands or re
sources held by the United States. 
SEC. 108. RESOURCE ADVISORY COUNCILS. 

(A) ESTABLISHMENT.-The Secretary, in 
consultation with the Governors of the af
fected States, shall establish and operate Re
source Advisory Councils on a regional, 
State, or planning area level to provide ad
vice on management issues for all lands ad
ministered by the Bureau of Land Manage
ment within such State or regional area, ex
cept where the Secretary determines that 
there is insufficient interest in participation 
on a council to ensure that membership can 
be fairly balanced in terms of the points of 
view represented and the functions to be per
formed. 

(b) DUTIES.-Each Resource Advisory Coun
cil shall advise the Secretary regarding the 
preparation, amendment, and implementa
tion of land use and activity plans for public 
lands and resources with1n its area. 

(c) MEMBERSHIP.-(!) The Secretary, in 
consultation with the Governor of the af
fected State or States, shall appoint the 
members of each Resource Advisory Council. 
A council shall consist of not less than 9 
members and not more than 15 members. 

(2) In appointing members to a Resource 
Advisory Council, the Secretary shall pro
vide for balanced and broad representation 
from among various groups, including but 
not limited to, permittees and lessees, other 
commercial interests, recreational users, 
representatives of recognized environmental 
or conservation organizations, educational, 
professional, or academic interests, rep
resentative of State and local government or 
governmental agencies, Indian tribes, and 
other members of the affected public. 

(3) The Secretary shall appoint at least one 
elected official of general purpose govern
ment serving the people of the area to each 
Resource Advisory Council. 

(4) No person may serve concurrently on 
more than one Resource Advisory Council. 

(5) Members of a Resource Advisory Coun
cil must reside in one of the States within 
the geographic jurisdiction of the council. 

(d) SUBGROUPS.-A Resource Advisory 
Council may establish such subgroups as the 
council deems necessary, including but not 
limited to working groups, technical review 
teams, and rangeland resource groups 

(e) TERMS.-Resource Advisory Council 
members shall be appointed for 2-year terms. 
Members may be appointed to additional 
terms at the discretion of the Secretary. 

(f) PER DIEM EXPENSES.-Resource Advi
sory Council members shall serve without 
compensation as such, but shall be reim
bursed for travel and per diem expenses 
while on official business, as authorized by 5 
u.s.c. 5703. 

(g) FEDERAL ADVISORY COMMITTEE ACT.
Except to the extent that it is inconsistent 
with this section, the Federal Advisory Com
mittee Act shall apply to the Resource Advi
sory Councils established under this section. 

(h) OTHER FLPMA ADVISORY COUNCILS.
Nothing in this section shall be construed as 
modifying the authority of the Secretary to 
establish other advisory councils under sec
tion 309 of the Federal Land Policy and Man
agement Act of 1976 (43 U.S.C. 1739). 

SEC. 109. GRAZING ADVISORY BOARDS. 
(a) ESTABLISHMENT.-For each district of

fice of the Bureau of Land Management in 
the sixteen contiguous Western States hav
ing jurisdiction over more than 500,000 acres 
of public lands subject to commercial live
stock grazing, the Secretary, upon the peti
tion of a simple majority of livestock lessees 
and permittees under the jurisdiction of such 
office, shall establish and maintain at least 
one Grazing Advisory Board of not more 
than 15 members. 

(b) FUNCTION.-The function of the Grazing 
Advisory Boards established pursuant to this 
section shall be to provide advice to the Sec
retary concerning management issues di
rectly related to the grazing of livestock on 
public lands within the area administered by 
the district office. 

(c) MEMBERS.-(1) The number of members 
on each Grazing Advisory Board shall be de
termined by the Secretary. Members shall 
serve for a term of 2 years. One-half of the 
members of each board shall consist of live
stock representatives who shall be lessees or 
permittees in the area administered by the 
district office and who shall be chosen by the 
lessees and permittees in the area through 
an election prescribed by the Secretary. The 
remaining members shall be appointed by 
the Secretary from among residents of the 
area, to represent other interests. 

(2) No person may serve concurrently on 
more than one Grazing Advisory Board. 

(d) PER DIEM ExPENSES.-Grazing Advisory 
Board members shall serve without com
pensation as such, but shall be reimbursed 
for travel and per diem expenses while on of
ficial business, as authorized by 5 U.S.C. 5703. 

(e) FEDERAL ADVISORY COMMITTEE ACT.
Except to the extent that it is inconsistent 
with this section, the Federal Advisory Com
mittee Act shall apply to the Grazing Advi
sory Boards established under this section. 
SEC. 110. ALLOTMENT MANAGEMENT PLANS. 

Where practicable, feasible, and appro
priate, the Secretary shall develop allotment 
management plans (or other activity plans 
serving as the functional equivalent thereof). 
Such plans shall be prepared in consultation, 
cooperation and coordination with permit
tees or lessees, Resource Advisory Councils, 
Grazing Advisory Boards, and affected inter
ests. 
SEC. Ill. CONSERVATION AND TEMPORARY NON

USE. 
(a) IN GENER.AL.-(1) The Secretary may ap

prove a request by a permittee or lessee for 
temporary non-use or conservation use if 
such use is determined by the Secretary to 
be not inconsistent with the applicable land 
use plans, allotment management plans, or 
other applicable plans. 

(2) In developing criteria and standards for 
conservation use and temporary non-use, the 
Secretary shall consult with applicable Re
source Advisory Councils and Grazing Advi
sory Boards. 

(b) CONSERVATION USE.-(1) Conservation 
use may be approved for periods of up to ten 
years when, in the determination of the Sec
retary, the proposed conservation use will 
promote rangeland resource protection or 
enhancement of resource values or uses, in
cluding more rapid progress toward achiev
ing resource condition objectives. 

(2) Conservation use shall be a voluntary 
action on the part of a permittee or lessee. 
No such use shall be approved by the Sec
retary unless requested by a permittee or 
lessee. 

(c) TEMPORARY NON-USE.-Temporary non
use for reasons including but not limited to 
financial conditions or annual fluctuations 
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of livestock, may be approved by the Sec
retary on an annual basis for no more than 
3 consecutive years. 

(d) The Secretary shall not approve appli
cations for non-renewable grazing permits 
and leases for areas for which conservation 
use has been authorized. Forage made avail
able as a result of temporary non-use may be 
made available to qualified applicants. 

(e) DEFINITION.-As used in this section, 
the term-

(1) "conservation use" means an activity, 
excluding livestock grazing, on all or a por
tion of a grazing allotment for the purposes 
of-

(A) protecting the land and its resources 
from destruction or unnecessary injury. 

(B) improving rangeland conditions; or 
(C) enhancing resource values, uses, or 

functions; 
(2) "temporary non-use" means the author

ized withholding, on an annual basis, of all 
or a portion of permitted livestock use, in re
sponse to a request of a permittee or lessee. 
SEC. 112. WATER RIGHTS. 

(a) IN GENERAL.-New water rights shall be 
acquired, perfected, maintained, or adminis
tered in connection with livestock grazing 
on public lands in accordance with State 
law. 

(b) NO FEDERAL RESERVED WATER RIGHT.
Nothing in this title shall be construed as 
creating an express or implied reservation of 
water rights in the United States. 

(c) VALID EXISTING RIGHTS.-Nothing in 
this title shall be construed as affecting 
valid existing water rights. 
SEC. 113. NEPA COMPLIANCE. 

(a) RENEWALS OR TRANSFERS.-Unless the 
Secretary or the Secretary of Agriculture, as 
appropriate, determines that the renewal or 
transfer of a grazing permit or lease will in
volve significant changes in management 
practices or use, or that significant environ
mental damage is occurring or is imminent, 
the renewal or transfer of such permit or 
lease shall not require the completion of any 
analysis under the National Environmental 
Policy Act of 1969 (42 U.S.C. 4321 et seq.). 

(b) RANGELAND MANAGEMENT ACTIVITIES.
(!) The Secretary and the Secretary of Agri
culture shall expedite the consideration of 
applications for non-significant grazing ac
tivities on Federal lands administered by the 
respective Secretary, including the develop
ment of a list of activities (or mandatory eli
g1b111ty criteria) that would constitute a 
"categorical exclusion" from consideration 
under the National Environmental Policy 
Act of 1969 (42 U.S.C. 4321 et seq.) where the 
Secretary concerned determines that such 
activities would not have a significant effect 
on the environment. 

(2) Nothing in this subsection shall pre
clude the Secretary or the Secretary of Agri
culture, as appropriate, from requiring addi
tional analysis where the Secretary con
cerned determines that the proposed activity 
may have a significant effect on the environ
ment. 
SEC. 114. GRAZING FEE SURCHARGE. 

No grazing fee surcharge shall be imposed 
for grazing use by a spouse, child, or grand
child of the permittee or lessee on the lands 
covered by the permit or lease. 
SEC. 115. GRAZING FEE. 

(a) IN GENERAL.-(!) The fee for each ani
mal unit month in a grazing fee year to be 
determined by the Secretary and the Sec
retary of Agriculture shall be equal to the 
three-year average of the total gross value 
production for beef cattle for the three years 
preceeding the grazing fee year, multiplied 

by the ten-year average of the United States 
Treasury Securities six-month bill "new 
issue" rate, divided by twelve: Provided, That 
the grazing fee shall not be less than $1.50 
per animal unit month. 

(2) The gross value of production for beef 
cattle shall be determined by the Economic 
Research Service of the Department of Agri
culture in accordance with subsection (e)(l). 

(b) DEFINITION OF ANIMAL UNIT MONTH.
For billing purposes only, the term "animal 
unit month" means one month's use and oc
cupancy of range by-

(1) one cow, bull, steer, heifer, horse, burro, 
or mule; or seven sheep or goats; each of 
which is six months of age or older on the 
date on which the animal begins grazing on 
Federal land; 

(2) any such animal regardless of age if the 
animal is weaned on the date on which the 
animal begins grazing on Federal lands; and 

(3) any such animal that will become 
twelve months of age during the period of 
use authorized under a grazing permit or 
lease. 

(C) LIVESTOCK NOT COUNTED.-There shall 
not be counted as an animal unit month the 
use of Federal land for grazing by an animal 
that is less than six months of age on the 
date which the animal begins grazing on 
Federal land and that is the natural progeny 
of an animal on which a grazing fee is paid 
if the animal is removed from the Federal 
land before becoming twelve months of age. 

(d) OTHER FEES A..~D CHARGES.-(!) A serv
ice charge shall be assessed for each crossing 
permit, transfer of grazing preference, and 
replacement or supplemental billing notice 
except in a case in which the action is initi
ated by the authorized officer. 

(2) The fees and charges under section 
304(a) of the Federal Land Policy an<l Man
agement Act of 1976 (43 U.S.C. 1734(a)) shall 
reflect processing costs and shall be adjusted 
periodically as costs change. 

(3) Notice of a change in a service charge 
shall be published in the Federal Register. 

(e) CRITERIA FOR ERS.-(1) The Economic 
Research Service of the Department of Agri
culture shall continue to compile and report 
the gross value of production of beef cattle, 
on a dollars-per-bred-cow basis for the 
United States, as currently published in 
"Economic Indicators of the Farm Sector: 
Cost of Production-Major Field Crops and 
Livestock and Dairy" (Cow-calf production 
cash costs and returns). 

(2) For the purposes of a determining a 
grazing fee for a given grazing fee year, the 
gross value of production (as defined in sub
section (a)) for the previous calendar year 
shall be made available to the Secretary and 
the Secretary of Agriculture, and published 
in the Federal Register, on or before Feb
ruary 15 of each year. 
SEC. 116. USE OF STATE SHARE OF GRAZING FEE 

RECEIPI'S. 
Section 10 of the Act of June 28, 1934 (com

monly known as the "Taylor Grazing Act") 
(43 U.S.C. 315i) is amended-

(!) in subsection (a), by striking " the bene
fit of'' and inserting in lieu thereof "invest
ment in all forms of on-the-ground improve
ments that benefit rangeland resources, and 
for support of local public schools in"; and 

(2) in subsection (b), by striking "the bene
fit of' ' and inserting in lieu thereof "invest
ment in all forms of on-the-ground improve
ments that benefit rangeland resources, and 
for support of local public schools in". 
SEC. 117. CONSIDERATION OF ACTIONS BY AF· 

FILIATES. 
In issuing or renewing grazing permits or 

leases, the Secretary may only consider acts 
undertaken by-

(1) the permittee or lessee; 
(2) persons under the direct control of the 

permittee or lessee; or 
(3) persons acting in collusion with the per

mittee or lessee. 
TITLE ll-MANAGEMENT OF NATIONAL 

GRASSLANDS 
SEC. 201. SHORT TITI..E. 

This title may be cited as the "National 
Grasslands Management Act of 1996". 
SEC. 202. FINDINGS AND PURPOSE. 

(a) FINDINGS.-The Congress finds that--
(1) the inclusion of the National Grasslands 

within the National Forest System has pre
vented the Secretary of Agriculture from ef
fectively administering and promoting grass
land agriculture on National Grasslands as 
originally intended under the Bankhead
Janes Farm Tenant Act; 

(2) the National Grasslands can be more ef
fectively managed by the Secretary of Agri
culture if administered as a separate entity 
outside of the National Forest System; and 

(3) a grazing program on National Grass
lands can be responsibly carried out while 
protecting and preserving recreational, envi
ronmental, and other multiple uses of the 
National Grasslands. 

(b) PURPOSE.-The purpose of this title is 
to provide for improved management and 
more efficient administration of grazing ac
tivities on National Grasslands while pre
serving and protecting multiple uses of such 
lands, including but not limited to preserv
ing hunting, fishing, and recreational activi
ties, and protecting wildlife and wildlife 
habitat in accordance with applicable laws. 
SEC. 203. DEFINITIONS. 

As used in this title, the term-
(1) "National Grasslands" means those 

areas managed as National Grasslands by the 
Secretary of Agriculture under title ill of 
the Bankhead-Jones Farm Tenant Act (7 
U.S.C. 1010-1012) on the day before the date of 
enactment of this title; and 

(2) "Secretary" means the Secretary of Ag
riculture. 
SEC. 204. REMOVAL OF NATIONAL GRASSLANDS 

FROM NATIONAL FOREST SYSTEM. 
Section ll(a) of the Forest and Rangeland 

Renewable Resource Planning Act of 1974 (16 
U.S.C. 1609(a)) is amended by striking the 
phrase "the national grasslands and land uti
lization projects administered under title m 
of the Bankhead-Janes Farm Tenant Act (50 
Stat. 525; 7 U.S.C. 1010-1012)". 
SEC. 205. MANAGEMENT OF NATIONAL GRASS

LANDS. 
(a) IN GENERAL.-The Secretary, acting 

through the Chief of the Forest Service, 
shall manage the National Grasslands as a 
separate entity in accordance with this title 
and the provisions and multiple use purposes 
of title m of the Bankhead-Jones Farm Ten
ant Act (7 U.S.C. 1010-1012). 

(b) CONSULTATION.-The Secretary shall 
provide timely opportunities for consulta
tion and cooperation with interested State 
and local governmental entities and others 
in the development and implementation of 
land use policies and plans, and land con
servation programs for the National Grass
lands. 

(C) GRAZING ACTIVITIES.-In furtherance of 
the purpose of this title, the Secretary shall 
administer grazing permits and implement 
grazing management decisions in consulta
tion, cooperation, and coordination with 
local grazing associations and other grazing 
permit holders. 

(d) REGULATIONS.-The Secretary shall pro
mulgate regulations to manage and protect 
the National Grasslands, taking into account 
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the unique characteristics of the National 
Grasslands and grasslands agriculture con
ducted under the Bankhead-Jones Farm Ten
ant Act. Such regulations shall facilitate the 
efficient administration of grazing and pro
vide protection for environmental values, in
cluding but not limited to wildlife and wild
life habitat, and Federal lands equivalent to 
that on units of the National Forest System. 

(e) CONFORMING AMENDMENT TO BANKHEAD
JONES ACT.-Section 31 of the Bankhead
Janes Farm Tenant Act (7 U.S.C. 1010) is 
amended to read as follows: 

"To accomplish the purposes of title m of 
this Act, the Secretary is authorized and di
rected to develop a separate program of land 
conservation and utilization for the National 
Grasslands, in order thereby to correct mal
adjustments in land use, and thus assist in 
promoting grassland agriculture and secure 
occupancy and economic stability of farms 
and ranches, controlling soil erosion, refor
estation, preserving and protecting natural 
resources, protecting fish and wildlife and 
their habitat, developing and protecting rec
reational opportunities and facilities, miti
gating floods, preventing impairment of 
dams and reservoirs, developing energy re
sources, conserving surface and subsurface 
moisture, protecting the watersheds of navi
gable streams, and protecting the public 
lands, health, safety, and welfare, but not to 
build industrial parks or commercial enter
prises.". 

(f) HUNTING, FISHING, AND RECREATIONAL 
ACTIVITIES.-Nothing in this title shall be 
construed as limiting or precluding hunting 
or fishing activities on National Grasslands 
in accordance with applicable Federal and 
State laws, nor shall appropriate rec
reational activities be limited or precluded. 

(g) VALID ExiSTING RIGHTS.-Nothing in 
this title shall affect valid existing rights, 
reservations, agreements, or authorizations. 
Section 1323(a) of Public Law 96-487 shall 
continue to apply to non-Federal lands and 
interests therein within the boundaries of 
the National Grasslands. 

(h) FEES AND CHARGES.-Fees and charges 
for livestock grazing on the National Grass
lands shall be determined in accordance with 
section 115 of this Act, except that the Sec
retary may adjust the grazing fee to com
pensate for approved conservation practice 
expend! tures. 

PRESSLER AMENDMENT NO. 3560 

Mr. PRESSLER proposed an amend
ment to amendment No. 3555 proposed 
by Mr. DOMENICI to the bill (S. 1459) to 
provide for uniform management of 
livestock grazing on Federal land, and 
for other purposes; as follows: 

In section 202(a)(3), after "preserving" in
sert "sporting,". 

In section 202(b), strike "hunting, fishing, 
and recreational activities" and insert 
"sportsmen's hunting and fishing and other 
recreational activities". 

In section 205(f), strike "HUNTING, FISHING, 
AND RECREATIONAL ACTIVITIES.-Nothing in 
this title shall be construed as limiting or 
precluding hunting or fishing activities" and 
insert "SPORTSMEN'S HUNTING AND FISHING 
AND OTHER RECREATIONAL ACTIVITIES.-Noth
ing in this title shall be construed as limit
ing or precluding sportsmen's hunting or 
fishing acti viti es". 

THE PRESIDIO PROPERTIES 
ADMINISTRATION ACT OF 1996 

MURKOWSKI AMENDMENT NO. 3561 
(Ordered to lie on the table.) 
Mr. MURKOWSKI submitted an 

amendment intended to be proposed by 
him to the bill (H.R. 1296) to provide 
for the administration of certain Pre
sidio properties at minimal cost to the 
Federal taxpayer; as follows: 

Strike out all after the enacting clause and 
insert in lieu thereof the following: 

TITLE I-THE PRESIDIO OF SAN 
FRANCISCO 

SECTION 101. FINDINGS. 
The Congress finds that-
(1) the Presidio, located amidst the incom

parable scenic splendor of the Golden Gate, 
is one of America's great natural and his
toric sites; 

(2) the Presidio is the oldest continuously 
operated military post in the Nation dating 
from 1776, and was designated a National 
Historic Landmark in 1962; 

(3) preservation of the cultural and historic 
integrity of the Presidio for public use recog
nizes its significant role in the history of the 
United States; 

(4) the Presidio, in its entirety, is a part of 
the Golden Gate National Recreation Area, 
in accordance with Public Law 92-589; 

(5) as part of the Golden Gate National 
Recreation Area, the Presidio's significant 
natural, historic, scenic, cultural, and rec
reational resources must be managed in a 
manner which is consistent with sound prin
ciples of land use planning and management, 
and which protects the Presidio from devel
opment and uses which would destroy the 
scenic beauty and historic and natural char
acter of the area and cultural and rec
reational resources; 

(6) removal and/or replacement of some 
structures within the Presidio must be con
sidered as a management option in the ad
ministration of the Presidio; and 

(7) the Presidio will be managed through 
an innovative public/private partnership that 
minimizes cost to the United States Treas
ury and makes efficient use of private sector 
resources. 
SECTION 102. AUTHORITY AND RESPONSmnnY 

OF THE SECRETARY OF THE INTE
RIOR. 

(a) INTERIM AUTHORITY .-the Secretary of 
the Interior (hereinafter in this Act referred 
to as the "Secretary") is authorized to man
age leases in existence on the date of this 
Act for properties under the administrative 
jurisdiction of the Secretary and located at 
the Presidio. Upon the expiration of any 
such lease, the Secretary may extend such 
lease for a period terminating not later than 
6 months after the first meeting of the Pre
sidio Trust. The Secretary may not enter 
into any new leases for property at the Pre
sidio to be transferred to the Presidio Trust 
under this Title, however, the Secretary is 
authorized to enter into agreements for use 
and occupancy of the Presidio properties 
which are assignable to the Trust and are 
terminable within 30 days notice by the 
Trust. Prior to the transfer of administra
tive jurisdiction over any property to the 
Presidio Trust, and notwithstanding section 
1341 of title 31 of the United States Code, the 
proceeds from any such lease shall be re
tained by the Secretary and such proceeds 
shall be available, without further appropria
tion, for the preservation, restoration, oper-

ation and maintenance, improvement, repair 
and related expenses incurred with respect to 
Presidio properties. The Secretary may ad
just the rental charge on any such lease for 
any amounts to be expended by the lessee for 
preservation, maintenance, restoration, im
provement, repair and related expenses with 
respect to properties and infrastructure 
within the Presidio. 

(b) PUBLIC INFORMATION AND lNTERPRETA
TION.-The Secretary shall be responsible, in 
cooperation with the Presidio Trust, for pro
viding public interpretive services, visitor 
orientation and educational programs on all 
lands within the Presidio. 

(c) OTHER.-Those lands and facilities 
within the Presidio that are not transferred 
to the administrative jurisdiction of the Pre
sidio Trust shall continue to be managed by 
the Secretary. The Secretary and the Pre
sidio Trust shall cooperate to ensure ade
quate public access to all portions of the 
Presidio. Any infrastructure and building 
improvement projects that were funded prior 
to the enactment of this Act shall be com
pleted by the National Park Service. 

(d) PARK SERVICE EMPLOYEES.-(!) Any ca
reer employee of the National Park Service, 
employed at the Presidio at the time of the 
transfer of lands and facilities to the Pre
sidio Trust, shall not be separated from the 
Service by reason of such transfer, unless 
such employee is employed by the Trust, 
other than on detaiL The Trust shall have 
sole discretion over whether to hire any such 
employee or request a detail of such em
ployee. 

(2) Any career employee of the National 
Park Service employed at the Presidio on 
the date of enactment of this Title shall be 
given priority placement for any available 
position within the National Park System 
notwithstanding any priority reemployment 
lists, directives, rules, regulations or other 
orders from the Department of the Interior, 
the Office of Management and Budget, or 
other federal agencies. 
SECTION 103. ESTABLISHMENT OF THE PRESIDIO 

TRUST. 
(a) ESTABLISHMENT.-There is established a 

wholly owned government corporation to be 
known as the Presidio Trust (hereinafter in 
this Title referred to as the "Trust"). 

(b) TRANSFER.-(!) Within 60 days after re
ceipt of a request from the Trust for the 
transfer of any parcel within the area de
picted as Area B on the map entitled "Pre
sidio Trust Number 1," dated December 7, 
1995, the Secretary shall transfer such parcel 
to the administrative jurisdiction of the 
Trust. Within one year after the first meet
ing of the Board of Directors of the Trust, 
the Secretary shall transfer to the Trust ad
ministrative jurisdiction over all remaining 
parcels within Area B. Such map shall be on 
file and available for public inspection in the 
offices of the Trust and in the offices of the 
National Park Service, Department of the 
Interior. The Trust and the Secretary may 
jointly make technical and clerical revisions 
in the boundary depicted on such map. The 
Secretary shall retain jurisdiction over those 
portions of the building identified as number 
102 as the Secretary deems essential for use 
as a visitor center. The Building shall be 
named the "William Penn Mott Visitor Cen
ter". Any parcel of land, the jurisdiction 
over which is transferred pursuant to this 
subsection, shall remain within the bound
ary of the Golden Gate National Recreation 
Area. With the consent of the Secretary, the 
Trust may at any time transfer to the ad
ministrative jurisdiction of the Secretary 
any other properties within the Presidio 
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which are surplus to the needs of the Trust 
and which serve essential purposes of the 
Golden Gate National Recreation Area. The 
Trust is encouraged to transfer to the ad
ministrative jurisdiction of the Secretary 
open space areas which have high public use 
potential and are contiguous to other lands 
administrated by the Secretary. 

(2) Within 60 days after the first meeting of 
the Board of Directors of the Trust, the 
Trust and the Secretary shall determine co
operatively which records, equipment, and 
other personal property are deemed to be 
necessary for the immediate administration 
of the properties to be transferred, and the 
Secretary shall immediately transfer such 
personal property to the Trust. Within one 
year after the first meeting of the Board of 
Directors of the Trust, the Trust and the 
Secretary shall determine cooperatively 
what. if any, additional records, equipment, 
and other personal property used by the Sec
retary in the administration of the prop
erties to be transferred should be transferred 
to the Trust. 

(3) The Secretary shall transfer, with the 
transfer of administrative jurisdiction over 
any property, the unobligated balance of all 
funds appropriated to the Secretary, all 
leases, concessions, licenses, permits, and 
other agreements affecting such property. 

(4) At the request of the Trust, the Sec
retary shall provide funds to the Trust for 
preparation of such plan, hiring of initial 
staff and other activities deemed by the 
Trust as essential to the establishment of 
the Trust prior to the transfer of properties 
to the Trust. 

(C) BOARD OF DIRECTORS.-
(!) IN GENERAL.-The powers and manage

ment of the Trust shall be vested in a Board 
of Directors (hereinafter referred to as the 
"Board") consisting of the following 7 mem
bers: 

(A) the Secretary of the Interior or the 
Secretary's designee; and 

(B) six individuals, who are not employees 
of the federal Government, appointed by the 
President, who shall possess extensive 
knowledge and experience in one or more of 
the fields of city planning, finance, real es
tate development, and resource conserva
tion. At least one of these individuals shall 
be a veteran of the Armed Services. At least 
3 of these individuals shall reside in the San 
Francisco Bay Area. The President shall 
make the appointments referred to in this 
subparagraph within 90 days after the enact
ment of this Act and shall ensure that the 
fields of city planning, finance, real estate 
development, and resource conservation are 
adequately represented. Upon establishment 
of the Trust, the Chairman of the Board of 
Directors of the Trust shall meet with the 
Chairman of the Energy and Natural Re
sources Committee of the United States Sen
ate and the Chairman of the Resources Com
mittee of the United States House of Rep
resenta tives. 

(2) TERMS.-Members of the Board ap
pointed under paragraph (l)(B) shall each 
serve for a term of 4 years, except that of the 
members first appointed, 3 shall serve for a 
term of 2 years. Any vacancy in the Board 
shall be filled in the same manner in which 
the original appointment was made, and any 
member appointed to fill a vacancy shall 
serve for the remainder of the term for which 
his or her predecessor was appointed. No ap
pointed member may serve more than 8 
years in consecutive terms. 

(3) QUORUM.-Four members of the Board 
shall constitute a quorum for the conduct of 
business by the Board. 

(4) ORGANIZATION A.i."I1D COMPENSATION.-The 
Board shall organize itself in such a manner 
as it deems most appropriate to effectively 
carry out the authorized activities of the 
Trust. Board members shall serve without 
pay, but may be reimbursed for the actual 
and necessary travel and subsistence ex
penses incurred by them in the performance 
of the duties of the Trust. 

(5) LIABILITY OF DIRECTORS.-Members of 
the Board of Directors shall not be consid
ered federal employees by virtue of their 
membership on the Board, except for pur
poses of the Federal Tort Claims Act and the 
Ethics in Government Act, and the provi
sions of chapter 11 of title 18, United States 
Code. 

(6) MEETINGS.-The Board shall meet at 
least three times per year in San Francisco 
and at least two of those meetings shall be 
open to the public. Upon a majority vote, the 
Board may close any other meetings to the 
public. The Board shall establish procedures 
for providing public information and oppor
tunities for public comment regarding pol
icy, planning, and design issues through the 
Golden Gate National Recreation Area Advi
sory Commission. 

(7) STAFF.-The Trust is authorized to ap
point and fix the compensation and duties of 
an executive director and such other officers 
and employees as it deems necessary without 
regard to the provisions of title 5, United 
States Code, governing appointments in the 
competitive service, and may pay them with
out regard to the provisions of chapter 51, 
and subchapter m of chapter 53, title 5, 
United States Code, relating to classification 
and General Schedule pay rates. 

(8) NECESSARY POWERS.-The Trust shall 
have all necessary and proper powers for the 
exercise of the authorities vested in it. 

(9) TAXES.-The Trust and all properties 
administered by the Trust shall be exempt 
from all taxes and special assessments of 
every kind by the State of California, and its 
political subdivisions, including the City and 
County of San Francisco. 

(10) GOVERNMENT CORPORATION.-(A) The 
Trust shall be treated as a wholly owned 
Government corporation subject to chapter 
91 of title 31, United States Code (commonly 
referred to as the Government Corporation 
Control Act). Financial statements of the 
Trust shall be audited annually in accord
ance with section 9105 of title 31 of the 
United States Code. 

(B) At the end of each calendar year, the 
Trust shall submit to the Committee on En
ergy and Natural Resources of the United 
States Senate and the Committee on Re
sources of the House of Representatives a 
comprehensive and detailed report of its op
erations, activities, and accomplishments for 
the prior fiscal year. The report also shall in
clude a section that describes in general 
terms the Trust's goals for the current fiscal 
year. 
SECTION 104. DUTIES AND AUTHORITIES OF THE 

TRUST. 
(a) OVERALL REQUIREMENTS OF THE 

TRUST.-The Trust shall manage the leasing, 
maintenance, rehabilitation, repair and im
provement of property within the Presidio 
under its administrative jurisdiction using 
the authorities provided in this section, 
which shall be exercised in accordance with 
the purposes set forth in section 1 of the Act 
entitled "An Act to establish the Golden 
Gate National Recreation Area in the State 
of California, and for other purposes," ap
proved October 27, 1972 (Public Law 92-589; 86 
Stat. 1299; 16 U.S.C. 460bb), and in accordance 
with the general objectives of the General 

Management Plan (hereinafter referred to as 
the "management plan") approved for the 
Presidio. 

(b) The Trust may participate in the devel
opment of programs and activities at the 
properties transferred to the Trust. The 
Trust shall have the authority to negotiate 
and enter into such agreements, leases, con
tracts and other arrangements with any per
son, firm, association, organization, corpora
tion or governmental entity, including, with
out limitation, entities of federal, State and 
local governments as are necessary and ap
propriate to finance and carry out its au
thorized activities. Any such agreement may 
be entered into without regard to section 321 
of the Act of June 30, 1932 (40 U.S.C. 303b). 
The Trust shall establish procedures for 
lease agreements and other agreements for 
use and occupancy of Presidio facilities, in
cluding a requirement that in entering into 
such agreements the Trust shall obtain rea
sonable competition. The Trust may not dis
pose of or convey fee title to any real prop
erty transferred to it under this Title. Fed
eral laws and regulations governing procure
ment by Federal agencies shall not apply to 
the Trust. The Trust, in consultation with 
the Administrator of Federal Procurement 
Policy, shall establish and promulgate proce
dures applicable to the Trust's procurement 
of goods and services including, but not lim
ited to, the award of contracts on the basis 
of contractor qualifications, price, commer
cially reasonable buying practices, and rea
sonable competition. Such procedures shall 
conform to laws and regulations related to 
federal government contracts governing 
working conditions and wage scales, includ
ing the provisions of 40 U.S.C. Sec. 276a-276a6 
(Davis-Bacon Act). 

(c) The Trust shall develop a comprehen
sive program for management of those lands 
and facilities within the Presidio which are 
transferred to the administrative jurisdic
tion of the Trust. Such program shall be de
signed to reduce expenditures by the Na
tional Park Service and increase revenues to 
the federal government to the maximum ex
tent possible. In carrying out this program, 
the Trust shall be treated as a successor in 
interest to the National Park Service with 
respect to compliance with the National En
vironmental Policy Act and other environ
mental compliance statutes. Such program 
shall consist of-

(1) demolition of structures which in the 
opinion of the Trust, cannot be cost-effec
tively rehabilitated, and which are identified 
in the management plan for demolition, 

(2) evaluation for possible demolition or re
placement those buildings identified as cat
egories 2 through 5 in the Presidio of San 
Francisco Historic Landmark District His
toric American Buildings Survey Report, 
dated 1985, 

(3) new construction limited to replace
ment of existing structures of similar size in 
existing areas of development, and 

(4) examination of a full range of reason
able options for carrying out routine admin
istrative and facility management programs. 

The Trust shall consult with the Secretary 
in the preparation of this program. 

(d) To augment or encourage the use of 
non-federal funds to finance capital improve
ments on Presidio properties transferred to 
its jurisdiction, the Trust, in addition to its 
other authorities, shall have the following 
authorities subject to the Federal Credit Re
form Act of 1990 (2 U.S.C. 661 et seq.): 

(1) The authority to guarantee any lender 
against loss of principal or interest on any 
loan, provided that (A) the terms of the 
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guarantee are approved by the Secretary of 
the Treasury, (B) adequate subsidy budget 
authority is provided in advance in appro
priations acts, and (C) such guarantees are 
structured so as to minimize potential cost 
to the federal Government. No loan guaran
tee under this Title shall cover more than 75 
percent of the unpaid balance of the loan. 
The Trust may collect a fee sufficient to 
cover its costs in connection with each loan 
guaranteed under this Act. The authority to 
enter into any such loan guarantee agree
ment shall expire at the end of 15 years after 
the date of enactment of this Title. 

(2) The authority, subject to appropria
tions, to make loans to the occupants of 
property managed by the Trust for the pres
ervation, restoration, maintenance, or repair 
of such property. 

(3) The authority to issue obligations to 
the Secretary of the Treasury, but only if 
the Secretary of the Treasury agrees to pur
chase such obligations after determining 
that the projects to be funded from the pro
ceeds thereof are credit worthy and that a 
repayment schedule is established and only 
to the extent authorized in advance in appro
priations acts. The Secretary of the Treas
ury is authorized to use as a public debt 
transaction the proceeds from the sale of any 
securities issued under chapter 31 of title 31, 
United States Code, and the purposes for 
which securities may be issued under such 
chapter are extended to include any purchase 
of such notes or obligations acquired by the 
Secretary of the Treasury under this sub
section. Obligations issued under this sub
paragraph shall be in such forms and de
nominations, bearing such maturities, and 
subject to such terms and conditions, as may 
be prescribed by the Secretary of the Treas
ury, and shall bear interest at a rate deter
mined by the Secretary of the Treasury, tak
ing into consideration current market yields 
on outstanding marketable obligations of 
the United States of comparable maturities. 
No funds appropriated to the Trust may be 
used for repayment of principal or interest 
on, or redemption of, obligations issued 
under this paragraph. 

(4) The aggregate amount of obligations 
issued under this subsection which are out
standing at any one time may not exceed 
$50,000,000. 

(e) The Trust may solicit and accept dona
tions of funds, property, supplies, or services 
from indiViduals, foundations, corporations, 
and other private or public entities for the 
purpose of carrying out its duties. The Trust 
shall maintain a liaison with the Golden 
Gate National Park Association. 

(f) Notwithstanding section 1341 of title 31 
of the United States Code, all proceeds re
ceived by the Trust shall be retained by the 
Trust, and such proceeds shall be available, 
without further appropriation, for the ad
ministration, preservation, restoration, op
eration and maintenance, improvement, re
pair and related expenses incurred with re
spect to Presidio properties under its admin
istrative jurisdiction. Upon the Request of 
the Trust, the Secretary of the Treasury 
shall invest excess moneys of the Trust in 
public debt securities with maturities suit
able to the needs of the Trust. 

(g) The Trust may sue and be sued in its 
own name to the same extent as the federal 
government. Litigation arising out of the ac
tivities of the Trust shall be conducted by 
the Attorney General; except that the Trust 
may retain private attorneys to provide ad
vice and counsel. The District Court for the 
Northern District of California shall have ex
clusive jurisdiction over any suit filed 
against the Trust. 

(h) The Trust shall enter into a Memoran
dum of Agreement with the Secretary, act
ing through the Chief of the United States 
Park Police, for the conduct of law enforce
ment activities and services within the those 
portions of the Presidio transferred to the 
administrative jurisdiction of the Trust. 

(i) The Trust may adopt, amend, repeal and 
enforce bylaws, rules and regulations govern
ing the manner in which its business may be 
conducted and the powers vested in it may 
be exercised. The Trust is authorized, in con
sultation with the Secretary, to adopt and to 
enforce those rules and regulations that are 
applicable to the Golden Gate National 
Recreation Area and that may be necessary 
and appropriate to carry out its duties and 
responsibilities under this Title. The Trust 
shall give notice of the adoption of such 
rules and regulations by publication in the 
Federal Register. 

(j) For the purpose of compliance with ap
plicable laws and regulations concerning 
properties transferred to the Trust by the 
Secretary, the Trust shall negotiate directly 
with regulatory authorities. 

(k) lNSURANCE.-The Trust shall require 
that all leaseholders and contractors procure 
proper insurance against any loss in connec
tion with properties under lease or contract, 
or the authorized activities granted in such 
lease or contract, as is reasonable and cus
tomary. 

(1) BUILDING CODE COMPLIANCE.-The Trust 
shall bring all properties under its adminis
trative jurisdiction into compliance with 
federal building codes and regulations appro
priate to use and occupancy within 10 years 
after the enactment of this Title to the ex
tent practicable. 

(m) LEASING.-ln managing and leasing the 
properties transferred to it, the Trust con
sider the extent to which prospective tenants 
contribute to the implementation of the 
General Management Plan for the Presidio 
and to the reduction of cost to the Federal 
Government. The Trust shall give priority to 
the following categories of tenants: tenants 
that enhance the financial viability of the 
Presidio and tenant that facilitate the cost
effective preservation of historic buildings 
through their reuse of such buildings. 

(n) REVERSION.-If, at the expiration of 15 
years, the Trust has not accomplished the 
goals and objectives of the plan required in 
section (105)(b) of this Title, then all prop
erty under the administrative jurisdiction of 
the Trust pursuant to section (103)(b) of this 
Title shall be transferred to the Adminis
trator of the General Services Administra
tion to be disposed of in accordance with the 
procedures outlined in the Defense Author
ization Act of 1990 (104 Stat. 1809), and any 
real property so transferred shall be deleted 
from the boundary of the Golden Gate Na
tional Recreation Area. In the event of such 
transfer, the terms and conditions of all 
agreements and loans regarding such lands 
and facilities entered into by the Trust shall 
be binding on any successor in interest. 
SECTION 105. LIMITATIONS ON FUNDING. 

(a)(1) From amounts made available to the 
Secretary for the operation of areas within 
the Golden Gate National Recreation Area, 
not more than S25,000,000 shall be available 
to carry out this Title in each fiscal year 
after the enactment of this Title until the 
plan is submitted under subsection (b). Such 
sums shall remain available until expended. 

(2) After the plan required in subsection (b) 
is submitted, and for each of the 14 fiscal 
years thereafter, there are authorized to be 
appropriated to the Trust not more than the 
amounts specified in such plan. Such sums 

shall remain available until expended. Of 
such sums, not more than S3 million annu
ally shall be available through the Trust for 
law enforcement activities and services to be 
provided by the United States Park Police at 
the Presidio in accordance with section 
104(h) of this Title. 

(b) Within one year after the first meeting 
of the Board of Directors of the Trust, the 
Trust shall submit to Congress a plan which 
includes a schedule of annual decreasing fed
erally appropriated funding that will 
achieve, at a minimum, self-sufficiency for 
the Trust within 15 complete fiscal years 
after such meeting of the Trust. 

(c) The Administrator of the General Serv
ices Administration shall provide necessary 
assistance to the Trust in the formulation 
and submission of the annual budget request 
for the administration, operation, and main
tenance of the Presidio. 
SECTION 106. GENERAL ACCOUNTING OFFICE 

STIJDY. 
(a) Three years after the first meeting of 

the Board of Directors of the Trust, the Gen
eral Accounting Office shall conduct an in
terim study of the activities of the Trust and 
shall report the results of the study to the 
Committee on Energy and Natural Resources 
and the Committee on Appropriations of the 
United States Senate, and the Committee on 
Resources and Committee on Appropriations 
of the House of Representatives. The study 
shall include, but shall not be limited to, de
tails of how the Trust is meeting its obliga
tions under this Title. 

(b) In consultation with the Trust, the 
General Accounting Office shall develop an 
interim schedule and plan to reduce and re
place the federal appropriations to the ex
tent practicable for interpretive services 
conducted by the National Park Service, and 
law enforcement actiVities and services, fire 
and public safety programs conducted by the 
Trust. 

(c) Seven years after the first meeting of 
the Board of Directors of the Trust, the Gen
eral Accounting Office shall conduct a com
prehensive study of the activities of the 
Trust, including the Trust's progress in 
meeting its obligations under this Title, tak
ing into consideration the results of the 
study described in subsection (a) and the im
plementation of plan and schedule required 
in subsection (b). The General Accounting 
Office shall report the results of the study, 
including any adjustments to the plan and 
schedule, to the Committee on Energy and 
Natural Resources and the Committee on 
Appropriations of the United States Senate, 
and the Committee on Resources and Com
mittee on Appropriations of the House of 
Representatives. 
TITLE II-MINOR BOUNDARY ADJUST

MENTS AND MISCELLANEOUS PARK 
AMENDMENTS 

SECTION 201. YUCCA HOUSE NATIONAL MONU
MENT BOUNDARY ADJUSTMENT. 

(a) IN GENERAL.-The boundaries of Yucca 
House National Monument are revised to in
clude the approximately 24.27 acres of land 
generally depicted on the map entitled 
"Boundary-Yucca House National Monu
ment, Colorado" , numbered 318/80,001-B, and 
dated February 1990. 

(b) MAP.-The map referred to in sub
section (a) shall be one file and available for 
public inspection in appropriate offices of 
the National Park Service of the Department 
of the Interior. 

(C) ACQUISITION.-
(1) IN GENERAL.-Within the lands described 

in subsection (a), the Secretary of the Inte
rior may acquire lands and interests in lands 
by donation. 
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(2) The Secretary of the Interior may pay 

administrative costs arising out of any dona
tion described in paragraph (1) with appro
priated funds. 
SECTION 202. ZION NATIONAL PARK BOUNDARY 

ADJUSTMENT. 
(a) ACQUISITIOK AND BOUNDARY CHANGE.

The Secretary of the Interior is authorized 
to acquire by exchange approximately 5.48 
acres located in the SW % of Section 28, 
Township 41 South, Range 10 West, Salt 
Lake Base and Meridian. In exchange there
for the Secretary is authorized to convey all 
right, title, and interest of the United States 
in and to approximately 5.51 acres in Lot 2 of 
Section 5, Township 41 South, Range 11 West, 
both parcels of land being in Washington 
County, Utah. Upon completion of such ex
change, the Secretary is authorized to revise 
the boundary of Zion National Park to add 
the 5.48 acres in section 28 to the park and to 
exclude the 5.51 acres in section 5 from the 
park. Land added to the park shall be admin
istered as part of the park in accordance 
with the laws and regulations applicable 
thereto. 

(b) EXPIRATION.-The authority granted by 
this section shall expire two years after the 
date of the enactment of this Title. 
SECTION 203. PICTURED ROCKS NATIONAL LAKE· 

SHORE BOUNDARY ADJUSTMENT. 
The boundary of Pictured Rocks National 

Lakeshore is hereby modified as depicted on 
the a entitled "Area Proposed for Addition 
to Pictured Rocks National Lakeshore," 
numbered 625-80, 043A, and dated July 1992. 
SECTION 204. INDEPENDENCE NATIONAL ms-

TORICAL PARK BOUNDARY ADJUST· 
MENT. 

The administrative boundary between 
Independence National Historical Park and 
the United States Customs House along the 
Moravian Street Walkway in Philadelphia, 
Pennsylvania, is hereby modified as gen
erally depicted on the drawing entitled "Ex
hibit 1, Independence National Park, Bound
ary Adjustment", and dated May 1987, which 
shall be on file and available for public in
spection in the Office of the National Park 
Service, Department of the Interior. The 
Secretary of the Interior is authorized to ac
cept and transfer jurisdiction over property 
in accord with such administrative bound
ary, as modified by this section. 
SECTION 205. CRATERS OF THE MOON NATIONAL 

MONUMENT BOUNDARY ADJUST· 
MENT. 

(a) BOUNDARY REVISION.-The boundary of 
Craters of the National Monument, Idaho, is 
revised to add approximately 210 acres and to 
delete approximately 315 acres as generally 
depicted on the map entitled "Craters of the 
Moon National Monument, Idaho, Proposed 
1987 Boundary Adjustment", numbered 131-
80,008, and dated October 1987, which map 
shall be on file and available for public in
spection in the office of the National Park 
Service, Department of the Interior. 

(b) ADMINISTRATION AND ACQUISITION.-Fed
eral lands and interests therein deleted from 
the boundary of the national monument by 
this section shall be administered by the 
Secretary of the Interior through the Bureau 
of Land Management in accordance with the 
Federal Land Policy and Management Act of 
1976 (43 U.S.C. 1701 et seq.), and Federal lands 
and interests therein added to the national 
monument by this section shall be adminis
tered by the Secretary as part of the na
tional monument, subject to the laws and 
regulations applicable thereto. The Sec
retary is authorized to acquire private lands 
and interests therein within the boundary of 
the national monument by donation, pur-

chase with donated or appropriated funds , or 
exchange, and when acquired they shall be 
administered by the Secretary as part of the 
national monument, subject to the laws and 
regulations applicable thereto. 
SECTION 206. HAGERMAN FOSSIL BEDS NA· 

TIONAL MONUMENT BOUNDARY AD· 
JUSTMENT. 

Section 302 of the Arizona-Idaho Conserva
tion Act of 1988 (102 Stat. 4576) is amended by 
adding the following new subsection: 

" (d) To further the purposes of the monu
ment, the Secretary is also authorized to ac
quire from willing sellers only, by donation, 
purchase with donated or appropriated funds, 
or exchange not to exceed 65 acres outside 
the boundary depicted on the map referred to 
in section 301 and develop and operate there
on research, information, interpretive, and 
administrative facilities. Lands acquired and 
facilities developed pursuant to this sub
section shall be administered by the Sec
retary as part of the monument. The bound
ary of the monument shall be modified to in
clude the lands added under this subsection 
as a noncontiguous parcel.". 
SECTION 207. WUPATKI NATIONAL MONUMENT 

BOUNDARY ADJUSTMENT. 
The boundary of the Wupatki National 

Monument, Arizona, is hereby revised to in
clude the lands and interests in lands within 
the area generally depicted as "Proposed Ad
dition 168.89 Acres" on the map entitled 
" Boundary-Wupatki and Sunset Crater Na
tional Monuments, Arizona", numbered 322-
80,021, and dated April 1989. The map shall be 
on file and available for public inspection in 
the Office of the National Park Service, De
partment of the Interior. Subject to valid ex
isting rights, Federal lands and interests 
therein within the area added to the monu
ment by this section are hereby transferred 
without monetary consideration or reim
bursement to the administrative jurisdiction 
of the National Park Service, to be adminis
tered as part of the monument in accordance 
with the laws and regulations applicable 
thereto. 
SECTION 208. NEW RIVER GORGE NATIONAL 

RIVER. 
Section 1101 of the National Parks and 

Recreation Act of 1978 (16 U.S.C. 460m-15) is 
amended by striking out "NERI-80,023, dated 
January 1987" and inserting "NERI-80,028, 
dated January 1993" . 
SECTION 209. GAULEY RIVER NATIONAL RECRE· 

ATION AREA. 
(a) Section 201(b) of the West Virginia Na

tional Interest River Conservation Act of 
1987 (16 U.S.C. 460ww(b)) is amended by strik
ing out "NRA-GRI20,000A and dated July 
1987" and inserting "GARI-80,001 and dated 
January 1993". 

(b) Section 205(c) of the West Virginia Na
tional Interest River Conservation Act of 
1987 (16 U.S.C. 460ww-4(c) is amended by add
ing the following at the end thereof; "If 
project construction is not commenced with
in the time required in such license, or if 
such license is surrendered at any time, such 
boundary modification shall cease to have 
any force and effect. ". 
SECTION 210. BLUESTONE NATIONAL SCENIC 

RIVER. 
Section 3(a)(65) of the Wild and Scenic Riv

ers Act (16 U.S.C. 1274(a)(65) is amended by 
striking out "WSR-BLU/20,000, and dated 
January 1987" and inserting " BLUE-80,004, 
and dated January 1993" . 
SECTION 211. ADVISORY COMMISSIONS. 

(a) KALOKO-HONOKOHAU NATIONAL HISTORI
CAL PARK.-(1) This subsection under this 
Title may be cited as the " Na Hoa Pili 
Kaloko-Honokohau Re-establishment Act of 
1995" . 

(2) Notwithstanding section 505(f)(7) of 
Public Law 95-625 (16 U.S.C. 396d(7)), the Na 
Hoa Pili 0 Kaloko-Honokohau, the Advisory 
Commission for Kaloko-Honokohau National 
Historical Park, is hereby re-established in 
accordance with section 505(f), as amended 
by paragraph (3) of this section. 

(3) Section 505(f)(7) of Public Law 95-625 (16 
U.S.C. 396d(7)), is amended by striking " this 
Act" and inserting in lieu thereof, "the Na 
Hoa Pili Kaloko-Honokohau Re-establish
ment Act of 1995". 

(b) WOMEN'S RIGHTS NATIONAL HISTORICAL 
PARK.-(1) This subsection under this Title 
may be cited as the "Women's Rights Na
tional Historical Park Advisory Commission 
Re-establishment Act of 1995." 

(2) Not withstanding section 1601(h)(5) of 
Public Law 96-607 (16 U.S.C. 410ll(h)(5)), the 
advisory commission for Women's Rights Na
tional Historical Park is hereby re-estab
lished in accordance with section 1601(h), as 
amended by paragraph (3) of this section. 

(3) Section 1601(h)(5) of Public Law 96-607 
(16 U.S.C. 410ll(h)(5)), is amended by striking 
"this section" and inserting in lieu thereof, 
"the Women's Rights National Historical 
Park Advisory Commission Re-establish
ment Act of 1995". 
SECTION 212. AMENDMENT TO BOSTON NA· 

TIONAL mSTORIC PARK ACT. 
Section 3(b) of the Boston National Histor

ical Park Act of 1974 (16 U.S.C. 410z-l(b)) is 
amended by inserting "(1)" before the first 
sentence thereof and by adding the following 
at the end thereof: 

" (2) The Secretary of the Interior is au
thorized to enter into a cooperative agree
ment with the Boston Public Library to pro
vide for the distribution of informational 
and interpretive materials relating to the 
park and to the Freedom Trail." . 
SECTION 213. CUMBERLAND GAP NATIONAL ms

TORICAL PARK. 
(a) REMOVAL OF RESTRICTIONS.-The first 

section of the Act of June 11, 1940, entitled 
"An Act to provide for the establishment of 
the Cumberland Gap National Historical 
Park in Tennessee, Kentucky, and Virginia: 
(54 Stat. 262, 16 U.S.C. 261 et seq.) is amended 
by striking out everything after the words 
"Cumberland Gap National Historical Park" 
and inserting a period. 

(b) USE OF APPROPRIATED FUNDS.-Section 
3 of such Act (16 U.S.C. 263) is amended by in
serting "or with funds that may be from 
time to time appropriated for the purpose," 
after " funds". 
SECTION 214. WILLIAM 0 . DOUGLAS OUTDOOR 

CLASSROOM. 
(a) IN GENERAL.-The Secretary of the In

terior, acting through the Director of the 
National Park Service, is authorized to enter 
into cooperative agreements, as specified as 
subsection (b), relating to Santa Monica 
Mountains National Recreation Area (here
after in this Title referred to as "recreation 
area" ) in accordance with this section. 

(b) COOPERATIVE AGREEMENTS.-The coop
erative agreements referred to in subsection 
(a) are as follows: 

(1) A cooperative agreement with appro
priate organizations or groups in order to 
promote education concerning the natural 
and cultural resources of the recreation area 
and lands adjacent thereto. Any agreement 
entered into pursuant to this paragraph-

(A) may provide for Federal matching 
grants of not more than 50 percent of the 
total cost of providing a program of such 
education; 

(B) shall provide for visits by students or 
other beneficiaries to federally owned lands 
within the recreation area; 
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(C) shall limit the responsibility of the 

Secretary to providing interpretation serv
ices concerning the natural and cultural re
sources of the recreation area; and 

(D) shall provide that the non-Federal 
party shall be responsible for any cost of car
rying out the agreement other than the cost 
of providing interpretation services under 
subparagraph (C). 

(2) A cooperative agreement under which
(A) the Secretary agrees to maintain the 

fac111ties at 2600 Franklin Canyon Drive in 
Beverly Hills, California, for a period of 8 fis
cal years beginning with the first fiscal year 
for which funds are appropriated pursuant to 
this section, and to provide funding for pro
grams of the William 0. Douglas Outdoor 
Classroom or its successors in interest that 
utilize those facilities during such period; 
and in return; or 

(B) the William 0. Douglas Outdoor Class
room, for itself and any successors in inter
est with respect to such fac111ties, agrees 
that at the end of the term of such agree
ment all right, title, and interest in and to 
such facilities will be donated to the United 
States for addition and operation as part of 
the recreation area. 

(C) EXPENDITURE OF FUNDS.-Federal funds 
may be expended on non-Federal property lo
cated within the recreation area pursuant to 
the cooperative agreement described in sub
section (b)(2). 

(d) LIMITATIONS.-(1) The Secretary may 
not enter into the cooperative agreement de
scribed in subsection (b)(2) unless and until 
the Secretary determines that acquisition of 
the facilities described in such subsection 
would further the purposes of the recreation 
area. 

(2) This section shall not be construed as 
authorizing an agreement by the Secretary 
for reimbursement of expenses incurred by 
the William 0. Douglas Outdoor Classroom 
or any successor in interest that are not di
rectly related to the use of such facilities for 
environmental education and interpretation 
of the resources and values of the recreation 
area and associated lands and resources. 

(e) AUTHORIZATION OF APPROPRIATIONS.
There is authorized to be appropriated for 
the 8-year period beginning October 1. 1995, 
not to exceed $2,000,000 to carry out this sec
tion. 
SECTION 215. MISCELLANEOUS PROVISIONS. 

(a) NEW RIVER CONFORMING AMENDMENTS.
Title XI of the National Parks and Recre
ation Act of 1978 (16 U.S.C. 460m-15, et seq.) 
is amended by adding the following new sec
tion at the end thereof: 
"SEC. 1117. APPLICABLE PROVISIONS OF OTHER 

LAW. 
(a) COOPERATIVE AGREEMENTS.-The provi

sions of section 202(e)(l) of the West Virginia 
National Interest River Conservation Act of 
1987 (16 U.S.C. 460ww-l(e)(l)) shall apply to 
the New River Gorge National River in the 
same manner and to the same extent as such 
provisions apply to the Gauley River Na
tional Recreation Area. 

(b) REMNANTS OF LANDS.-The provisions of 
the second sentence of section 203(a) of the 
West Virginia National Interest River Con
servation Act of 1987 (16 U.S.C. 460ww-2(a)) 
shall apply to tracts of land partially within 
the boundaries of the New River Gorge Na
tional River in the same manner and to the 
same extent as such provisions apply to the 
tracts of land only partially within the 
Gualey River National Recreation Area." . 

(b) BLUESTONE RivER CONFORMING AMEND
MENTS.-Section 3(a) (65) of the Wild and Sce
nic Rivers Act (16 U.S.C. 1274(a)(65)) is 
amended by striking "leases" in the fifth 

sentence and inserting in lieu thereof "the 
lease" and in the seventh sentence by strik
ing "such management may be continued 
pursuant to renewal of such lease agreement. 
If requested to do so by the State of West 
Virginia, the Secretary may not terminate 
such leases and assume administrative au
thority over the areas concerned. " and in
serting in lieu thereof the following" "if the 
State of West Virginia so requests, the Sec
retary shall renew such lease agreement 
with the same terms and conditions as con
tained in such lease agreement on the date of 
enactment of this paragraph under which the 
State management shall be continued pursu
ant to such renewal. If requested to do so by 
the State or West Virginia, or as provided in 
such lease agreement, the Secretary may 
terminate or modify the lease and assume 
administrative authority over all or part of 
the areas concerned.". 
SECTION 216. GAULEY ACCESS. 

Section 202(e) of the West Virginia Na
tional Interest River Conservation Act of 
1987 (16 U.S.C. 460ww-l(e) is amended by add
ing the following new paragraph at the end 
thereof: 

"(4) ACCESS TO THE RIVER.-Within 90 days 
after the date of enactment of this sub
section, the Secretary shall submit a report 
to the Committee on Energy and Natural Re
sources of the Senate setting forth a plan to 
provide river access for non-commercial rec
reational users within the Gauley River Na
tional Recreation Area. The plan shall pro
vide that such access shall utilize existing 
public roads and rights-of-way to the maxi
mum extent feasible and shall be limited to 
providing access for such non-commercial 
users.''. 
SECTION 217. VISITOR CENTER. 

The Secretary of the Interior is authorized 
to construct a visitor center and such other 
related facilities as may be deemed nec
essary to facilitate visitor understanding 
and enjoyment of the New River Gorge Na
tional River and the Gauley River National 
Recreation Area in the vicinity of the con
fluence of the New and Gauley Rivers. Such 
center and related facilities are authorized 
to be constructed at a site outside of the 
boundary of the New River Gorge National 
River or Gauley River National Recreation 
Area unless a suitable site is available with
in the boundaries of either unit. 
SECTION 218. EXTENSION. 

For a 5-year period following the date of 
enactment of this Act, the provisions of the 
Wild and Scenic Rivers Act applicable to 
river segments designated for study for po
tential addition to the wild and scenic rivers 
system under subsection 5(b) of that Act 
shall apply to those segments of the 
Bluestone and Meadow Rivers which were 
found eligible in the studies completed by 
the National Park Service in August 1983 but 
which were not designated by the West Vir
ginia National Interest River Conservation 
Act of 1987 as part of the Bluestone National 
Scenic River or as part of the Gauley Na
tional Recreation Area, as the case may be. 
SECTION 219. BLUESTONE RIVER PUBLIC AC· 

CESS. 
Section 3(a)(65) of the Wild and Scenic Riv

ers Act (16 U.S.C. 1271 and following) is 
amended by adding the following at the end 
thereof: "In order to provide reasonable pub
lic access and vehicle parking for public use 
and enjoyment of the river designated by 
this paragraph, consistent with the preserva
tion and enhancement of the natural and 
scenic values of such river, the Secretary 
may, with the consent of the owner thereof, 
negotiate a memorandum of understanding 

or cooperative agreement, or acquire lands 
or interests in such lands, or both, as may be 
necessary to allow public access to the 
Bluestone River and to provide, outside the 
boundary of the scenic river, parking andre
lated facilities in the vicinity of the area 
known as Eads Mill.". 
SECTION 220. LIMITATION ON PARK BUILDINGS. 

The lOth undesignated paragraph (relating 
to a limitation on the expenditure of funds 
for park buildings) under the heading "MIS
CELLANEOUS OBJECTS, DEPARTMENT OF THE IN
TERIOR", which appears under the heading 
"UNDER THE DEPARTMENT OF THE INTERIOR", 
as contained in the first section of the Act of 
August 24, 1912 (37 Stat. 460), as amended (16 
U.S.C. 451), is hereby repealed. 
SECTION 221. APPROPRIATIONS FOR TRANSPOR· 

TATION OF CHD..DREN. 
The first section of the Act of August 7, 

1946 (16 U.S.C. 17j-2), is amended by adding at 
the end the following: 

"(j) Provide transportation for children in 
nearby communities to and from any unit of 
the National Park System used in connec
tion with organized recreation and interpre
tive programs of the National Park Serv
ice.". 
SECTION 222. FERAL BURROS AND HORSES. 

Section 9 of the Act of December 15, 1971 
(16 U.S.C. 1338a), is amended by adding at the 
end thereof the following: "Nothing in this 
Title shall be deemed to limit the authority 
of the Secretary in the management of units 
of the National Park System, and the Sec
retary may, without regard either to the 
provisions of this Title, or the provisions of 
section 47(a) of title 18, United States Code, 
use motor vehicles, fixed-wing aircraft, or 
helicopters, or to contract for such use, in 
furtherance of the management of the Na
tional Park System, and section 47(a) of title 
18, United States Code, shall be applicable to 
such use.". 
SECTION 223. AUTHORITIES OF THE SECRETARY 

OF THE INTERIOR RELATING TO MU· 
SEUMS. 

(a) FUNCTIONS.-The Act entitled "An Act 
to increase the public benefits from the Na
tional Park System by facilitating the man
agement of museum properties relating 
thereto, and for other purposes" approved 
July 1, 1955 (16 U.S.C. 18f), is amended-

(1) in paragraph (b) of the first section, by 
striking out "from such donations and be
quests of money"; and 

(2) by adding at the end thereof the follow
ing: 

"SEC. 2. ADDITIONAL FUNCTIONS. 
"(a) In addition to the functions specified 

in the first section of this Act, the Secretary 
of the Interior may perform the following 
functions in such manner as he shall con
sider to be in the public interest: 

"(1) Transfer museum objects and museum 
collections that the Secretary determines 
are no longer needed for museum purposes to 
qualified Federal agencies that have pro
grams to preserve and interpret cultural or 
natural heritage, and accept the transfer of 
museum objects and museum collections for 
the purposes of this Act from any other Fed
eral agency, without reimbursement. The 
head of any other Federal agency may trans
fer, without reimbursement, museum objects 
and museum collections directly to the ad
ministrative jurisdiction of the Secretary of 
the Interior for the purpose of this Act. 

"(2) Convey museum objects and museum 
collections that the Secretary determines 
are no longer needed for museum purposes, 
without monetary consideration but subject 
to such terms and conditions as the Sec
retary deems necessary, to private institu
tions exempt from Federal taxation under 



March 21, 1996 CONGRESSIONAL RECORD-SENATE 5861 
section 501(c)(3) of the Internal Revenue Code 
of 1986 and to non-Federal governmental en
tities if the Secretary determines that the 
recipient is dedicated to the preservation 
and interpretation of natural or cultural her
itage and is qualified to manage the prop
erty, prior to any conveyance under this sub
section. 

"(3) Destroy or cause to be destroyed mu
seum objects and museum collections that 
the Secretary determines to have no sci
entific, cultural, historic, educational, es
thetic, or monetary value. 

"(b) The Secretary shall ensure that mu
seum collections are treated in a careful and 
deliberate manner that protects the public 
interest. Prior to taking- any action under 
subsection (a), the Secretary shall establish 
a systematic review and approval process, in
cluding consultation with appropriate ex
perts, that meets the highest standards of 
the museum profession for all actions taken 
under this section.". 

(b) APPLICATION AND DEFINITIONS.-The Act 
entitled "An Act to increase the public bene
fits from the National Park System by fa
cilitating the management of museum prop
erties relating thereto, and for other pur
poses" approved July 1, 1955 (16 U.S.C. 18f), as 
amended by subsection (a), is further amend
ed by adding the following: 
"SEC. 3. APPLICATION AND DEFINITIONS. 

"(a) APPLICATION.-Authorities in this Act 
shall be available to the Secretary of the In
terior with regard to museum objects and 
museum collections that were under the ad
ministrative jurisdiction of the Secretary for 
the purposes of the National Park System 
before the date of enactment of this section 
as well as those museum objects and mu
seum collections that may be acquired on or 
after such date. 

"(b) DEFINITION.-For the purposes of this 
Act, the terms 'museum objects' and 'mu
seum collections' mean objects that are eli
gible to be or are made part of a museum, li
brary, or archive collection through a formal 
procedure, such as accessioning. Such ob
jects are usually movable and include but 
are not limited to prehistoric and historic 
artifacts, works of art, books, documents, 
photographs, and natural history speci
mens.". 
SECTION 224. VOLUNTEERS IN PARKS INCREASE. 

Section 4 of the Volunteers in the Parks 
Act of 1969 (16 U.S.C. 18j.) is amended by 
striking out "1,000,000" and inserting in lieu 
thereof "$1, 750,000". 
SECTION 225. COOPERATIVE AGREEMENTS FOR 

RESEARCH PURPOSES. 
Section 3 of the Act entitled "An Act to 

improve the administration of the National 
Park System by the Secretary of the Inte
rior, and for other purposes" approved Au
gust 18, 1970 (16 U.S.C. la-2), is amended-

(1) in paragraph (i), by striking the period 
at the end and thereof and inserting in lieu 
thereof"; and"; and 

(2) by adding at the end thereof the follow
ing: 

"(j) enter into cooperative agreements 
with public or private educational institu
tions, States, and their political subdivi
sions, or private conservation organizations 
for the purpose of developing adequate, co
ordinated, cooperative research and training 
programs concerning the resources of the 
National Park System, and, pursuant to any 
such agreements, to accept from and make 
available to the cooperator such technical 
and support staff, financial assistance for 
mutually agreed upon research projects, sup
plies and equipment, facilities, and adminis
trative services relating to cooperative re-

search units as the Secretary deems appro
priate; except that this paragraph shall not 
waive any requirements for research projects 
that are subject to the Federal procurement 
regulations.". 
SECTION 226. CARL GARNER FEDERAL LANDS 

CLEANUP DAY. 
The Federal Lands Cleanup Act of 1985 

(Public Law 99-402; U.S.C. 169i-169i-1) is 
amended by striking the terms "Federal 
Lands Cleanup Day" or "Federal Lands Na
tional Cleanup Day" each place they occur 
and inserting in lieu thereof, "Carl Garner 
Federal Lands Cleanup Day." 
SECTION 227. FORT PULASKI NATIONAL MONU· 

MENT,GA. 
Section 4 of the Act of June 26, 1936 (ch. 

844; 49 Stat. 1979), is amended by striking " : 
Provided, That" and all that follows and in
serting a period. 
SECTION 228. LAURA C. HUDSON VISITOR CEN· 

TER. 
(a) DESIGNATION.-The visitor center at 

Jean Lafitte National Historical Park, lo
cated at 419 Rue Decatur in New Orleans, 
Louisiana, is hereby designated as the 
"Laura C. Hudson Visitor Center." 

(b) LEGAL REFERENCES.-Any reference in 
any law, regulation, paper, record, map, or 
any other-document of the United States to 
the visitor center referred to in subsection 
(a) shall be deemed to be a reference to the 
"Laura C. Hudson Visitor Center". 
SECTION 229. UNITED STATES CIVIL WAR CEN· 

TER. 
(a) FINDINGS.-The Congress finds that-
(1) the sesquicentennial of the beginning of 

the Civil War will occur in the year 2011; 
(2) the sesquicentennial will be the last sig

nificant opportunity for most Americans 
alive in the year 2011 to recall and com
memorate the Civil War; 

(3) the Civil War Center in Louisiana State 
University in Baton Rouge, Louisiana, has as 
its principal missions to create a comprehen
sive database that contains all Civil War ma
terials and to facilitate the study of the Civil 
War from the perspectives of all ethnic cul
tures and all professions; academic dis
ciplines, and occupation; 

(4) the two principal missions of the Civil 
War Center are consistent with commemora
tion of the sesquicentennial; 

(5) the missions of the Civil War Institute 
at Gettysburg College parallel those of the 
Civil War Center; and 

(6) advance planning to facilitate the four
year commemoration of the sesquicentennial 
is required. 

(b) DESIGNATION.-The Civil War Center, lo
cated on Raphael Semmes Drive at Louisi
ana State University in Baton Rouge, Lou
isiana, (hereinafter in this section referred 
to as the "center") shall be known and des
ignated as the "United States Civil War Cen
ter". 

(c) LEGAL REFERENCES.-Any reference in 
any law, regulation, paper, record, map, or 
any other document of the United States to 
the center referred to in subsection (b) shall 
be deemed to be a reference to the "United 
States Civil War Center". 

(d) FLAGSHIP lNSTITUTIONS.-The center 
and the Civil War Institute of Gettysburg 
College, located at 233 North Washington 
Street in Gettysburg, Pennsylvania, shall be 
the flagship institutions for planning the 
sesquicentennial commemoration of the 
Civil War. 

TITLE III-ROBERT J. LAGOMARSINO 
VISITOR CENTER 

SECTION 301. DESIGNATION. 
The visitor center at the Channel Islands 

National Park, California, is designated as 
the "Robert J. Lagomarsino Visitor Center" . 

SEC. 302. LEGAL REFERENCES. 
Any reference in any law, regulation, docu

ment, record, map, or other paper of the 
United States to the visitor center referred 
to in section 301 is deemed to be a reference 
to the "Robert J. Lagomarsino Visitor Cen
ter". 

TITLE VI-ROCKY MOUNTAIN NATIONAL 
PARK VISITOR CENTER 

SECTION 401. VISITOR CENTER. 
The Secretary of the Interior is authorized 

to collect and expend donated funds and ex
pend appropriated funds for the operation 
and maintenance of a visitor center to be 
constructed for visitors to and administra
tion of Rocky Mountain National Park with 
private funds on lands located outside the 
boundary of the park. 

TITLE V-CORINTH, MISSISSIPPI, 
BAITLEFIELD ACT 

SECTION 501. FINDINGS AND PURPOSE. 
(a) FINDINGS.-Congress finds that-
(1) the sites located in the vicinity of Cor

inth, Mississippi, that were Designated as a 
National Historic Landmark by the Sec
retary of the Interior in 1991 represent na
tionally significant events in the Siege and 
Battle of Corinth during the Civil War; and 

(2) the landmark sites should be preserved 
and interpreted for the benefit, inspiration, 
and education of the people of the United 
States. 

(b) PuRPOSE.-The purpose of this Title is 
to provide for a center for the interpretation 
of the Siege and Battle of Corinth and other 
Civil War actions in the Region and to en
hance public understanding of the signifi
cance of the Corinth Campaign in the Civil 
War relative to the Western theater of oper
ations, in cooperation with State or local 
governmental entities and private organiza
tions and individuals. 
SECTION 502. ACQUISITION OF PROPERTY AT 

CORINTH. MISSISSIPPL 
(a) IN GENERAL.-The Secretary of the In

terior (referred to in this Title as the "Sec
retary") shall acquire by donation, purchase 
with donated or appropriated funds, or ex
change, such land and interests in land in 
the vicinity of the Corinth Battlefield, in the 
State of Mississippi, as the Secretary deter
mines to be necessary for the construction of 
an interpretive center to commemorate and 
interpret the 1862 Civil War Siege and Battle 
of Corinth. 

(b) PuBLICLY OWNED LAND.-Land and in
terests in land owned by the State of Mis
sissippi or a political subdivision of the 
State of Mississippi may be acquired only by 
donation. 
SECTION 503. INTERPRETIVE CENTER AND 

MARKING. 
(a) INTERPRETIVE CENTER.-
(!) CONSTRUCTION OF CENTER.-The Sec

retary shall construct, operate, and main
tain on the property acquired under section 
502 a center for the interpretation of the 
Siege and Battle of Corinth and associated 
historical events for the benefit of the pub
lic. 

(2) DESCRIPTION.-The center shall contain 
approximately 5,300 square feet, and include 
interpretive exhibits, an auditorium, a park
ing area, and other features appropriate to 
public appreciation and understanding of the 
site. 

(b) MARKING.-The Secretary may mark 
sites associated with the Siege and Battle of 
Corinth National Historic Landmark, as des
ignated on May 6, 1991, if the sites are deter
mined by the Secretary to be protected by 
State or local governmental agencies. 

(c) ADMINISTRATION.-The land and inter
ests in land acquired, and the facilities con
structed and maintained pursuant to this 
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Title, shall be administered by the Secretary 
as a part of Shiloh National Military Park, 
subject to the appropriate laws (including 
regulations) applicable to the Park, the Act 
entitled "An Act to establish a National 
Park Service, and for other purposes", ap
proved August 25, 1916 (16 U.S.C. 1 et seq.), 
and the Act entitled "An Act to provide for 
the preservation of historic American sites, 
buildings, objects, and antiquities of na
tional significance, and for other purposes", 
approved August 21, 1935 (16 U.S.C. 461 et 
seq.). 
SECTION 504. AUTHORIZATION OF APPROPRIA

TIONS. 
(a) IN GENERAL.-Subject to subsection (b), 

there are authorized to be appropriated such 
sums as are necessary to carry out this Title. 

(b) CONSTRUCTION.-Of the amounts made 
available to carry out this Title, not more 
than $6,000,000 may be used to carry out sec
tion 503(a). 

TITLE VI-WALNUT CANYON NATIONAL 
MONUMENT BOUNDARY MODIFICATION 

SECTION 601. FINDINGS AND PURPOSE. 
(a) FINDINGS.-The Congress finds that: 
(1) Walnut Canyon National Monument 

was established for the preservation and in
terpretation of certain settlements and land 
use patterns associated with the prehistoric 
Sinaguan culture of northern Arizona. 

(2) Major cultural resources associated 
with the purposes of Walnut Canyon Na
tional Monument are near the boundary and 
are currently managed under multiple-use 
objectives of the adjacent national forest. 
These concentrations of cultural resources, 
often referred to as "forts", would be more 
effectively managed as part of the National 
Park System. 

(b) PURPOSE.-The purpose of this Title is 
to modify the boundaries of the Walnut Can
yon National Monument (hereafter in this 
Title referred to as the "national monu
ment") to improve management of the na
tional monument and associated resources. 
SECTION 602. BOUNDARY MODIFICATION. 

Effective on the date of enactment of this 
Act, the boundaries of the national monu
ment shall be modified as depicted on the 
map entitled "Boundary Proposal-Walnut 
Canyon National Monument, Coconino Coun
ty, Arizona", numbered 360/80,010, and dated 
September 1994. Such map shall be on file 
and available for public inspection in the of-

. fices of the Director of the National Park 
Service, Department of the Interior. The 
Secretary of the Interior, in consultation 
with the Secretary of Agriculture, is author
ized to make technical and clerical correc
tions to such map. 
SECTION 60S. ACQUISITION AND TRANSFER OF 

PROPERTY. 
The Secretary of the Interior is authorized 

to acquire lands and interest in lands within 
the national monument, by donation, pur
chase with donated or appropriated funds, or 
exchange. Federal property within the 
boundaries of the national monument (as 
modified by this Title) is hereby transferred 
to the administrative jurisdiction of the Sec
retary of the Interior for management as 
part of the national monument. Federal 
property excluded from the monument pur
suant to the boundary modification under 
section 603 is hereby transferred to the ad
ministrative jurisdiction of the Secretary of 
Agriculture to be managed as a part of the 
Coconino National Forest. 
SECTION 604. ADMINISTRATION. 

The Secretary of the Interior, acting 
through the Director of the National Park 
Service, shall manage the national monu-

ment in accordance with this Title and the 
provisions of law generally applicable to 
units of the National Park Service, including 
" An Act to establish a National Park Serv
ice, and for other purposes" approved August 
25, 1916 (39 Stat. 535; 16 U.S.C. 1, 2-4). 
SECTION 605. AUTHORIZATION OF APPROPRIA· 

TIONS. 
There is hereby authorized to be appro

priated such sums as may be necessary to 
carry out this Title. 

TITLE VII-DELAWARE WATER GAP 
SECTION 701. PROHIBmON OF COMMERCIAL VE

HICLES. 
(a) IN GENERAL.-Effective at noon on Sep

tember 30, 2005, the use of Highway 209 with
in Delaware Water Gap National Recreation 
Area by commercial vehicles, when such use 
is not connected with the operation of the 
recreation area, is prohibited, except as pro
vided in subsection (b). 

(b) LOCAL BUSINESS USE PROTECTED.-Sub
section (a) does not apply with respect to the 
use of commercial vehicles to serve busi
nesses located within or in the vicinity of 
the recreation area, as determined by the 
Secretary. 

(C) CONFORMING PROVISIONS.-
(1) Paragraphs (1) through (3) of the third 

undesignated paragraph under the heading 
"ADMINISTRATIVE PROVISIONS" in chap
ter Vll of title I of Public Law 98-63 (97 Stat. 
329) are repealed, effective September 30, 
2005. 

(2) Prior to noon on September 30, 2005, the 
Secretary shall collect and utilize a commer
cial use fee from commercial vehicles in ac
cordance with paragraphs (1) through (3) of 
such third undesignated paragraph. Such fee 
shall not exceed $25 per trip. 
TITLE VIII-TARGHEE NATIONAL FOREST 

LAND EXCHANGE 
SECTION 801. AUTHORIZATION OF EXCHANGE. 

(a) CONVEYANCE.-Notwithstanding the re
quirements in the Act entitled "An Act to 
Consolidate National Forest Lands", ap
proved March 20, 1922 (16 U.S.C. 485), and sec
tion 206(b) of the Federal Land Policy and 
Management Act of 1976 (43 U.S.C. 1716(b)) 
that Federal and non-Federal lands ex
changed for each other must be located with
in the same State, the Secretary of Agri
culture may convey the Federal lands de
scribed in section 802(a) in exchange for the 
non-Federal lands described in section 802(b) 
in accordance with the provisions of this 
Title. 

(b) APPLICABll..ITY OF OTHER PROVISIONS OF 
LAw.-Except as otherwise provided in this 
Title, the land exchange authorized by this 
section shall be made under the existing au
thorities of the Secretary. 

(C) ACCEPTABILITY OF TITLE AND MANNER OF 
CONVEY ANCE.-The Secretary shall not carry 
out the exchange described in subsection (a) 
unless the title to the non-Federal lands to 
be conveyed to the United States, and the 
form and procedures of conveyance, are ac
ceptable to the Secretary. 
SECTION 802. DESCRIPTION OF LANDS TO BE EX

CHANGED. 
(a) FEDERAL LANDS.-The Federal lands re

ferred to in this Title are located in the 
Targhee National Forest in Idaho, are gen
erally depicted on the map entitled "Targhee 
Exchange, Idaho-Wyoming-Proposed, Fed
eral Land", dated September 1994, and are 
known as the North Fork Tract. 

(b) NON-FEDER.o\L LANDS.-The non-Federal 
lands referred to in this Title are located in 
the Targhee National Forest in Wyoming, 
are generally depicted on the map entitled 
"Non-Federal land, Targhee Exchange, 

Idaho-Wyoming-Proposed". dated Septem
ber 1994, and are known as the Squirrel 
Meadows Tract. 

(c) MAPS.-The maps referred to in sub
sections (a) and (b) shall be on file and avail
able for inspection in the office of the 
Targhee National Forest in Idaho and in the 
office of the Chief of the Forest Service. 
SECTION 803. EQUALIZATION OF VALUES. 

Prior to the exchange authorized by sec
tion 801, the values of the Federal and non
Federal lands to be so exchanged shall be es
tablished by appraisals of fair market value 
that shall be subject to approval by the Sec
retary. The values either shall be equal or 
shall be equalized using the following meth
ods: 

(1) ADJUSTMENT OF LANDS.-
(A) PORTION OF FEDERAL LANDS.-If the 

Federal lands are greater in value than the 
non-Federal lands, the Secretary shall re
duce the acreage of the Federal lands until 
the values of the Federal lands closely ap
proximate the values of the non-Federal 
lands. 

(B) ADDITIONAL FEDERALLY-OWNED LANDS.
If the non-Federal lands are greater in value 
than the Federal lands, the Secretary may 
convey additional federally owned lands 
within the Targhee National Forest up to an 
amount necessary to equalize the values of 
the non-Federal lands and the lands to be 
transferred out of Federal ownership. How
ever, such additional federally owned lands 
shall be limited to those meeting the criteria 
for land exchanges specified in the Targhee 
National Forest Land and Resource Manage
ment Plan. 

(2) PAYMENT OF MONEY.-The values may be 
equalized by the payment of money as pro
vided in section 206(b) of the Federal Land 
Policy and Management Act of 1976 (43 
u.s.c. 1716(b)). 
SECTION 804. DEFINmONS. 

For purpose of this Title: 
(1) The term "Federal lands" means the 

Federal lands described in section 802(a). 
(2) The term "non-Federal lands" means 

the non-Federal lands described in section 
802(b). 

(3) The term "Secretary" means the Sec
retary of Agriculture. 

TITLE IX-DAYTON AVIATION 
Section 201(b) of the Dayton Aviation Her

itage Preservation Act of 1992 (Public Law 
102-419, approved October 16, 1992), is amend
ed as follows: 

(1) In paragraph (2), by striking "from rec
ommendations" and inserting "after consid
eration of recommendations". 

(2) In paragraph (4), by striking "from rec
ommendations" and inserting "after consid
eration of recommendations''. 

(3) In paragraph (5), by striking "from rec
ommendations" and inserting "after consid
eration of recommendations''. 

(4) In paragraph (6), by striking "from rec
ommendations" and inserting "after consid
eration of recommendations". 

(5) In paragraph (7), by striking "from rec
ommendations" and inserting "after consid
eration of recommendations". 

TITLE X-CACHE LA POUDRE 
SECTION 1001. PURPOSE. 

The purpose of this Title is to designate 
the Cache La Poudre River National Water 
Heritage Area within the Cache La Poudre 
River Basin and to provide for the interpre
tation, for the educational and inspirational 
benefit of present and future generations, of 
the unique and significant contributions to 
our national heritage of cultural and histori
cal lands, waterways, and structures within 
the Area. 
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SECTION 1002. DEFINITIONS. 

As used in this Title: 
(1) AREA.-The term "Area" means the 

Cache La Poudre River National Water Her
itage Area established by section 1003(a). 

(2) COMMISSION.-The term "Commission" 
means the Cache La Poudre River National 
Water Heritage Area Commission established 
by section 1004(a). 

(3) GoVERNOR--The term "Governor" 
means the Governor of the State of Colorado. 

(4) PLAN.-The term "Plan" means the 
water heritage area interpretation plan pre
pared by the Commission pursuant to section 
1008(a). 

(5) POLITICAL SUBDIVISION OF THE STATE.
The term "political subdivision of the State" 
means a political subdivision of the State of 
Colorado, any part of which is located in or 
adjacent to the Area, including a county, 
city, town, water conservancy district, or 
special district. 

(6) SECRETARY.-The term "Secretary" 
means the Secretary of the Interior. 
SECTION 1003. ESTABLISHMENT OF THE CACHE 

LA POUDRE RIVER NATIONAL 
WATER HERITAGE AREA. 

(a) ESTABLISHMENT.-There is established 
in the State of Colorado the Cache La 
Poudre River National Water Heritage Area. 

(b) BOUNDARIES.-The boundaries of this 
Area shall include those lands within the 100-
year flood plain of the Cache La Poudre 
River Basin, beginning at a point where the 
Cache La Poudre River flows out of the 
Roose velt National Forest and continuing 
east along said floodplain to a point one 
quarter of one mile west of the confluence of 
the Cache La Poudre River and the South 
Platte Rivers in Weld County, Colorado, 
comprising less than 35,000 acres, and gen
erally depicted as the 100-year flood bound
ary on the Federal Flood Insurance maps 
listed below: 

(1) FLOOD INSURANCE RATE MAP, LARIMER 
COUNTY, co.-Community-Panel No. 080101 
0146B, April 2, 1979. United States Depart
ment of Housing and Urban Development, 
Federal Insurance Administration. 

(2) FLOOD INSURANCE RATE MAP, LARIMER 
COUNTY, co.-Community-Panel No. 080101 
0147B, April 2, 1979. United States Depart
ment of Housing and Urban Development, 
Federal Insurance Administration. 

(3) FLOOD INSURANCE RATE MAP, LARIMER 
COUNTY, co.-Community-Panel No. 080101 
0162B, April 2, 1979. United States Depart
ment of Housing and Urban Development, 
Federal Insurance Administration. 

(4) FLOOD INSURANCE RATE MAP, LARIMER 
COUNTY, co.-Community-Panel No. 080101 
0163C, March 18, 1986. Federal Emergency 
Management Agency, Federal Insurance Ad
ministration. 

(5) FLOOD INSURANCE RATE MAP, LARIMER 
COUNTY, co.-Community-Panel No. 080101 
0178C, March 18, 1986. Federal Emergency 
Management Agency, Federal Insurance Ad
ministration. 

(6) FLOOD INSURANCE RATE MAP, LARIMER 
couNTY, co.-Community-Panel No. 080102 
0002B, February 15, 1984. Federal Emergency 
Management Agency, Federal Insurance Ad
ministration. 

(7) FLOOD INSURANCE RATE MAP, LARIMER 
couNTY, co.-Community-Panel No. 080101 
0179C, March 18, 1986. Federal Emergency 
Management Agency, Federal Insurance Ad
ministration. 

(8) FLOOD INSURANCE RATE MAP, LARIMER 
COUNTY, co.-Community-Panel No. 080101 
0193D, November 17, 1993. Federal Emergency 
Management Agency. Federal Insurance Ad
ministration. 

(9) FLOOD INSURANCE RATE MAP, LARIMER 
COUNTY, co.-Community-Panel No. 080101 
0194D, November 17, 1993. Federal Emergency 
Management Agency, Federal Insurance Ad
ministration. 

(10) FLOOD INSURANCE RATE MAP, LARIMER 
COUNTY, co.-Community-Panel No. 080101 
0208C, November 17, 1993. Federal Emergency 
Management Agency, Federal Insurance Ad
ministration. 

(11) FLOOD INSURANCE RATE MAP, LARIMER 
COUNTY, co.-Community-Panel No. 080101 
0221C, November 17, 1993. Federal Emergency 
Management Agency, Federal Insurance Ad
ministration. 

(12) FLOOD INSURANCE RATE MAP, LARIMER 
COUNTY, co.-Community-Panel No. 080266 
0605D, September 27, 1991. Federal Emer
gency Management Agency, Federal Insur
ance Administration. 

(13) FLOOD INSURANCE RATE MAP, LARIMER 
COUNTY, co.-Community-Panel No. 080264 
0005A, September 27, 1991. Federal Emer
gency Management Agency, Federal Insur
ance Administration. 

(14) FLOOD INSURANCE RATE MAP, LARIMER 
COUNTY, co.-Community-Panel No. 080266 
0608D, September 27, 1991. Federal Emer
gency Management Agency, Federal Insur
ance Administration. 

(15) FLOOD INSURANCE RATE MAP, LARIMER 
COUNTY, co.-Community-Panel No. 080266 
0609C, September 28, 1982. Federal Emergency 
Management Agency, Federal Insurance Ad
ministration. 

(16) FLOOD INSURANCE RATE MAP, LARIMER 
COUNTY, co.-Community-Panel No. 080266 
0628C, September 28, 1982. Federal Emergency 
Management Agency, Federal Insurance Ad
ministration. 

(17) FLOOD INSURANCE RATE MAP, LARIMER 
COUNTY, co.-Community-Panel No. 080184 
0002B, July 16, 1979. United States Depart
ment of Housing and Urban Development, 
Federal Insurance Administration. 

(18) FLOOD INSURANCE RATE MAP, LARIMER 
COUNTY, co.-Community-Panel No. 080266 
0636C, September 28, 1982. Federal Emergency 
Management Agency, Federal Insurance Ad
ministration. 

(19) FLOOD INSURANCE RATE MAP, LARIMER 
couNTY, co.-Community-Panel No. 080266 
0637C, September 28, 1982. Federal Emergency 
Management Agency, Federal Insurance Ad
ministration. 
As soon as practicable after the date of en
actment of this Title, the Secretary shall 
publish in the Federal Register a detailed de
scription and map of the boundaries of the 
Area. 

(c) PUBLIC ACCESS TO MAPS.-The maps 
shall be on file and available for public in
spection in-

(1) the offices of the Department of the In
terior in Washington, District of Columbia, 
and Denver, Colorado; and 

(2) local offices of the city of Fort Collins, 
Larimer Country, the city of Greeley, and 
Weld County. 
SECTION 1004. ESTABLISHMENT OF THE CACHE 

LA POUDRE RIVER NATIONAL 
WATER HERITAGE AREA COMMIS
SION. 

(a) ESTABLISHMENT.-
(!) IN GENERAL.-There is established the 

Cache La Poudre River National Water Her
itage Area Commission. 

(2) FUNCTION.-The Commission, in con
sultation with appropriate Federal, State, 
and local authorities, shall develop and im
plement an integrated plan to interpret ele
ments of the history of water development 
within the Area. 

(b) MEMBERSHIP.-

(1) COMPOSITION.-The Commission shall be 
composed of 15 members appointed not later 
than 6 months after the date of enactment of 
this Title. Of these 15 members-

(A) 1 member shall be a representative of 
the Secretary of the Interior which member 
shall be an ex officio member; 

(B) 1 member shall be a representative of 
the Forest Service, appointed by the Sec
retary of Agriculture, which member shall be 
an ex officio member; 

(C) 3 members shall be recommended by 
the Governor and appointed by the Sec
retary, of whom-

(i) 1 member shall represent the State; 
(11) 1 member shall represent Colorado 

State University in Fort Collins; and 
(iii) 1 member shall represent the Northern 

Colorado Water Conservancy District; 
(D) 6 members shall be representatives of 

local governments who are recommended by 
the Governor and appointed by the Sec
retary, of whom-

(i) 1 member shall represent the city of 
Fort Collins; 

(ii) 2 members shall represent Larimer 
County, 1 of which shall represent agri
culture of irrigated water interests; 

(iii) 1 member shall represent the city of 
Greeley; 

(iv) 2 members shall represent Weld Coun
ty, 1 of which shall represent agricultural or 
irrigated water interests; and 

(v) 1 member shall represent the city of 
Loveland; and 

(E) 3 members shall be recommended by 
the Governor and appointed by the Sec
retary, and shall-

(i) represent the general public; 
(11) be citizens of the State; and 
(iii) reside within the Area. 
(2) CHAIRPERSON.-The chairperson of the 

Commission shall be elected by the members 
of the Commission from among members ap
pointed under subparagraph (C), (D), or (E) of 
paragraph (1). The chairperson shall be elect
ed for a 2-year term. 

(3) V ACANCIES.-A vacancy on the Commis
sion shall be filled in the same manner in 
which the original appointment was made. 

(c) TERMS OF SERVICE.-
(!) IN GENERAL.-Except as provided in 

paragraphs (2) and (3), each member of the 
Commission shall be appointed for a term of 
3 years and may be reappointed. 

(2) INITIAL MEMBERS.-The initial members 
of the Commission first appointed under sub
section (b)(l) shall be appointed as follows: 

(A) 3-YEAR TERMS.-The following initial 
members shall serve for a 3-year term: 

(i) The representative of the Secretary of 
the Interior. 

(ii) 1 representative of Weld County. 
(111) 1 representative of Larimer County. 
(iv) 1 representative of the city of 

Loveland. 
(v) 1 representative of the general public. 
(B) 2-YEAR TERMS.-The following initial 

members shall serve for a 2-year term: 
(i) The representative of the Forest Serv

ice. 
(11) The representative of the State. 
(iii) The representative of Colorado State 

University. 
(iv) The representative of the Northern 

Colorado Water Conservancy District. 
(C) 1-YEAR TERMS.-The following initial 

members shall serve for a 1-year term: 
(i) 1 representative of the city of Fort Col-

lins. 
(ii) 1 representative of Larimer County. 
(iii) 1 representative of the city of Greeley. 
(iv) 1 representative of Weld County. 
(v) 1 representative of the general public. 
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(3) PARTIAL TERMS.-
(A) FILLING VACANCIES.-A member of the 

Commission appointed to fill a vacancy oc
curring before the expiration of the term for 
which a predecessor was appointed shall be 
appointed only for the remainder of their 
term. 

(B) EXTENDED SERVICE.-A member of the 
Commission may serve after the expiration 
of that member's term until a successor has 
taken office. 

(d) COMPENSATION.-Members of the Com
mission shall receive no compensation for 
their service on the Commission. 

(e) TRAVEL EXPENSES.-While away from 
their homes or regular places of business in 
the performance of services for the Commis
sion, members shall be allowed travel ex
penses, including per diem in lieu of subsist
ence, in the same manner as persons em
ployed intermittently in the Government 
service are allowed expenses under section 
5703 of title 5, United States Code. 
SECTION 1005. STAFF OF THE COMMISSION. 

(a) STAFF.-The Commission shall have the 
power to appoint and fix the compensation of 
such staff as may be necessary to carry out 
the duties of the Commission. 

(1) APPOINTMENT AND COMPENSATION.-Staff 
appointed by the Commission-

(A) shall be appointed without regard to 
the city service laws and regulations; and 

(B) shall be compensated without regard to 
the provisions of chapter 51 and subchapter 
m of chapter 53 of title 5, United States 
Code, relating to classification of positions 
and General Schedule pay rates. 

(b) ExPERTS AND CONSULTANTS.-Subject to 
such rules as may be adopted by the Com
mission, the Commission may procure tem
porary and intermittent services to the same 
extent as is authorized by section 3109(b) of 
title 5, United States Code, at rates for indi
viduals that do not exceed the daily equiva
lent of the annual rate of basic pay pre
scribed for level V of the Executive Schedule 
under section 5316 of such title. 

(c) STAFF OF OTHER AGENCIES.-
(!) FEDERAL.-Upon request of the Commis

sion, the head of a Federal agency may de
tail, on a reimbursement basis, any of the 
personnel of the agency to the Commission 
to assist the Commission in carrying out the 
Commission's duties. The detail shall be 
without interruption or loss of civil service 
status or privilege. 

(2) ADMINISTRATIVE SUPPORT SERVICES.
The Administrator of the General Services 
Administration shall provide to the Commis
sion, on a reimbursable basis, such adminis
trative support services as the Commission 
may request. 

(3) STATE.-The Commission may-
(A) accept the service of personnel detailed 

from the State, State agencies, and political 
subdivisions of the State; and 

(B) reimburse the State, State agency, or 
political subdivision of the State for such 
services. 
SECTION 1006. POWERS OF THE COMMISSION. 

(a) HEARINGS.-
(!) IN GENERAL.-The Commission may hold 

such hearings, sit and act at such times and 
places, take such testimony, and receive 
such evidence as the Commission considers 
necessary to carry out this Title. 

(2) SUBPOENAS.-The Commission may not 
issue subpoenas or exercise any subpoena au
thority. 

(b) MAILS.-The Commission may use the 
United States mails in the same manner and 
under the same conditions as other depart
ments and agencies of the Federal Govern
ment. 

(C) MATCHING FUNDS.-The Commission 
may use its funds to obtain money from any 
source under a program or law requiring the 
recipient of the money to make a contribu
tion in order to receive the money. 

(d) GIFTS.-
(1) IN GENERAL.-Except as provided in sub

section (e)(3), the Commission may, for the 
purpose of carrying out its duties, seek, ac
cept, and dispose of gifts, bequests, or dona
tions of money, personal property, or serv
ices received from any source. 

(2) CHARITABLE CONTRIBUTIONS.-For the 
purpose of section 170(c) of the Internal Rev
enue Code of 1986, a gift to the Commission 
shall be deemed to be a gift to the United 
States. 

(e) REAL PROPERTY.-
(1) IN GENERAL.-Except as provided in 

paragraph (2) and except with respect to a 
leasing of facilities under section 6(c)(2), the 
Commission may not acquire real property 
or an interest in real property. 

(2) ExCEPTION.-Subject to paragraph (3), 
the Commission may acquire real property 
in the Area, and interests in real property in 
the Area-

(A) by gift or device; 
(B) by purchase from a willing seller with 

money that was given or bequeathed to the 
Commission; or 

(C) by exchange. 
(3) CONVEYANCE TO PUBLIC AGENCIES.-Any 

real property or interest in real property ac
quired by the Commission under paragraph 
(2) shall be conveyed by the Commission to 
an appropriate non-Federal public agency, as 
determined by the Commission. The convey
ance shall be made-

(A) as soon as practicable after acquisition; 
(B) without consideration; and 
(C) on the condition that the real property 

or interest in real property so conveyed is 
used in furtherance of the purpose for which 
the Area is established. 

(f) COOPERATIVE AGREEMENTS.-For the 
purpose of carrying out the Plan, the Com
mission may enter into cooperative agree
ments with Federal agencies, State agencies, 
political subdivisions of the State, and per
sons. Any such cooperative agreement shall. 
at a minimum, establish procedures for pro
viding notice to the Commission of any ac
tion that may affect the implementation of 
the Plan. 

(g) ADVISORY GROUPS.-The Commission 
may establish such advisory groups as it 
considers necessary to ensure open commu
nication with, and assistance from Federal 
agencies, State agencies, political subdivi
sions of the State, and interested persons. 

(h) MODIFICATION OF PLANS.-
(1) IN GENERAL.-The Commission may 

modify the Plan 1f the Commission deter
mines that such modification is necessary to 
carry out this Title. 

(2) NOTICE.-No modification shall take ef
fect until-

(A) any Federal agency, State agency, or 
political subdivision of the State that may 
be affected by the modification receives ade
quate notice of, and an opportunity to com
ment on, the modification; 

(B) if the modification is significant, as de
termined by the Commission, the Commis
sion has--:-

(i) provided adequate notice of the modi
fication by publication in the area of the 
Area; and 

(ii) conducted a public hearing with re
spect to the modification; and 

(C) the Governor has approved the modi
fication. 
SECTION 1007. DtrriES OF THE COMMISSION. 

(a ) PLAN.-The Commission shall prepare, 
obtain approval for, implement, and support 
the Plan in accordance with section 9. 

(b) MEETINGS.
(1) TIMING.-
(A) INITIAL MEETING.-The Commission 

shall hold its first meeting not later than 90 
days after the date on which its last initial 
member is appointed. 

(B) SUBSEQUENT MEETINGS.-After the ini
tial meeting, the Commission shall meet at 
the call of the chairperson or 7 of its mem
bers, except that the commission shall meet 
at least quarterly . 

(2) QUORUM.-Ten members of the Commis
sion shall constitute a quorum, but a lesser 
number of members may hold hearings. 

(3) BUDGET.-The affirmative vote of not 
less than 10 members of the Commission 
shall be required to approve the budget of 
the Commission. 

(C) ANNUAL REPORTS.-Not later than May 
15 of each year, following the year in which 
the members of the Commission have been 
appointed, the Commission shall publish and 
submit to the Secretary and to the Gov
ernor, an annual report concerning the Com
mission's activities. 
SECTION 1008. PREPARATION, REVIEW, AND IM· 

PLEMENTATION OF THE PLAN. 
(a) PREPARATION OF PLAN.-
(1) IN GENERAL.-Not later than 2 years 

after the Commission conducts its first 
meeting, the Commission shall submit to the 
Governor a Water Heritage Area Interpreta· 
tion Plan. 

(2) DEVELOPMENT.-ln developing the Plan, 
the Commission shall-

(A) consult on a regular basis with appro
priate officials of any Federal or State agen
cy, political subdivision of the State, and 
local government that has jurisdiction over 
or an ownership interest in land, water, or 
water rights within the Area; and 

(B) conduct public hearings within the 
Area for the purpose of providing interested 
persons the opportunity to testify about 
matters to be addressed by the Plan. 

(3) RELATIONSHIP TO EXISTING PLANS.-The 
Plan-

( A) shall recognize any existing Federal, 
State, and local plans; 

(B) shall not interfere with the implemen
tation, administration, or amendment of 
such plans; and 

(C) to the extent feasible, shall seek to co
ordinate the plans and present a unified in
terpretation plan for the Area. 

(b) REVIEW OF PLAN.-
(1) IN GENERAL.-The Commission shall 

submit the Plan to the Governor for his re
view. 

(2) GoVERNOR.-The Governor may review 
the Plan and 1f he concurs in the Plan, may 
submit the Plan to the Secretary, together 
with any recommendations. 

(3) SECRETARY .-The Secretary shall ap
prove or disapprove the Plan within 90 days. 
In reviewing the Plan, the Secretary shall 
consider the adequacy of-

(A) public participation; and 
(B)- the Plan in interpreting, for the edu

cational and inspirational benefit or present 
and future generations. the unique and sig
nificant contributions to our national herit
age of cultural and historical lands, water
ways, and structures within the Area. 

(C) DISAPPOVAL OF PLAN.-
(1 ) NOTIFICATION BY SECRETARY.-If the 

Secretary disapproves the Plan, the Sec
retary shall, not later than 60 days after the 
date of disapproval, advise the Governor and 
the Commission of the reasons for dis
approval, together with recommendations 
for revision. 

(2) REVISION AND RESUBMISSION TO GOV
ERNOR.-Not later than 90 days after receipt 
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of the notice of disapproval, the Commission 
shall revise and resubmit the Plan to the 
Governor for review. 

(3) RESUBMISSION TO SECRETARY.-lf the 
Governor concurs in the revised Plan, he 
may submit the revised Plan to the Sec
retary who shall approve or disapprove the 
revision within 60 days. If the Governor does 
not concur in the revised Plan, he may re
submit it to the Commission together with 
his recommendations for further consider
ation and modification. 

(d) lMPEMENTATION OF PLAN.-After ap
proval by the Secretary, the Commission 
shall implement and support the Plan as fol
lows: 

(1) CULTURAL RESOURCES.-
(A) IN GENERAL.-The Commission shall as

sist Federal agencies, State agencies, politi
cal subdivisions of the State, and nonprofit 
organizations in the conservation and inter
pretation of cultural resources within the 
Area. 

(B) EXCEPTION.-In providing the assist
ance, the Commission shall in no way in
fringe upon the authorities and policies of a 
Federal agency, State agency, or political 
subdivision of the State concerning the ad
ministration and management of property, 
water, or water rights held by such agency, 
political subdivision, or private persons or 
entities, or affect the jurisdiction of the 
State of Colorado over any property, water, 
or water rights within the Area. 

(2) PUBLIC AWARENESS.-The Commission 
shall assist in the enhancement of public 
awareness of, and appreciation for, the his
torical, recreational, architectural, and engi
neering structures in the Area, and the ar
chaeological, · geological, and cultural re
sources and sites in the Area-

(A) by encouraging private owners of iden
tified structures, sites, and resources to 
adopt voluntary measures for the preserva
tion of the identified structure, site, or re
source; and 

(B) by cooperating with Federal agencies, 
State agencies, and political subdivisions of 
the State in acquiring, on a willing seller 
basis, any identified structure, site, or re
source which the Commission, with the con
currence of the Governor, determines should 
be acquired and held by an agency of the 
State. 

(3) RESTORATION .-The Commission may 
assist Federal agencies, State agencies, po
litical subdivisions of the State, and non
profit organizations in the restoration of any 
identified structure or site in the Area with 
consent of the owner. The assistance may in
clude providing technical assistance for his
toric preservation, revitalization, and en
hancement efforts. 

(4) !NTERPRETATION.-The Commission 
shall assist in the interpretation of the his
torical, present, and future uses of the 
Area-

( A) by consulting with the Secretary with 
respect to the implementation of the Sec
retary's duties under section 1010; 

(B) by assisting the State and political 
subdivisions of the State in establishing and 
maintaining visitor orientation centers and 
other interpretive exhibits within the Area; 

(C) by encouraging voluntary cooperation 
and coordination, with respect to ongoing in
terpretive services in the Area, among Fed
eral agencies, State agencies, political sub
divisions of the State, nonprofit organiza
tions, and private citizens, and 

(D) by encouraging Federal agencies, State 
agencies, political subdivisions of the State, 
and nonprofit organizations to undertake 
new interpretive initiatives with respect to 
the Area. 

(5) RECOGNITION.-The Commission shall 
assist in establishing recognition for the 
Area by actively promoting the cultural, his
torical, natural, and recreational resources 
of the Area on a community, regional, state
wide, national, and international basis. 

(6) LAND EXCHANGES.-The Commission 
shall assist in identifying and implementing 
land exchanges within the State of Colorado 
by Federal and State agencies that will ex
pand open space and recreational opportuni
ties within the flood plain of the Area. 
SECTION 1009. TERMINATION OF TRAVEL EX· 

PENSES PROVISION. 
Effective on the date that is 5 years after 

the date on which the Secretary approves 
the Plan, section 5 is amended by striking 
subsection (e). 
SECTION 1010. DUTIES OF THE SECRETARY. 

(a) ACQUISITION OF LAND.-The Secretary 
may acquire land and interests in land with
in the Area that have been specifically iden
tified by the Commission for acquisition by 
the Federal government and that have been 
approved for such acquisition by the Gov
ernor and the political subdivision of the 
State where the land is located by donation, 
purchase with donated or appropriated funds, 
or exchange. Acquisition authority may only 
be used if such lands cannot be acquired by 
donation or exchange. No land or interest in 
land may be acquired without the consent of 
the owner. 

(b) TECHNICAL ASSISTANCE.-The Secretary 
shall, upon the request of the Commission, 
provide technical assistance to the Commis
sion in the preparation and implementation 
of the Plan pursuant to section 1008. 

(c) DETAIL.-Each fiscal year during the ex
istence of the Commission, the Secretary 
shall detail to the Commission, on a non
reimbursable basis, 2 employees of the De
partment of the Interior to enable the Com
mission to carry out the Commission's du
ties under section 1007. 
SECTION 1011. OTHER FEDERAL ENTITIES. 

(a) DUTIES.-Subject to section 1001, a Fed
eral entity conducting or supporting activi
ties directly affecting the flow of the Cache 
La Poudre River through the Area, or the 
natural resources of the Area shall consult 
with the Commission with respect to such 
activities; 

(b) AUTHORIZATION.-
(!) IN GENERAL.-The Secretary or Admin

istrator of a Federal agency may acquire 
land in the flood plain of the Area by ex
change for other lands within such agency's 
jurisdiction within the State of Colorado, 
based on fair market value: Provided, That 
such lands have been identified by the Com
mission for acquisition by a Federal agency 
and the Governor and the political subdivi
sion of the State or the owner where the 
lands are located concur in the exchange. 
Land so acquired shall be used to fulfill the 
purpose for which the Area is established. 

(2) AUTHORIZATION TO CONVEY PROPERTY.
The first sentence of section 203(k)(3) of the 
Federal Property and Administrative Serv
ices Act of 1949 (40 U.S.C. 484(k)(3)) is amend
ed by striking "historic monument, for the 
benefit of the public" and inserting "historic 
monument or any such property within the 
State of Colorado for the Cache La Poudre 
River National Water Heritage Area, for the 
benefit of the public" . 
SECTION 1012. EFFECT ON ENVIRONMENTAL AND 

OTHER STANDARDS, RESTRICTIONS, 
AND SAVINGS PROVISIONS. 

(a) EFFECT ON ENVIRONMENTAL AND OTHER 
STANDARDS.-

(1) VOLUNTARY COOPERATION.-In carrying 
out this Title, the Commission and Sec-

retary shall emphasize voluntary coopera
tion. 

(2) RULES, REGULATIONS, STANDARDS, AND 
PERMIT PROCESSES.-Nothing in this Title 
shall be considered to impose or form the 
basis for imposition of any environmental, 
occupational, safety, or other rule, regula
tion, standard, or permit process that is dif
ferent from those that would be applicable 
had the Area not been established. 

(3) ENVIRONMENTAL QUALITY STANDARDS.
Nothing in this Title shall be considered to 
impose the application or administration of 
any Federal or State environmental quality 
standard that is different from those that 
will be applicable had the Area not been es
tablished. 

(4) WATER STANDARDS.-Nothing in this 
Title shall be considered to impose any Fed
eral or State water use designation or water 
quality standard upon uses of, or discharges 
to, waters of the State or waters of the 
United States, within or adjacent to the 
Area, that is more restrictive than those 
that would be applicable had the Area not 
been established. 

(5) PERMITTING OF FACILITIES.-Nothing in 
the establishment of the Area shall abridge, 
restrict, or alter any applicable rule, regula
tion, standard, or review procedure for per
mitting of facilities within or adjacent to 
the Area. 

(6) WATER FACILITIES.-Nothing in the es
tablishment of the Area shall affect the con
tinuing use and operation, repair, rehabilita
tion, expansion, or new construction of 
water supply facilities, water and waste
water treatment facilities, stormwater fa
cilities, public utilities, and common car
riers. 

(7) WATER AND WATER RIGHTS.-Nothing in 
the establishment of the Area shall be con
sidered to authorize or imply the reservation 
or appropriation of water or water rights for 
any purpose. 

(b) RESTRICTIONS ON COMMISSION AND SEC
RETARY.-Nothing in this Title shall be con
strued to vest in the Commission or the Sec
retary the authority to-

(1) require a Federal agency, State agency, 
political subdivision of the State, or private 
person (including an owner of private prop
erty) to participate in a project or program 
carried out by the Commission or the Sec
retary under the Title; 

(2) intervene as a party in an administra
tive or judicial proceeding concerning the 
application or enforcement of a regulatory 
authority of a Federal agency, State agency, 
or political subdivision of the State, includ
ing, but not limited to, authority relating 
to-

(A) land use regulation; 
(B) environmental quality; 
(C) licensing; 
(D) permitting; 
(E) easements; 
(F) private land development; or 
(G) other occupational or access issue; 
(3) establish or modify a regulatory au

thority of a Federal agency, State agency, or 
political subdivision of the State, including 
authority relating to-

(A) land use regulation; 
(B) environmental quality; or 
(C) pipeline or utility crossings; 
(4) modify a policy of a Federal agency, 

State agency, or political subdivision of the 
State; 

(5) attest in any manner the authority and 
jurisdiction of the State with respect to the 
acquisition of lands or water, or interest in 
lands or water; 

(6) vest authority to reserve or appropriate 
water or water rights in any entity for any 
purpose; 
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(7) deny, condition, or restrict the con

struction, repair, rehabilitation, or expan
sion of water facilities, including 
stormwater, water, and wastewater t t eat
ment facilities; or 

(8) deny, condition, or restrict the exercise 
of water rights in accordance with the sub
stantive and procedural requirements of the 
laws of the state. 

(C) SAVINGS PROVISION.-Nothing in this 
Title shall diminish, enlarge, or modify a 
right of a Federal agency , State agency, or 
political subdivision of the State-

(1) to exercise civil and criminal jurisdic
tion within the Area; or 

(2) to tax persons, corporations, franchises, 
or property, including minerals and other in
terests in or on lands or waters within the 
urban river corridor portions of the Area. 

(d) ACCESS TO PRIVATE PROPERTY.-Noth
ing in this Title requires an owner of private 
property to allow access to the property by 
the public. 
SECTION 1013. AUTHORIZATION OF APPROPRIA· 

TIONS. 
(a) IN GENERAL.-There are authorized to 

be appropriated not to exceed $50,000 to the 
Commission to carry out this Act. 

(b) MATCHING FUNDS.-Funds may be made 
available pursuant to this section only to 
the extent they are matched by equivalent 
funds or in-kind contributions of services or 
materials from non-Federal sources. 

TITLE XI-GILPIN COUNTY, COLORADO 
LAND EXCHANGE 

SECTION 1101. FINDINGS AND PURPOSES. 
(a) FINDINGS.-Congress finds and declares 

that-
(1) certain scattered parcels of Federal 

land located within Gilpin County, Colorado, 
are currently administered by the Secretary 
of the Interior as part of the Royal Gorge 
Resource Area, Canon City District, United 
States Bureau of Land Management; 

(2) these land parcels, which comprises ap
proximately 133 separate tracts of land, and 
range in size from approximately 38 acres to 
much less than an acre have been identified 
as suitable for disposal by the Bureau of 
Land Management through its resource man
agement planning process and are appro
priate for disposal; and 

(3) even though the Federal land parcels in 
Gilpin County, Colorado, are scattered and 
small in size, they nevertheless by virtue of 
their proximity to existing communities ap
pear to have a fair market value which may 
be used by the Federal Government to ex
change for lands which will better lend 
themselves to Federal management and have 
higher values for future public access, use 
and enjoyment, recreation, the protection 
and enhancement of fish and wildlife and fish 
and wildlife habitat, and the protection of ri
parian lands, wetlands, scenic beauty and 
other public values. 

(b) PuRPOSE.-It is the purpose of this Title 
to authorize, direct, facilitate and expedite 
the land exchange set forth herein in order 
to further the public interest by disposing of 
Federal lands with limited public utility and 
acquire in exchange therefor lands with im
portant values for permanent public manage
ment and protection. 
SECTION 1102. LAND EXCHANGE. 

(a) L'l GENERAL.-The exchange directed by 
this Title shall be consummated if within 90 
days after enactment of this Act, Lake 
Gulch, Inc., a Colorado Corporation (as de
fined in section 1104 of this Title) offers to 
transfer to the United States pursuant to the 
provisions of this Title the offered lands or 
interests in land described herein. 

(b) CONVEYANCE BY LAKE GULCH.-Subject 
to the provisions of section 1103 of this Title, 
Lake Gulch shall convey to the Secretary of 
the Interior all r ight, title, and interest in 
and to the following offered lands--

(1) certain lands comprising approximately 
40 acres with improvements thereon located 
in Larimer County, Colorado, and lying 
within the boundaries of Rocky Mountain 
National Park as generally depicted on a 
map entitled " Circle C Church Camp", dated 
August 1994, which shall upon their acquisi
tion by the United States and without fur
ther action by the Secretary of the Interior 
be incorporated into Rocky Mountain Na
tional Park and thereafter be administered 
in accordance with the laws, rules and regu
lations generally applicable to the National 
Park System and Rocky Mountain National 
Park; 

(2) certain lands located within and adja
cent to the United States Bureau of Land 
Management San Luis Resource Area in 
Conejos County, Colorado, which comprise 
approximately 3,993 acres and are generally 
depicted on a map entitled "Quinlan Ranches 
Tract" , dated August 1994; and 

(3) certain lands located within the United 
States Bureau of Land Management Royal 
Gorge Resource Area in Huerfano County. 
Colorado, which comprise approximately 
4, 700 acres and are generally depicted on a 
map entitled "Bonham Ranch-Cucharas Can
yon", dated June 1995: Provided, however, 
That it is the intention of Congress that 
such lands may remain available for the 
grazing of livestock as determined appro
priate by the Secretary in accordance with 
applicable laws, rules, and regulations: Pro
vided further, That if the Secretary deter
mines that certain of the lands acquired ad
jacent to Cucharas Canyon hereunder are not 
needed for public purposes they may be sold 
in accordance with the provisions of section 
203 of the Federal Land Policy and Manage
ment Act of 1976 and other applicable law. 

(c) SUBSTITUTION OF LAN .-If one or more 
of the precise offered lan parcels identified 
above is unable to be conveyed to the United 
States due to appraisal or other problems, 
Lake Gulch and the Secretary may mutually 
agree to substitute therefor alternative of
fered lands acceptable to the Secretary. 

(d) COVEYANCE BY THE UNITED STATES.-(1) 
Upon receipt of title to the lands identified 
in subsection (a) the Secretary shall simul
taneously convey to Lake Gulch all right, 
title, and interest of the United States, sub
ject to valid existing rights, in and to the 
following selected lands--

(A) certain surveyed lands located in Gil
pin County, Colorado, Township 3 South, 
Range 72 West, Sixth Principal Meridian, 
Section 18, Lots 118-220, which comprise ap
proximately 195 acres and are intended to in
clude all federally owned lands in section 18, 
as generally depicted on a map entitled 
"Lake Gulch Selected Lands" , dated July 
1994; 

(B) certain surveyed lands located in Gil
pin County, Colorado, Township 3 South, 
Range 72 West, Sixth Principal Meridian, 
Section 17, Lots 37, 38, 39, 40, 52, 53, and 54, 
which comprise approximately 96 acres, as 
generally depicted on a map entitled "Lake 
Gulch Selected Lands", dated July 1994; and 

(C) certain unsurveyed lands located in 
Gilpin County, Colorado, Township 3 South, 
Range, 73 West, Sixth Principal Meridian, 
Section 13, which comprise approximately 11 
acres, and are generally depicted as parcels 
302-304, 306 and 308-326 on a map entitled 
"Lake Gulch Selected Lands" , dated July 
1994: Provided, however, That a parcel or par-

eels of land in section 13 shall not be trans
ferred to Lake Gulch if at the time of the 
proposed transfer the parcel or parcels are 
under formal application for transfer to a 
qualified unit of local government. Due to 
the small and unsurveyed nature of such par
cels proposed for transfer to Lake Gulch in 
section 13, and the high cost of surveying 
such small parcels, the Secretary is author
ized to transfer such section 13 lands to Lake 
Gulch without survey based on such legal or 
other description as the Secretary deter
mines appropriate to carry out the basic in
tent of the map cited in this subparagraph. 

(2) If the Secretary and Lake Gulch mutu
ally agree, and the Secretary determines 1 t 
is in the public interest, the Secretary may 
utilize the authority and direction of this 
Title to transfer to Lake Gulch lands in sec
tions 17 and 13 that are in addition to those 
precise selected lands shown on the map 
cited herein, and which are not under formal 
application for transfer to a qualified unit of 
local government, upon transfer to the Sec
retary of additional offered lands acceptable 
to the Secretary or upon payment to the 
Secretary by Lake Gulch of cash equali
zation money amounting to the full ap
praised fair market value of any such addi
tional lands. If any such additional lands are 
located in section 13 they may be transferred 
to Lake Gulch without survey based on such 
legal or other description as the Secretary 
determines appropriate as long as the Sec
retary determines that the boundaries of any 
adjacent lands not owned by Lake Gulch can 
be properly identified so as to avoid possible 
future boundary conflicts or disputes. If the 
Secretary determines surveys are necessary 
to convey any such additional lands to Lake 
Gulch, the costs of such surveys shall be paid 
by Lake Gulch but shall not be eligible for 
any adjustment in the value of such addi
tional lands pursuant to section 206(f)(2) of 
the Federal Land Policy and Management 
Act of 1976 (as amended by the Federal Land 
Exchange Facilitation Act of 1988) (43 U.S.C. 
1716([)(2) ). 

(3) Prior to transferring out of public own
ership pursuant to this Title or other author
ity of law any lands which are contiguous to 
North Clear Creek southeast of the City of 
Black Hawk, Colorado in the County of Gil
pin, Colorado, the Secretary shall notify and 
consult with the County and City and afford 
such units of local government an oppor
tunity to acquire or reserve pursuant to the 
Federal Land Policy and Management Act of 
1976 or other applicable law, such easements 
or rights-of-way parallel to North Clear 
Creek as may be necessary to serve public 
utility line or recreation path needs: Pro
vided, however, That any survey or other 
costs associated with the acquisition or res
ervation of such easements or rights-of-way 
shall be paid for by the unit or units of local 
government concerned. 
SECTION 1103. TERMS AND CONDmONS OF EX· 

CHANGE. 
(a) EQUALIZATION OF VALUE.-
(1) The values of the lands to be exchanged 

pursuant to this Title shall be equal as de
termined by the Secretary of the Interior 
utilizing comparable sales of surface and 
subsurface property and nationally recog
nized appraisal standards, including, to the 
extent appropriate, the Uniform Standards 
for Federal Land Acquisition, the Uniform 
Standards of Professional Appraisal Prac
tice, the provisions of section 206(d) of the 
Federal Land Policy and Management Act of 
1976 (43 U.S.C. 1716(d)), and other applicable 
law. 

(2) In the event any cash equalization or 
land sale moneys are received by the United 
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States pursuant to this Act, any such mon
eys shall be retained by the Secretary of the 
Interior and may be utilized by the Sec
retary until fully expended to purchase from 
willing sellers land or water rights, or a com
bination thereof, to augment wildlife habitat 
and protect and restore wetlands in the Bu
reau of Land Management's Blanca Wet
lands, Alamosa County, Colorado. 

(3) Any water rights acquired by the 
United States pursuant to this section shall 
be obtained by the Secretary of the Interior 
in accordance with all applicable provisions 
of Colorado law, including the requirement 
to change the time, place, and type of use of 
said water rights through the appropriate 
State legal proceedings and to comply with 
any terms, conditions, or other provisions 
contained in an applicable decree of the Col
orado Water Court. The use of any water 
rights acquired pursuant to this section shall 
be limited to water that can be used or ex
changed for water that can be used on the 
Blanca Wetlands. Any requirement or pro
posal to utilize facilities of the San Luis Val
ley Project, Closed Basin Diversion, in order 
to effectuate the use of any such water 
rights shall be subject to prior approval of 
the Rio Grande Water Conservation District. 

(b) RESTRICTIONS ON SELECTED LANDS.-(1) 
Conveyance of the selected lands to Lake 
Gulch pursuant to this Title shall be contin
gent upon Lake Gulch executing an agree
ment with the United States prior to such 
conveyance, the terms of which are accept
able to the Secretary of the Interior, and 
which-

(A) grant the United States a covenant 
that none of the selected lands (which cur
rently lie outside the legally approved gam
ing area) shall ever be used for purposes of 
gaming should the current legal gaming area 
ever be expanded by the State of Colorado; 
and 

(B) permanently hold the United States 
harmless for liability and indemnify the 
United States against all costs arising from 
any activities, operations (including the 
strong, handling, and dumping of hazardous 
materials or substances) or other acts con
ducted by Lake Gulch or its employees, 
agents, successors or assigns on the selected 
lands after their transfer to Lake Gulch: Pro
vided, however, That nothing in this Title 
shall be construed as either diminishing or 
increasing any responsibility or liability of 
the United States based on the condition of 
the selected lands prior to or on the date of 
their transfer to Lake Gulch. 

(2) Conveyance of the selected lands to 
Lake Gulch pursuant to this Title shall be 
subject to the existing easement of Gilpin 
County Road 6. 

(3) The above terms and restrictions of this 
subsection shall not be considered in deter
mining, or result in any diminution in, the 
fair market value of the selected land for 
purposes of the appraisals of the selected 
land required pursuant to section 1102 of this 
Title. 

(C) REVOCATION OF WITHDRAWAL.-The Pub
lic Water Reserve established by Executive 
order dated April 17, 1926 (Public Water Re
serve 107), Serial Number Colorado 17321, is 
hereby revoked insofar as it affects the 
NWlf4SW% of Section 17, Township 3 South, 
Range 72 West. Sixth Principal Meridian, 
which covers a portion of the selected lands 
identified in this Title. 
SECTION 1104. MISCELLANEOUS PROVISIONS. 

(a) DEFINITIONS.-As used in this Title: 
(1) The term "Secretary" means the Sec

retary of the Interior. 
(2) The term "Lake Gulch" means Lake 

Gulch, Inc., a Colorado corporation, or its 
successors, heirs or assigns. 

(3) The term " offered land" means lands to 
be conveyed to the United States pursuant 
to this Title. 

(4) The term " selected land" means lands 
to be transferred to Lake Gulch, Inc., or its 
successors, heirs or assigns pursuant to this 
Title. 

(5) The term "Blanca Wetlands" means an 
area of land comprising approximately 9,290 
acres, as generally depicted on a map enti
tled "Blanca Wetlands", dated August 1994, 
or such land as the Secretary may add there
to by purchase from willing sellers after the 
date of enactment of this Act utilizing funds 
provided by this Title or such other moneys 
as Congress may appropriate. 

(b) TIME REQUIREMENT FOR COMPLETING 
TRANSFER.-It is the intent of Congress that 
unless the Secretary and Lake Gulch mutu
ally agree otherwise the exchange of lands 
authorized and directed by this Title shall be 
completed not later than 6 months after the 
date of enactment of this Act. In the event 
the exchange cannot be consummated within 
such 6-month-time period, the Secretary, 
upon application by Lake Gulch, is directed 
to sell to Lake Gulch at appraised fair mar
ket value any or all of the parcels (compris
ing a total of approximately 11 acres) identi
fied in section 1102(d)(1)(C) of this Title as 
long as the parcel or parcels applied for are 
not under formal application for transfer to 
a qualified unit of local government. 

(c) ADMINISTRATION OF LAND ACQUIRED BY 
UNITED STATES.-In accordance with the pro
visions of section 206(c) of the Federal Land 
Policy and Management Act of 1976 (43 
U.S.C. 1716(c)), all lands acquired by the 
United States pursuant to this Title shall 
upon acceptance of title by the United 
States and without further action by the 
Secretary concerned become part of and be 
managed as part of the administrative unit 
or area within which they are located. 
TITLE XII-BUTTE COUNTY, CALIFORNIA 

LAND CONVEYANCE 
SECTIN 1201. FINDINGS AND PURPOSE. 

(a) FINDINGS.-The Congress finds and de
clares that-

(1) certain landowners in Butte County, 
California who own property adjacent to the 
Plumas National Forest have been adversely 
affected by certain erroneous surveys; 

(2) these landowners have occupied or im
proved their property in good faith and in re
liance on erroneous surveys of their prop
erties that they believed are accurate; and 

(3) the 1992 Bureau of Land Management 
dependent resurvey of the Plumas National 
Forest will correctly establish accurate 
boundaries between such forest and private 
lands. 

(b) PURPOSE.-It is the purpose of this Title 
to authorize and direct the Secretary of Ag
riculture to convey, without consideration, 
certain lands in Butte County, California, to 
persons claiming to have been deprived of 
title to such lands. 
SECTION 1202. DEFINmONS. 

For the purpose of this Title-
(1) the term "affected lands" means those 

Federal lands located in the Plumas Na
tional Forest in Butte County, California, in 
sections 11, 12, 13, and 14, township 21 north, 
range 5 East, Mount Diablo Meridian, as de
scribed by the dependent resurvey by the Bu
reau of Land Management conducted in 1992, 
and subsequent Forest Service land line loca
tion surveys, including all adjoining parcels 
where the property line as identified by the 
1992 BLM dependent resurvey and National 
Forest boundary lines before such dependent 
resurvey are not coincident; 

(2) the term "claimant" means an owner of 
real property in Butte County, California, 

whose real property adjoins Plumas National 
Forest lands described in subsection (a), who 
claims to have been deprived by the United 
States of title to property as a result of pre
vious erroneous surveys; and 

(3) the term "Secretary" means the Sec
retary of Agriculture. 
SECTION 1203. CONVEYANCE OF LANDS. 

Notwithstanding any other provision of 
law, the Secretary is authorized and directed 
to convey, without consideration, all right, 
title, and interest of the United States in 
and to affected lands as described in section 
1202(1), to any claimant or claimants, upon 
proper application from such claimant or 
claimants, as provided in section 1204. 
SECTION 1204. TERMS AND CONDITIONS OF CON· 

VEYANCE. 
(a) NOTIFICATION.-Not later than 2 years 

after the date of enactment of this Act, 
claimants shall notify the Secretary, 
through the Forest Supervisor of the Plumas 
National Forest, in writing of their claim to 
affected lands. Such claim shall be accom
panied by-

(1) a description of the affected lands 
claimed; 

(2) information relating to the claim of 
ownership of such lands; and 

(3) such other information as the Secretary 
may require. 

(b) ISSUANCE OF DEED.-(1) Upon a deter
mination by the Secretary that issuance of a 
deed for affected lands is consistent with the 
purpose and requirements of this Title, the 
Secretary shall issue a quitclaim deed to 
such claimant for the parcel to be conveyed. 

(2) Prior to the issuance of any such deed 
as provided in paragraph (1), the Secretary 
shall ensure that--

(A) the parcel or parcels to be conveyed 
have been surveyed in accordance with the 
Memorandum of Understanding between the 
Forest Service and the Bureau of Land Man
agement, dated November 11, 1989; 

(B) all new property lines established by 
such surveys have been monumented and 
marked; and 

(C) all terms and conditions necessary to 
protect third party and Government Rights
of-Way or other interests are included in the 
deed. 

(3) The Federal Government shall be re
sponsible for all surveys and property line 
markings necessary to implement this sub
section. 

(C) NOTIFICATION TO BLM.-The Secretary 
shall submit to the Secretary of the Interior 
an authenticated copy of each deed issued 
pursuant to this Title no later than 30 days 
after the date such deed is issued. 
SECTION 1205. AUTHORIZATION OF APPROPRIA

TIONS. 
There are authorized to be appropriated 

such sums as necessary to carry out the pur
poses of this Title. 

TITLE XIII-CARL GARNER FEDERAL 
LANDS CLEANUP DAY 

SECTION 1301. 
The Federal Lands Cleanup Act of 1985 (36 

U.S.C. 169i-169i-1) is amended by striking 
the terms "Federal Lands Cleanup Day" 
each place it appears and inserting "Carl 
Garner Federal Lands Cleanup Day." 

TITLE XIV-ANAKTUVUK PASS LAND 
EXCHANGE 

SECTION 1401. FINDINGS. 
The Congress makes the following findings: 
(1) The Alaska National Interest Lands 

Conservation Act (94 Stat. 2371), enacted on 
December 2, 1980, established Gates of the 
Arctic National Park and Preserve and Gates 
of the Arctic Wilderness. The village of 
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Anaktuvuk Pass, located in the highlands of 
the central Brooks Range, is virtually sur
rounded by these national park and wilder
ness lands and is the only Native village lo
cated within the boundary of a National 
Park System unit in Alaska. 

(2) Unlike most other Alaskan Native com
munities, the village of Anaktuvuk Pass is 
not located on a major r iver, lake, or coast
line that can be used as a means of access. 
The residents of Anaktuvuk Pass have relied 
increasingly on snow machines in winter and 
all-terrain vehicles in summer as their pri
mary means of access of pursue caribou and 
other subsistence resources. 

(3) In a 1993 land exchange agreement, lin
ear easements were reserved by the Inupiat 
Eskimo people for use of all-terrain vehicles 
across certain national park lands, mostly 
along stream and river banks. These linear 
easements proved unsatisfactory, because 
they provided inadequate access to subsist
ence resources while causing excessive envi
ronmental impact from concentrated use. 

(4) The National Park Service and the 
Nunamiut Corporation initiated discussions 
in 1985 to address concerns over the use of 
all-terrain vehicles on park and wilderness 
land. These discussions resulted in an agree
ment, originally executed in 1992 and there
after amended in 1993 and 1994, among the 
National Park Service, Nunamiut Corpora
tion, the City of Anaktuvuk Pass, and Arctic 
Slope Regional Corporation. Full effec
tuation of this agreement, as amended, by 
its terms requires ratification by the Con
gress. 
SECTION 1402. RATIFICATION OF AGREEMENT. 

(a) RATIFICATION.-
(1) IN GENERAL.-The terms, conditions, 

procedures, covenants, reservations and 
other provisions set forth in the document 
entitled "Donation, Exchange of Lands and 
Interests in Lands and Wilderness Redesigna
tion Agreement Among Arctic Slope Re
gional Corporation, Nunamiut Corporation, 
City of Anaktuvuk Pass and the United 
States of America" (hereinafter referred to 
in this Title as "the Agreement" ), executed 
by the parties on December 17, 1992, as 
amended, are hereby incorporated in this 
Title, are ratified and confirmed, and set 
forth the obligations and commitments of 
the United States, Arctic Slope Regional 
Corporation, Nunamiut Corporation and the 
City of Anaktuvuk Pass, as a matter of Fed
eral law. 

(2) LAND ACQUISITION.-Lands acquired by 
the United States pursuant to the Agree
ment shall be administered by the Secretary 
of the Interior (hereinafter referred to as the 
" Secretary" ) as part of Gates of the Arctic 
National Park and Preserve, subject to the 
laws and regulations applicable thereto. 

(b) MAPS.-The maps set forth as Exhibits 
C1, 02, and D through I to the Agreement de
pict the lands subject to the conveyances, re
tention of surface access rights, access ease
ments and all-terrain vehicle easements. 
These lands are depicted in greater detail on 
a map entitled " Land Exchange Actions, 
Proposed Anaktuvuk Pass Land Exchange 
and Wilderness Redesignation, Gates of the 
Arctic National Park and Preserve", Map 
No. 185/80,039, dated April 1994, and on file ·at 
the Alaska Regional Office of the National 
Park Service and the offices of Gates of the 
Arctic National Park and Preserve in Fair
banks, Alaska. Written legal descriptions of 
these lands shall be prepared and made avail
able in the above offices. In case of any dis
crepancies, Map No. 185/80,039 shall be con
trolling. 
SECTION 1403. NATIONAL PARK SYSTEM WILDER· 

NESS. 
(a ) GATES OF THE ARCTIC WILDERNESS.-

(1) REDESIGNATION.-Section 701(2) of the 
Alaska National Interest Lands Conserva
t ion Act (94 Stat. 2371 , 2417) establishing the 
Gates of the Arctic Wilderness is hereby 
amended with the addition of approximately 
56,825 acres as wilderness and the rescission 
of approximately 73,993 acres as wilderness, 
thus revising the Gates of the Arctic Wilder
ness to approximately 7,034,832 acres. 

(2) MAP.-The lands redesignated by para
graph (1) are depicted on a map entitled 
" Wilderness Actions, Proposed Anaktuvuk 
Pass Land Exchange and Wilderness Redesig
nation, Gates of the Arctic National Park 
and Preserve", Map No. 185/80,040, dated 
April 1994, and on file at the Alaska Regional 
Office of the National Park Service and the 
office of Gates of the Arctic National Park 
and Preserve in Fairbanks, Alaska. 

(b) NOATAK NATIONAL PRESERVE.-Section 
201(8)(a) of the Alaska National Interest 
Land Conservation Act (94 Stat. 2380) is 
amended by-

(1) striking "approximately six million 
four hundred and sixty thousand acres" and 
inserting in lieu thereof " approximately 
6,477,168 acres" ; and 

(2) inserting " and the map entitled 
"Noatak National Preserve and Noatak Wil
derness Addition" dated September 1994" 
after " July 1980" . 

(C) NOATAK WILDERNESS.-Section 701(7) of 
the Alaska National Interest Lands Con
servation Act (94 Stat. 241 7) is amended by 
striking "approximately ·nve million eight 
hundred thousand acres" and inserting in 
lieu thereof " approximately 5,817,168 acres". 
SECTION 1404. CONFORMANCE WITH OTHER LAW. 

(a) ALASKA NATIVE CLAIMS SETTLEMENT 
ACT.-All of the lands, or interests therein, 
conveyed to and received by Arctic Slope Re
gional Corporation or Nunamiut Corporation 
pursuant to the Agreement shall be deemed 
conveyed and received pursuant to exchanges 
under section 22(f) of the Alaska Native 
Claims Settlement Act, as amended (43 
U.S.C. 1601, 1621(f)). All of the lands or inter
ests in lands conveyed pursuant to the 
Agreement shall be conveyed subject to valid 
existing rights. 

(b) ALASKA NATIONAL INTEREST LANDS CON
SERVATION ACT.-Except to the extent spe
Cifically set forth in this Title or the Agree
ment, nothing in this Title or in the Agree
ment shall be construed to enlarge or dimin
ish the rights, privileges, or obligations of 
any person, including specifically the pref
erence for subsistence uses and access to sub
sistence resources provided under the Alaska 
National Interest Lands Conservation Act (16 
U.S.C. 3101 et seq.). 

TITLE XV-ALASKA PENINSULA 
SUBSURFACE CONSOLIDATION 

SECTION 1501. DEFINITIONS. 
As used in this Title. 
(1) AGENCY.-The term agency
(A) means-
(i) any instrumentality of the United 

States; and 
(ii ) any Government corporation (as de

fined in section 9101(1) of title 31, United 
States Code); and 

(B) includes any element of an agency. 
(2) ALASKA NATIVE CORPORATION.-The term 

" Alaska Native Corporation" has the same 
meaning as is provided for "Native Corpora
tion" in section 3(m) of the Alaska Native 
Claims Settlement Act (43 U.S.C. 1602(m)). 

(3) FEDERAL LANDS OR INTEREST THEREIN.
The term " Federal lands or interests there
in" means any lands or properties owned by 
the United Stat es (i ) which are administered 
by the Secretary, or (ii ) which are subject to 
a lease to third parties, or (iii ) which have 

been made available to the Secretary for ex
change under this section through the con
currence of the director of the agency admin
istering such lands or properties; provided, 
however, excluded from such lands shall be 
those lands which are within an existing con
servation system unit as defined in section 
102(4) of the Alaska National Interest Lands 
Conservation Act (16 U.S.C. 3102(4)), and 
those lands the mineral interest for which 
are currently under mineral lease. 

(4) KONIAG.-The term "Koniag" means 
Koniag, Incorporated, which is a regional 
Corporation. 

(5) REGIONAL CORPORATION.-The term " Re
gional Corporation" has the same meaning 
as is provided in section 3(g) of the Alaska 
Native Claims Settlement Act (43 U.S.C. 
1602(g)). 

(6) SECRETARY.-Except as otherwise pro
vided, the term " Secretary" means the Sec
retary of the Interior. 

(7) SELECTION RIGHTS.-The term " selection 
rights" means those rights granted to 
Koniag, pursuant to subsections (a) and (b) 
of section 12, and section 14(h)(8), of the 
Alaska Native Claims Settlement Act (43 
U.S.C. 1611 and 1613(h)(8)), to receive title to 
the oil and gas rights and other interests in 
the subsurface estate of the approximately 
275,000 acres of public lands in the State of 
Alaska identified as "Koniag Selections" on 
the map entitled "Koniag Interest Lands, 
Alaska Peninsula" , dated May 1989. 
SECTION 1502. VALUATION OF KONIAG SELEC

TION RIGHTS. 
(a) Pursuant to subsection (b) hereof, the 

Secretary shall value the Selection Rights 
which Koniag possesses within the bound
aries of Aniakchak National Monument and 
Preserve, Alaska Peninsula National Wildlife 
Refuge, and Becharof National Wildlife Ref
uge. 

(b) VALUE.-
(1) IN GENERAL.-The value of the selection 

rights shall be equal to the fair market value 
of-

(A) the oil and gas interests in the lands or 
interests in lands that are the subject of the 
selection rights; and 

(B) in the case of the lands or interests in 
lands for which Koniag is to receive the en
tire subsurface estate, the subsurface estate 
of the lands or interests in lands that are the 
subject of the selection rights. 

(2) APPRAISAL.-
(A) SELECTION OF APPRAISER.-
(!) IN GENERAL.-Not later than 90 days 

after the date of enactment of this Title the 
Secretary and Koniag shall meet to select a 
qualified appraiser to conduct an appraisal 
of the selection rights. Subject to clause (11), 
the appraiser shall be selected by the mutual 
agreement of the Secretary and Koniag. 

(ii) F AlLURE TO AGREE.-If the Secretary 
and Koniag fail to agree on an appraiser by 
the date that is 60 days after the date of the 
initial meeting referred to in clause (1), the 
Secretary and Koniag shall, by the date that 
is not later than 90 days after the date of the 
initial meeting, each designate an appraiser 
who is qualified to perform the appraisal. 
The 2 appraisers so identified shall select a 
third qualified appraiser who shall perform 
the appraisal. 

(B) STANDARDS AND METHODOLOGY.-The 
appraisal shall be conducted in conformity 
with the standards of the Appraisal Founda
tion (as defined in section 1121(9) of the F i
nancial Institutions Reform, Recovery, and 
Enforcement Act of 1989 (12 U.S.C. 3350(9)). 

(C) SUBMISSION OF APPRAISAL REPORT.-Not 
later than 180 days after the selection of an 
appraiser pursuant to subparagraph (A), the 
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appraiser shall submit to the Secretary and 
to Koniag a written appraisal report specify
ing the value of the selection rights and the 
methodology used to arrive at the value. 

(3) DETERMINATION OF VALUE.-
(A) DETERMINATION BY THE SECRETARY.

Not later than 60 days after the date of the 
receipt of the appraisal report under para
graph (2)(c), the Secretary shall determine 
the value of the selection rights and shall 
notify Koniag of the determination. 

(B) ALTERNATIVE DETERMINATION OF 
VALUE.-

(i) IN GENERAL.-Subject to clause (11) , if 
Koniag does not agree with the value deter
mined by the Secretary under subparagraph 
(A), the procedures specified in section 206(d) 
of the Federal Land Policy and Management 
Act of 1976 (43 U.S.C. 1716 (d)) shall be used to 
establish the value. 

(ii) AVERAGE VALUE LIMITATION.-The aver
age value per acre of the selection rights 
shall not be less than the value utilizing the 
risk adjusted discount cash flow methodol
ogy, but in no event may exceed $300. 
SECTION 1503. KONIAG ACCOUNT. 

(a) IN GENERAL.-
(1) the Secretary shall enter into negotia

tions for an agreement or agreements to ex
change Federal lands or interests therein 
which are in the State of Alaska for the Se
lection Rights. 

(2) If the value of the federal property to be 
exchanged is less than the value of the Selec
tion Rights established in section 1501, and if 
such federal property to be exchanged is not 
generating receipts to the federal govern
ment in excess of one million dollars per 
year, then the Secretary may exchange the 
federal property for that portion of the Se
lection Rights having a value equal to that 
of the federal property. The remaining selec
tion rights shall remain available for addi
tional exchanges. 

(3) For the purposes of any exchange to be 
consummated under this Title n, if less than 
all the selection rights are being exchanged, 
then the value of the selection rights being 
exchanged shall be equal to the number of 
acres of selection rights being exchanged 
multiplied by a fraction, the numerator of 
which is the value of all the selection rights 
as determined pursuant to Section 202 hereof 
and the denominator of which is the total 
number of acres of selection rights. 

(b) ADDITIONAL EXCHANGES.-!!, after ten 
years from the date of the enactment of this 
Title, the Secretary was unable to conclude 
such exchanges as may be required to ac
quire all of the selection rights, he shall con
clude exchanges for the remaining selection 
rights for such federal property as may be 
identified by Koniag, which property is 
available for transfer to the administrative 
jurisdiction of the Secretary under any pro
vision of law and which property, at the time 
of the proposed transfer to Koniag is not 
generating receipts to the federal govern
ment in excess of one million dollars per 
year. The Secretary shall keep Koniag ad
vised in a timely manner as to which prop
erties may be available for such transfer. 
Upon receipt of such identification by 
Koniag, the Secretary shall request in a 
timely manner the transfer of such identified 
property to the administrative jurisdiction 
of the Department of the Interior. Such 
property shall not be subject to the geo
graphic limitations of section 206(b) of the 
Federal Land Policy and Management Act 
and may be retained by the Secretary solely 
for purposes of transferring it to Koniag to 
complete the exchange. Should the value of 
the property so identified by Koniag be in ex-

cess of the value of the remaining selection 
rights, then Koniag shall have the option of 
(i) declining to proceed with the exchange 
and identifying other property or (11) paying 
the difference in value between the property 
rights. 

(c) REVENUES.-Any property received by 
Koniag in an exchange entered into pursuant 
to subsection (a) of (b) of this section shall 
be deemed to be an interest in the subsurface 
for purposes of section 7(i) of the Alaska Na
tive Claims Settlement Act (43 U.S.C. 1601 et 
seq.) provided, however, should Koniag make 
a payment to equalize the value in any such 
exchange, then Koniag will be deemed to 
hold an undivided interest in the property 
equal in value to such payment which inter
est shall not be subject to the provisions of 
section 9(j). 
SECTION 1504. CERTAIN CONVEYANCES. 

(a) INTERESTS IN LANDS.-For the purposes 
of section 21 (c) of the Alaska Native Claims 
Settlement Act (43 U.S.C. 1620 (e)), the re
ceipt of consideration, including, but not 
limited to, lands, cash or other property, by 
a Native Corporation for the relinquishment 
to the United States of land selection rights 
granted to any Native Corporation under 
such Act shall be deemed to be an interest in 
land. 

(b) AUTHORITY TO APPOINT AND REMOVE 
TRUSTEE.-ln establishing a Settlement 
Trust under section 39 of such Act (43 U.S.C. 
1629c), Koniag may delegate, in whole or in 
part, the authority granted to Koniag under 
subsection (b)(2) of such section to any en
tity that Koniag may select without affect
ing the status of the trust as a Settlement 
Trust under such section. 

TITLE XVI-STERLING FOREST 
SECTION 1601. FINDINGS. 

The Congress finds that--
(1) the Palisades Interstate Park Commis

sion was established pursuant to a joint reso
lution of the 75th Congress approved in 1937 
(Public Resolution No. 65; ch. 706; 50 Stat. 
719), and chapter 170 of the Laws of 1937 of 
the State of New York and chapter 148 of the 
Laws of 1937 of the State of New Jersey; 

(2) the Palisades Interstate Park Commis
sion is responsible for the management of 23 
parks and historic sites in New York and 
New Jersey, comprising over 82,000 acres; 

(3) over 8,000,000 visitors annually seek out
door recreational opportunities within the 
Palisades Park System; 

(4) Sterling Forest is a biologically diverse 
open space on the New Jersey border com
prising approximately 17,500 acres, and is a 
highly significant watershed area for the 
State of New Jersey, providing the source for 
clean drinking water for 25 percent of the 
State; 

(5) Sterling Forest is an important outdoor 
recreational asset in the northeastern 
United States, within the most densely popu
lated metropolitan region in the Nation; 

(6) Sterling Forest supports a mixture of 
hardwood forests, wetlands, lakes, glaciated 
valleys, is strategically located on a wildlife 
migratory route, and provides important 
habitat for 27 rare or endangered species; 

(7) the protection of Sterling Forest would 
greatly enhance the Appalachian National 
Scenic Trail, a portion of which passes 
through Sterling Forest, and would provide 
for enhanced recreational opportunities 
through the protection of lands which are an 
integral element of the trail and which 
would protect important trail viewsheds; 

(8) stewardship and management costs for 
units of the Palisades Park System are paid 
for by the States of New York and New Jer
sey; thus. the protection of Sterling Forest 

through the Palisades Interstate Park Com
mission will involve a minimum of Federal 
funds; 

(9) given the nationally significant water
shed, outdoor recreational, and wildlife 
qualities of Sterling Forest, the demand for 
open space in the northeastern United 
States, and the lack of open space in the 
densely populated tri-state region. there is a 
clear Federal interest in acquiring the Ster
ling Forest for permanent protection of the 
watershed, outdoor recreational resources, 
flora and fauna, and open space; and 

(10) such an acquisition would represent a 
cost effective investment, as compared with 
the costs that would be incurred to protect 
drinking water for the region should the 
Sterling Forest be developed. 
SECTION 1602. PURPOSES. 

The purposes of this title are-
(1) to establish the Sterling Forest Reserve 

in the State of New York to protect the sig
nificant watershed, wildlife, and recreational 
resources within the New York-New Jersey 
highlands region; 

(2) to authorize Federal funding, through 
the Department of the Interior, for a portion 
of the acquisition costs for the Sterling For
est Reserve; 

(3) to direct the Palisades Interstate Park 
Commission to convey to the Secretary of 
the Interior certain interests in lands ac
quired within the Reserve; and 

(4) to provide for the management of the 
Sterling Forest Reserve by the Palisades 
Interstate Park Commission. 
SECTION 1603. DEFINITIONS. 

In this title: 
(1) COMMISSION.-The term "Commission" 

means the Palisades Interstate Park Com
mission established pursuant to Public Reso
lution No. 65 approved August 19, 1937 (ch. 
707; 50 Stat. 719). 

(2) RESERVE.-The term "Reserve" means 
the Sterling Forest Reserve. 

(3) SECRETARY.-The term " Secretary" 
means the Secretary of the Interior. 
SECTION 1604. ESTABLISHMENT OF THE STER· 

LING FOREST RESERVE. 
(a) ESTABLISHMENT.-Upon the certifi

cation by the Commission to the Secretary 
that the Commission has acquired sufficient 
lands or interests therein to constitute a 
manageable unit, there is established the 
Sterling Forest Reserve in the State of New 
York. 

(b)MAP.-
(1) COMPOSITION.-The Reserve shall con

sist of lands and interests therein acquired 
by the Commission within the approximately 
17,500 acres of lands as generally depicted on 
the map entitled " Boundary Map, Sterling 
Forest Reserve", numbered SRF-60,001 and 
dated July 1, 1994. 

(2) AVAILABILITY FOR PUBLIC INSPECTION.
The map described in paragraph (1) shall be 
on file and available for public inspection in 
the offices of the Commission and the appro
priate offices of the National Park Service. 

(c) TRANSFER OF FUNDS.-Subject to sub
section (d), the Secretary shall transfer to 
the Commission such funds as are appro
priated for the acquisition of lands and inter
ests therein within the Reserve. 

(d) CONDITIONS OF FUNDING.-
(1) AGREEMENT BY THE COMMISSION.-Prior 

to the receipt of any Federal funds author
ized by this Title, the Commission shall 
agree to the following: 

(A) CONVEYANCE OF LANDS IN EVENT OF 
FAILURE TO MANAGE.-If the Commission fails 
to manage the lands acquired within theRe
serve in a manner that is consistent with 
this Title, the Commission shall convey fee 
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title to such lands to the United States, and 
the agreement stated in this subparagraph 
shall be recorded at the time of purchase of 
all lands acquired within the Reserve. 

(B) CONSENT OF OWNERS.-No lands or inter
est in land may be acquired with any Federal 
funds authorized or transferred pursuant to 
this title except with the consent of the 
owner of the land or interest in land. 

(C) INABILITY TO ACQUIRE LANDS.-lf the 
Commission is unable to acquire all of the 
lands within the Reserve, to the extent Fed
eral funds are utilized pursuant to this title, 
the Commission shall acquire all or a portion 
of the lands identified as "National Park 
Service Wilderness Easement Lands" and 
"National Park Service Conservation Ease
ment Lands" on the map described in section 
1604(b) before proceeding with the acquisi
tion of any other lands within the Reserve. 

(D) CONVEYANCE OF EASEMENT.-Within 30 
days after acquiring any of the lands identi
fied as "National Park Service Wilderness 
Easement Lands" and "National Park Serv
ice Conservation Easement Lands" on the 
map described in section 1604(b), the Com
mission shall convey to the United States: 

(i) conservation easements on the lands de
scribed as "National Park Service Wilder
ness Easement Lands" on the map described 
in section 1604(b), which easements shall pro
vide that the lands shall be managed to pro
tect their wilderness character; and 

(11) conservation easements on the lands 
described as "National Park Service Con
servation Easement Lands" on the map de
scribed in section 1604(b), which easements 
shall restrict and limit development and use 
of the property to that development and use 
that is-

(!) compatible with the protection of the 
Appalachian National Scenic Trail; and 

(ll) consistent with the general manage
ment plan prepared pursuant to section 
1605(b). 

(2) MATCHING FUNDS.-Funds may be trans
ferred to the Commission only to the extent 
that they are matched from funds contrib
uted by non-Federal sources. 
SECTION 1605. MANAGEMENT OF THE RESERVE. 

(a) IN GENERAL.-The Commission shall 
manage the lands acquired within the Re
serve in a manner that is consistent with the 
Commission's authorities and with the pur
poses of this title. 

(b) GENERAL MANAGEMENT PLAN.-Within 3 
years after the date of enactment of this 
title, the Commission shall prepare a general 
management plan for the Reserve and sub
mit the plan to the Secretary for approval. 
SECTION 1606. AUTHORIZATION OF APPROPRIA-

TIONS. 
(a) IN GENERAL.-There are authorized to 

be appropriated such sums as are necessary 
to carry out this title, to remain available 
until expended. 

(b) LAND ACQUISITION.-Of amounts appro
priated pursuant to subsection (a), the Sec
retary may transfer to the Commission not 
more than $17,500,000 for the acquisition of 
lands and interests in land within the Re
serve. 

TITLE XVII-TAOS PUEBLO LAND 
TRANSFER 

SECTION 1701. LAND TRANSFER. 
(a) TRANSFER.-The parcel of land de

scribed in subsection (b) is hereby trans
ferred without consideration to the Sec
retary of the Interior to be held in trust for 
the Pueblo de Taos. Such parcel shall be a 
part of the Pueblo de Taos Reservation and 
shall be managed in accordance with section 
4 of the Act of May 21 , 1933 (48 Stat. 108) cas 

amended, including as amended by Public 
Law 91- 550 (84 Stat. 1437)). 

(b) LAND DESCRIPTION.-The parcel of land 
referred to in subsection (a) is t he land that 
is generally depicted on the map entitled 
"Land transferred to the Pueblo of Taos
proposed" and dated September 1994, com
prises 764.33 acres, and is situated within sec
tions 25, 26, 35, and 36, Township 27 North, 
Range 14 East, New Mexico Principal Merid
ian, within the Wheeler Peak Wilderness, 
Carson National Forest, Taos County, New 
Mexico. 

(C) CONFORMING BOUNDARY ADJUSTMENTS.
The boundaries of the Carson National For
est and the Wheeler Peak Wilderness are 
hereby adjusted to reflect the transfer made 
by subsection (a). 

(d) RESOLUTION OF OUTSTANDING CLAIMS.
The Congress finds and declares that, as are
sult of the enactment of this Act, the Taos 
Pueblo has no unresolved equitable or legal 
claims against the United States on the 
lands to be held in trust and to become part 
of the Pueblo de Taos Reservation under this 
Title. 

TITLE XVIII-SKI FEES 
SECTION 1801. SKI AREA PERMIT RENTAL 

CHARGE. 
(a) The Secretary of Agriculture shall 

charge a rental charge for all ski area per
mits issued pursuant to section 3 of the Na
tional Forest Ski Area Permit Act of 1986 (16 
U.S.C. 497b), the Act of March 4, 1915 (38 Stat. 
1101, chapter 144; 16 U.S.C. 497), or the 9th 
through 20th paragraphs under the heading 
" SURVEYING THE PUBLIC LANDS" under 
the heading " UNDER THE DEPARTMENT 
OF THE INTERIOR" in the Act of June 4, 
1897 (30 Stat. 34, chapter 2), on National For
est System lands. Permit rental charges for 
permits issued pursuant to the National For
est Ski Area Permit Act of 1986 shall be cal
culated as set forth in subsection (b). Permit 
rental charges for existing ski area permits 
issued pursuant to the Act of March 4, 1915, 
and the Act of June 4, 1897, shall be cal
culated in accordance with those existing 
permits: Provided, That a permittee may, at 
the permittee's option, use the calculation 
method set forth in subsection (b). 

(b)(1) The ski area permit rental charge 
(SAPRC) shall be calculated by adding the 
permittee's gross revenues from lift ticket/ 
year-round ski area use pass sales plus reve
nue from ski school operations (LT+SS) and 
multiplying such total by the slope trans
port feet percentage (STFP) on National 
Forest System land. The amount shall be in
creased by the gross year-round revenue 
from ancillary facilities (GRAF) physically 
located on national forest land, including all 
permittee or subpermittee lodging, food 
service, rental shops, parking other ancillary 
operations, to determine the adjusted gross 
revenue (AGR) subject to the permit rental 
charge. The final rental charge shall be cal
culated by multiplying the AGR by the fol
lowing percentages for each revenue bracket 
and adding the total for each revenue brack
et: 

(A) 1.5 percent of all adjusted gross revenue 
below $3,000,000; 

(B) 2.5 percent for adjusted gross revenue 
between $3,000,000 and $15,000,000; 

(C) 2.75 percent for adjusted gross revenue 
between $15,000,000 and $50,000,000; and 

(D) 4.0 percent for the amount of adjusted 
gross revenue that exceed SSO,OOO,OOO. 

Utilizing the abbreviations indicated in 
this subsection the ski area permit fee 
(SAPF) formula can be simply illustrated as: 

SAPF=((LT+SS)STFP)+GRAF=AGR; 
AGR%BRACKETS 

(2) In cases where ski areas are only par
tially located on national forest lands, the 
slope transport feet percentage on national 
forest land referred to in subsection (b) shall 
be calculated as generally described in the 
Forest Service Manual in effect as of Janu
ary 1, 1992. Revenues from Nordic ski oper
ations shall be included or excluded from the 
rental charge calculation according to the 
percentage of trails physically located on na
tional forest land. 

(3) In order to ensure that the rental 
charge remains fair and equitable to both 
the United States and the ski area permit
tees, the adjusted gross revenue figures for 
each revenue bracket in paragraph (1) shall 
be adjusted annually by the percent increase 
or decrease in the national Consumer Price 
Index for the preceding calendar year. No 
later than 5 years after the date of enact
ment of this Act and every 10 years there
after the Secretary shall submit to the Com
mittee on Energy and Natural Resources of 
the United States Senate and the Committee 
on Resources of the United States House of 
Representatives a report analyzing whether 
the ski area permit rental charge legislated 
by this Act is returning a fair market value 
rental to the United States together with 
any recommendations the Secretary may 
have for modifications of the system. 

(c) The rental charge set forth in sub
section (b) shall be due on June 1 of each 
year and shall be paid or pre-paid by the per
mittee on a monthly, quarterly, annual or 
other schedule as determined appropriate by 
the Secretary in consultation with the per
mittee. Unless mutually agreed otherwise by 
the Secretary and the permittee, the pay
ment or prepayment schedule shall conform 
to the permittee's schedule in effect prior to 
enactment of this Act. To reduce costs to the 
permittee and the Forest Service, the Sec
retary shall each year provide the permittee 
with a standardized form and worksheets (in
cluding annual rental charge calculation 
brackets and rates) to be used for rental 
charge calculation and submitted with the 
rental charge payment. Information pro
vided on such forms shall be compiled by the 
Secretary annually and kept in the Office of 
the Chief, U.S. Forest Service. 

(d) The ski area permit rental charge set 
forth in this section shall become effective 
on June 1, 1996 and cover receipts retroactive 
to June 1, 1995: Provided, however, That if a 
permittee has paid rental charges for the pe
riod June 1, 1995, to June 1, 1996, under the 
graduated rate rental charge system formula 
in effect prior to the date of enactment of 
this Act, such rental charges shall be cred
ited toward the new rental charge due on 
June 1, 1996. In order to ensure increasing 
rental charge receipt levels to the United 
States during transition from the graduated 
rate rental charge system formula to the for
mula of this Act, the rental charge paid by 
any individual permittee shall be-

(1) for the 1995-1996 permit year, either the 
rental charge paid for the preceding 1994-1995 
base year or the rental charge calculated 
pursuant to this Act, whichever is higher; 

(2) for the 19~1997 permit year, either the 
rental charge paid for the 1994-1995 base year 
or the rental charge calculated pursuant to 
this Act, whichever is higher; 

(3) for the 1997-1998 permit year, either the 
rental charge for the 1994-1995 base year or 
the rental charge calculated pursuant to this 
Act, whichever is higher. 

If an individual permittee's adjusted gross 
revenue for the 1995-1996, 19~1997, or 1997-
1998 permit years falls more than 10 percent 
below the 1994-1995 base year, the rental 
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charge paid shall be the rental charge cal
culated pursuant to this Act. 

(e) Under no circumstances shall revenue, 
or subpermittee revenue (other than lift 
ticket, area use pass, or ski school sales) ob
tained from operations physically located on 
non-national forest land be included in the 
ski area permit rental charge calculation. 

(f) To reduce administrative costs of ski 
area permittees and the Forest Service the 
terms "revenue" and "sales", as used in this 
section, shall mean actual income from sales 
and shall not include sales of operating 
equipment, refunds, rent paid to the permit
tee by sublessees, sponsor contributions to 
special events or any amounts attributable 
to employee gratuities or employee lift tick
ets, discounts, or other goods or services (ex
cept for bartered goods and complimentary 
lift tickets) for which the permittee does not 
receive money. 

(g) In cases where an area of national for
est land is under a ski area permit but the 
permittee does not have revenue or sales 
qualifying for rental charge payment pursu
ant to subsection (a), the permittee shall pay 
an annual minimum rental charge of S2 for 
each national forest acre under permit or a 
percentage of appraised land value, as deter
mined appropriate by the Secretary. 

(h) Where the new rental charge provided 
for in subsection (b)(1) results in an increase 
in permit rental charge greater than one half 
of one percent of the permittee's adjusted 
gross revenue as determined under sub
section (b)(1), the new rental charge shall be 
phased in over a five year period in a manner 
providing for increases of approximately 
equal increments. 

(i) To reduce federal costs in administering 
the provisions of this Act, the reissuance of 
a ski area permit to provide activities simi
lar in nature and amount to the activities 
provided under the previous permit shall not 
constitute a major Federal action for the 
purposes of the National Environmental Pol
icy Act of 1969 (42 U.S.C. 4331 et seq.). 
SECI'ION 1802. WITHDRAWALS. 

Subject to valid existing rights, all lands 
located within the boundaries of ski area 
permits issued prior to, on or after the date 
of enactment of this Act pursuant to author
ity of the Act of March 4, 1915 (38 Stat. 1101, 
chapter 144; 16 U.S.C. 497), and the Act of 
June 4, 1897, or the National Forest Ski Area 
Permit Act of 1986 (16 U.S.C. 497b) are hereby 
and henceforth automatically withdrawn 
from all forms of appropriation under the 
mining laws and from disposition under all 
laws pertaining to mineral and geothermal 
leasing and all amendments thereto. Such 
withdrawal shall continue for the full term 
of the permit and any modification, 
reissuance, or renewal thereof. Unless the 
Secretary requests otherwise of the Sec
retary of the Interior, such withdrawal shall 
be canceled automatically upon expiration 
or other termination of the permit and the 
land automatically restored to all appropria
tion not otherwise restricted under the pub
lic land laws. 
TITLE XIX-THE SELMA TO MONTGOMERY 

NATIONAL lnSTORIC TRAIL 
SECTION 1901. 

That section 5(a) of the National Trails 
System Act (16 U.S.C. 1244(a)) is amended by 
adding at the end thereof the following new 
paragraph. 

"(20) The Selma to Montgomery National 
Historic Trail, consisting of 54 miles of city 
streets and United States Highway 80 from 
Brown Chapel A.M.E. Church in Selma to the 
State Capitol Building in Montgomery, Ala
bama, traveled by voting rights advocates 

during March 1965 to dramatize the need for 
voting rights legislation, as generally de
scribed in the report of the Secretary of the 
Interior prepared pursuant to subsection (b) 
of this section entitled "Selma to Montgom
ery" and dated April 1993. Maps depicting the 
route shall be on file and available for public 
inspection in the Office of the National Park 
Service, Department of the Interior. The 
trail shall be administered in accordance 
with this Act, including section 7(h). The 
Secretary of the Interior, acting through the 
National Park Service, which shall be the 
lead Federal agency, shall cooperate wi-th 
other Federal, State and local authorities to 
preserve historic sites along the route, in
cluding (but not limited to) the Edmund 
Pettus Bridge and the Brown Chapel A.M.E. 
Church.". 

TITLE XX-UTAH PUBLIC LANDS 
MANAGEMENT ACT 

SECTION 2001. DESIGNATION OF WILDERNESS. 
(a) DESIGNATION.-In furtherance of the 

purposes of the Wilderness Act (16 U.S.C. 1131 
et seq.), the following lands in the State of 
Utah are hereby designated as wilderness 
and therefore as components of the National 
Wilderness Preservation System: 

(1) Certain lands in the Desolation Canyon 
Wilderness Study Area comprised of approxi
mately 291,130 acres, as generally depicted on 
a map entitled "Desolation Canyon Proposed 
Wilderness" and dated December 3, 1995, and 
which shall be known as the Desolation Can
yon Wilderness. 

(2) Certain lands in the San Rafael Reef 
Wilderness Study Area comprised of approxi
mately 57,982 acres, as generally depicted on 
a map entitled "San Rafael Reef Proposed 
Wilderness" and dated December 12, 1995, and 
which shall be known as the San Rafael Reef 
Wilderness. 

(3) Certain lands in the Horseshoe Canyon 
Wilderness Study Area (North) comprised of 
approximately 26,118 acres, as generally de
picted on a map entitled "Horseshoe/Lab
yrinth Canyon Proposed Wilderness" and 
dated October 3, 1995, and which shall be 
known as the Horseshoe/Labyrinth Canyon 
Wilderness. 

(4) Certain lands in the Crack Canyon Wil
derness Study Area comprised of approxi
mately 20, 293 acres, as generally depicted on 
a map entitled "Crack Canyon Proposed Wil
derness" and dated September 18, 1995, and 
which shall be known as the Crack Canyon 
Wilderness. 

(5) Certain lands in the Muddy Creek Wil
derness Study Area comprised of approxi
mately 37,245 acres. as generally depicted on 
a map entitled "Muddy Creek Proposed Wil
derness" and dated September 18, 1995, and 
which shall be known as the Muddy Creek 
Wilderness. 

(6) Certain lands in the Sids Mountain Wil
derness Study Area comprised of approxi
mately 44,308 acres, as generally depicted on 
a map entitled "Sids Mountain Proposed 
Wilderness" and dated December 12, 1995, and 
which shall be known as the Sids Mountain 
Wilderness. 

(7) Certain lands in the Mexican Mountain 
Wilderness Study Area comprised of approxi
mately 33,558 acres, as generally depicted on 
a map entitled "Mexican Mountain Proposed 
Wilderness" and dated September 18, 1995, 
and which shall be known as the Mexican 
Mountain Wilderness. 

(8) Certain lands in the Phipps-Death Hol
low Wilderness Study Area comprised of ap
proximately 41,445 acres, as generally de
picted on a map entitled "Phipps-Death Hol
low Proposed Wilderness" and dated October 
3, 1995, and which shall be known as the 
Phipps-Death Hollow Wilderness. 

(9) Certain lands in the Steep Creek Wil
derness Study Area comprised of approxi
mately 21,277 acres, as generally depicted on 
a map entitled "Steep Creek Proposed Wil
derness" and dated September 18, 1995, and 
which shall be known as the Steep Creek 
Wilderness. 

(10) Certain lands in the North Escalante 
Canyons/The Gulch Wilderness Study Area 
comprised of approximately 101,896 acres, as 
generally depicted on a map entitled "North 
Escalante Canyons/The Gulch Proposed Wil
derness" and dated October 3, 1995, and which 
shall be known as the North Escalante Can
yons/The Gulch Creek Wilderness. 

(11) Certain lands in the Scorpion Wilder
ness Study Area comprised of approximately 
16,693 acres, as generally depicted on a map 
entitled "Scorpion Proposed Wilderness" and 
dated September 18, 1995, and which shall be 
known as the Scorpion Wilderness. 

(12) Certain lands in the Mt. Ellen-Blue 
Hills Wilderness Study Area comprised of ap
proximately 65,355 acres, as generally de
picted on a map entitled "Mt. Ellen-Blue 
Hills Proposed Wilderness" and dated Sep
tember 18, 1995, and which shall be known as 
the Mt. Ellen-Blue Hills Wilderness. 

(13) Certain lands in the Bull Mountain 
Wilderness Study Area comprised of approxi
mately 11,424 acres, as generally depicted on 
a map entitled "Bull Mountain Proposed 
Wilderness" and dated September 18, 1995, 
and which shall be known as the Bull Moun
tain Wilderness. 

(14) Certain lands in the Fiddler Butte Wil
derness Study Area comprised of approxi
mately 22,180 acres, as generally depicted on 
a map entitled "Fiddler Butte Proposed Wil
derness" and dated September 18, 1995, and 
which shall be known as the Fiddler Butte 
Mountain Wilderness. 

(15) Certain lands in the Mt. Pennell Wil
derness Study Area comprised of approxi
mately 18,619 acres, as generally depicted on 
a map entitled "Mt. Pennell Proposed Wil
derness" and dated September 18, 1995, and 
which shall be known as the Mt. Pennell Wil
derness. 

(16) Certain lands in the Mt. Hillers Wilder
ness Study Area comprised of approximately 
14,746 acres, as generally depicted on a map 
entitled "Mt. Hillers Proposed Wilderness" 
and dated September 18, 1995, and which 
shall be known as the Mt. Hillers Wilderness. 

(17) Certain lands in the Little Rockies 
Wilderness Study Area comprised of approxi
mately 49,001 acres, as generally depicted on 
a map entitled "Little Rockies Proposed 
Wilderness" and dated September 18, 1995, 
and which shall be known as the Little 
Rockies Wilderness. 

(18) Certain lands in the Mill Creek Canyon 
Wilderness Study Area comprised of approxi
mately 7,846 acres, as generally depicted on a 
map entitled "Mill Creek Canyon Proposed 
Wilderness" and aated September 18, 1995, 
and which shall be known as the Mill Creek 
Canyon Wilderness. 

(19) Certain lands in the Negro Bill Canyon 
Wilderness Study Area comprised of approxi
mately 8,321 acres, as generally depicted on a 
map entitled "Negro Bill Canyon Proposed 
Wilderness" and dated September 18, 1995, 
and which shall be known as the Negro Bill 
Canyon Wilderness. 

(20) Certain lands in the Floy Canyon Wil
derness Study Area comprised of approxi
mately 28,794 acres, as generally depicted on 
a map entitled "Floy Canyon Proposed Wil
derness" and dated October 3, 1995, and which 
shall be known as the Floy Canyon Wilder
ness. 

(21) Certain lands in the Coal Canyon Wil
derness Study Area and the Spruce Canyon 
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Wilderness Study Area comprised of approxi
mately 56,673 acres, as generally depicted on 
a map entitled " Coal/Spruce Canyon Pro
posed Wilderness" and dated September 18, 
1995, and which shall be known as the Coal/ 
Spruce Canyon Wilderness. 

(22) Certain lands in the Flume Canyon 
Wilderness Study Area comprised of approxi
mately 47,247 acres, as generally depicted on 
a map entitled " Flume Canyon Proposed 
Wilderness" and dated December 12, 1995, and 
which shall be known as the Flume Canyon 
Wilderness. · 

(23) Certain lands in the Westwater Canyon 
Wilderness Study Area comprised of approxi
mately 26,657 acres, as generally depicted on 
a map entitled "Westwater Canyon Proposed 
Wilderness" and dated December 12, 1995, and 
which shall be known as the Westwater Can
yon Wilderness. 

(24) Certain lands in the Beaver Creek Wil
derness Study Area comprised of approxi
mately 24,620 acres, as generally depicted on 
a map entitled "Beaver Creek Proposed Wil
derness" and dated October 3, 1995, and which 
shall be known as the Beaver Creek Wilder
ness. 

(25) Certain lands in the Fish Springs Wil
derness Study Area comprised of approxi
mately 36,142 acres, as generally depicted on 
a map entitled "Fish Springs Proposed Wil
derness" and dated September 18, 1995, and 
which shall be known as the Fish Springs 
Wilderness. 

(26) Certain lands in the Swasey Mountain 
Wilderness Study Area comprised of approxi
mately 34,803 acres, as generally depicted on 
a map entitled " Swasey Mountain Proposed 
Wilderness" and dated September 18, 1995, 
and which shall be known as the Swasey 
Mountain Wilderness. 

(27) Certain lands in the Parunuweap Can
yon Wilderness Study Area comprised of ap
proximately 19,107 acres, as generally de
picted on a map entitled "Parunuweap Can
yon Proposed Wilderness" and dated October 
3, 1995, and which shall be known as the 
Parunuweap Wilderness. 

(28) Certain lands in the Canaan Mountain 
Wilderness Study Area comprised of approxi
mately 32,395 acres, as generally depicted on 
a map entitled " Canaan Mountain Proposed 
Wilderness" and dated September 18, 1995, 
and which shall be known as the Canaan 
Mountain Wilderness. 

(29) Certain lands in the Paria-Hackberry 
Wilderness Study Area comprised of approxi
mately 94.805 acres, as generally depicted on 
a map entitled "Paria-Hackberry Proposed 
Wilderness" and dated December 3, 1995, and 
which shall be known as the Paria
Hackberry Wilderness. 

(30) Certain lands in the Escalante Canyon 
Tract 5 Wilderness Study Area comprised of 
approximately 756 acres, as generally de
picted on a map entitled "Escalante Canyon 
Tract 5 Proposed Wilderness" and dated Sep
tember 18, 1995, and which shall be known as 
the Escalante Canyon Tract 5 Wilderness. 

(31) Certain lands in the Fifty Mile Moun
tain Wilderness Study Area comprised of ap
proximately 125,823 acres, as generally de
picted on a map entitled " Fifty Mile Moun- . 
tain Proposed Wilderness" and dated Sep
tember 18, 1995, and which shall be known as 
the Fifty Mile Mountain Wilderness. 

(32) Certain lands in the Howell Peak Wil
derness comprised of approximately 14,518 
acres, as generally depicted on a map enti
tled "Howell Peak Proposed Wilderness" and 
dated September 18, 1995, and which shall be 
known as the Howell Peak Wilderness. 

(33) Certain lands in the Notch Peak Wil
derness Study Area comprised of approxi-

mat ely 17,678 acres, as generally depicted on 
a map entitled " Notch Peak Proposed Wil
derness" and dated September 18, 1995, and 
which shall be known as the Notch Peak Wil
derness. 

(34) Certain lands in the Wah Wah Moun
tains Wilderness Study Area comprised of 
approximately 41,311 acres, as generally de
picted on a map entitled "Wah Wah Moun
tains Proposed Wilderness" and dated Sep
tember 18, 1995, and which shall be known as 
the Wah Wah Wilderness. 

(35) Certain lands in the Mancos Mesa Wil
derness Study Area comprised of approxi
mately 48,269 acres, as generally depicted on 
a map entitled " Mancos Mesa Proposed Wil
derness" and dated September 18, 1995, and 
which shall be known as the Mancos Mesa 
Wilderness. 

(36) Certain lands in the Grand Gulch Wil
derness Study Area comprised of approxi
mately 52,821 acres, as generally depicted on 
a map entitled "Grand Gulch Proposed Wil
derness" and dated October 3, 1995, and which 
shall be known as the Grand Gulch Wilder
ness. 

(37) Certain lands in the Dark Canyon Wil
derness Study Area comprised of approxi
mately 67,099 acres, as generally depicted on 
a map entitled "Dark Canyon Proposed Wil
derness" and dated September 18, 1995, and 
which shall be known as the Dark Canyon 
Wilderness. 

(38) Certain lands in the Butler Wash Wil
derness Study Area comprised of approxi
mately 24,888 acres, as generally depicted on 
a map entitled "Butler Wash Proposed Wil
derness" and dated September 18, 1995, and 
which shall be known as the Butler Wash 
Wilderness. 

(39) Certain lands in the Indian Creek Wil
derness Study Area comprised of approxi
mately 6,742 acres, as generally depicted on a 
map entitled "Indian Creek Proposed Wilder
ness" and dated September 18, 1995, and 
which shall be known as the Indian Creek 
Wilderness. 

( 40) Certain lands in the Behind the Rocks 
Wilderness Study Area comprised of approxi
mately 14,169 acres, as generally depicted on 
a map entitled " Behind the Rocks Proposed 
Wilderness" and dated September 18, 1995, 
and which shall be known as the Behind the 
Rocks Wilderness. 

(41) Certain lands in the Cedar Mountains 
Wilderness Study Area comprised of approxi
mately 325,647 acres, as generally depicted on 
a map entitled " Cedar Mountains Proposed 
Wilderness" and dated October 3, 1995, and 
which shall be known as the Cedar Moun
tains Wilderness. 

(42) Certain lands in the Deep Creek Moun
tains Wilderness Study Area comprised of 
approximately 70,735 acres, as generally de
picted on a map entitled "Deep Creek Moun
tains Proposed Wilderness" and dated Octo
ber 3, 1995, and which shall be known as the 
Deep Creek Mountains Wilderness. 

(43) Certain lands in the Nutters Hole Wil
derness Study Area comprised of approxi
mately 3,688 acres, as generally depicted on a 
map entitled " Nutters Hole Proposed Wilder
ness" and dated September 18, 1995, and 
which shall be known as the Nutters Hole 
Wilderness. 

(44) Certain lands in the Cougar Canyon 
Wilderness Study Area comprised of approxi
mately 4,370 acres, including those lands lo
cated in the State of Nevada, as generally 
depicted on a map entitled " Cougar Canyon 
Proposed Wilderness" and dated September 
18, 1995, and which shall be known as the 
Cougar Canyon Wilderness. 

(45) Certain lands in the Red Mountain Wil
derness Study Area comprised of approxi-

mately 9,216 acres, as generally depict ed on a 
map .entitled "Red Mountain Proposed Wil
derness~ · and dated September 18, 1995, and 
which:-shall be known as the Red Mountain 
Wilderness. 

(46) Certain lands in the Deep Creek Wil
derness Study Area comprised of approxi
mately 3,063 acres, as generally depicted on a 
map entitled "Deep Creek Proposed Wilder
ness" and dated September 18, 1995, and 
which shall be known as the Deep Creek Wil
derness. 

(47) Certain lands in the Dirty Devil Wil
derness Study Area comprised of approxi
mately 75,301 acres, as generally depicted on 
a map entitled "Dirty Devil Proposed Wil
derness" and dated September 18, 1995, and 
which shall be known as the Dirty Devil Wil
derness. 

( 48) Certain lands in the Horseshoe Canyon 
South Wilderness Study Area comprised of 
approximately 11,393 acres, as generally de
picted on a map entitled "Horseshoe Canyon 
South Proposed Wilderness" and dated Sep
tember 18, 1995, and which shall be known as 
the 49 Wilderness. 

(49) Certain lands in the French Spring
Happy Canyon Wilderness Study Area com
prised of approximately 13,766 acres, as gen
erally depicted on a map entitled " French 
Spring-Happy Canyon Proposed Wilderness" 
and dated September 18, 1995, and which 
shall be known as the French Spring-Happy 
Canyon Wilderness. 

(50) Certain lands in the Road Canyon Wil
derness Study Area comprised of approxi
mately 33,783 acres, as generally depicted on 
a map entitled " Grand Gulch Proposed Wil
derness" and dated December 8, 1995, and 
which shall be known as the Road Canyon 
Wilderness. 

(51) Certain lands in the Fish & Owl Creek 
Wilderness Study Area comprised of approxi
mately 16,562 acres, as generally depicted on 
a map entitled "Grand Gulch Proposed Wil
derness" and dated December 8, 1995, and 
which shall be known as the Fish & Owl 
Creek Wilderness. 

(52) Certain lands in the Turtle Canyon 
Wilderness Study Area comprised of approxi
mately 27,480 acres, as generally depicted on 
a map entitled "Desolation Canyon Proposed 
Wilderness" and dated December 3, 1995, and 
which shall be known as the Turtle Canyon 
Wilderness. 

(53) Certain lands in the The Watchman 
Wilderness Study Area comprised of approxi
mately 664 acres, as generally depicted on a 
map entitled "The Watchman Proposed Wil
derness" and dated December 8, 1995, and 
which shall be known as the The Watchman 
Wilderness. 

(b) MAP AND DESCRIPTION.-As soon as 
practicable after the date of enactment of 
this Act, the Secretary of the Interior (here
after in this Title referred to as the " Sec
retary" ) shall file a map and a legal descrip
tion of each area designated as wilderness by 
subsection (a) with the Committee on Re
sources of the House of Representatives and 
the Committee on Energy and Natural Re
sources of the Senate. Each such map and de
scription shall have the same force and ef
fect as if included in this Title, except that 
corrections of clerical and typographical er
rors in each such map and legal description 
may be made. Each such map and legal de
scription shall be on file and available for 
public inspection in the office of the Director 
of the Bureau of Land Management, and the 
office of the State Director of the Bureau of 
Land Management in the State of Utah, De
partment of the Interior. 
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SECTION 2002. ADMINISTRATION OF WILDER· 

NESS AREAS. 
(a) IN GENERAL.-Subject to valid existing 

rights, each area designated by this Title as 
wilderness shall be administered by the Sec
retary in accordance with this Title, the Wil
derness Act (16 U.S.C. 1131 et seq.), and sec
tion 603 of the Federal Land Policy and Man
agement Act of 1976. Any valid existing 
rights recognized by this Title shall be deter
mined under applicable laws, including the 
land use planning process under section 202 
of the Federal Land Policy and Management 
Act of 1976 (43 U.S.C. 1712). Any lands or in
terest in lands within the boundaries of an 
area designated as wilderness by this Title 
that is acquired by the United States after 
the date of enactment of this Act shall be 
added to and administered as part of the wil
derness area within which such lands or in
terests in lands are located. 

(b) MANAGEMENT PLANS.-The Secretary 
shall, within five years after the date of the 
enactment of this Act, prepare plans to man
age the areas designated by this Title as wil
derness. 

(c) LIVESTOCK.-(1) Grazing of livestock in 
areas designated as wilderness by this Title, 
where established prior to the date of the en
actment of this Act, shall-

(A) continue and not be curtailed or phased 
out due to wilderness designation or manage
ment; and 

(B) be administered in accordance with 
section 4(d)(4) of the Wilderness Act (16 
U.S.C. 1133(d)(4)) and the guidelines set forth 
in House Report 9601126. 

(2) Wilderness shall not be used as a suit
ability criteria for managing any grazing al
lotment that is subject to paragraph (1). 

(d) STATE FISH AND WILDLIFE.-ln accord
ance with section 4(d)(7) of the Wilderness 
Act (16 U.S.C. 1131(d)(7)), nothing in this 
Title shall be construed as affecting the ju
risdiction or responsibilities of the State of 
Utah with respect to fish and wildlife man
agement activities, including water develop
ment for fish and wildlife purposes, predator 
control, transplanting animals, stocking 
fish, hunting, fishing and trapping. 

(e) PROHIBITION OF BUFFER ZONES.-The 
Congress does not intend that designation of 
an area as wilderness by this Title lead to 
the creation of protective perimeters or buff
er zones around the area. The fact that non
wilderness activities or uses can be seen, 
heard, or smelled from areas within a wilder
ness shall not preclude such activities or 
uses up to the boundary of the wilderness 
area. 

(f) OIL SHALE RESERVE NUMBER TwO.-The 
area know as "011 Shale Reserve Number 
Two" within Desolation Canyon Wilderness 
(as designated by section 2001(a)(l)), located 
in Carbon County and Uintah County, Utah, 
shall not be reserved for oil shale purposes 
after the date of the enactment of this Title 
and shall be under the sole jurisdiction of 
and managed by the Bureau of Land Manage
ment. 

(g) RoADS AND RIGHTS-OF-WAY AS BOUND
ARIES.-Unless depicted otherwise on a map 
referred to by this Title, where roads form 
the boundaries of the areas designated as 
wilderness by this Title, the wilderness 
boundary shall be set back from the center 
line of the road as follows: 

(1) 300 feet for high standard roads such as 
paved highways. 

(2) 100 feet for roads equivalent to high 
standard logging roads. 

(3) 30 feet for all unimproved roads not re
ferred to in paragraphs (1) or (2). 

(h) CHERRY-STEMMED ROADS.-{1) The Sec
retary may not close or limit access to any 

non-Federal road that is bounded on one or 
both sides by an area designated as wilder
ness by this Title, as generally depicted on a 
map referred to in section 2002, without first 
obtaining written consent from the State of 
Utah or the political subdivision thereof 
with general jurisdiction over roads in the 
area. 

(2) Any road described in paragraph (1) 
may continue to be maintained and repaired 
by any such entity. 

(i) ACCESS.-Reasonable access, including 
the use of motorized equipment where nec
essary or customarily or historically em
ployed, shall be allowed on routes within the 
areas designated wilderness by this Title in 
existence as of the date of enactment of this 
Act for the exercise of valid-existing rights, 
including, but not limited to, access to exist
ing water diversion, carriage, storage and 
ancillary facilities and livestock grazing im
provements and structures. Existing routes 
as of such date may be maintained and re
paired as necessary to maintain their cus
tomary or historic uses. 

(j) LAND ACQUISITION BY ExCHANGE OR PUR
CHASE.-The Secretary may offer to acquire 
from nongovernmental entities lands and in
terests in lands located within or adjacent to 
areas designated as wilderness by this Title. 
Lands may be acquired under this subsection 
only by exchange, donation, or purchase 
from willing sellers. 

(k) MOTORBOATS.-As provided in section 
4(d)(1) of the Wilderness Act, within areas 
designated as wilderness by this Title, the 
use of motorboats, where such use was estab
lished as of the date of enactment of this 
Act, may be permitted to continue subject to 
such restrictions as the Secretary deems de
sirable. 

(l) DISCLAIMER.-Nothing in this Title shall 
be construed as establishing a precedent 
with regard to any future wilderness des
ignation, nor shall it constitute an interpre
tation of any other Act or any wilderness 
designation made pursuant thereto. 
SECTION 2003. WATER RIGHTS. 

(a) NO FEDERAL RESERVATION.-Nothing in 
this Act or any other Act of Congress shall 
constitute or be construed to constitute ei
ther an express or implied Federal reserva
tion of water or water rights for any purpose 
arising from the designation of areas as wil
derness by this Title. 

(b) ACQUISITION AND EXERCISE OF WATER 
RIGHTS UNDER UTAH LAW.-The United 
States may acquire and exercise such water 
rights as it deems necessary to carry out its 
responsibilities on any lands designated as 
wilderness by this Title pursuant to the sub
stantive and procedural requirements of the 
State of Utah. Nothing in this Title shall be 
construed to authorize the use of eminent 
domain by the United States to acquire 
water rights for such lands. Within areas 
designated as wilderness by this Title, all 
rights to water granted under the laws of the 
State of Utah may be exercised in accord
ance with the substantive and procedural re
quirements of the State of Utah. 

(c) ExERCISE OF WATER RIGHTS GENERALLY 
UNDER UTAH LAWS.-Nothing in this Title 
shall be construed to limit the exercise of 
water rights as provided under Utah State 
laws. 

(d) CERTAIN FACILITIES NOT AFFECTED.
Nothing in this Title shall affect the capac
ity, operation, maintenance, repair, modi
fication, or replacement of municipal, agri
cultural, livestock, or wildlife water facili
ties in existence as of the date of enactment 
of this Act within the boundaries of areas 
designated as wilderness by this Title. 

(e) WATER RESOURCE PROJECTS.-Nothing 
in this Title or the Wilderness Act shall be 
construed to limit or to be a consideration in 
Federal approvals or denials for access to or 
use of the Federal lands outside areas des
ignated wilderness by this Title for develop
ment and operation of water resource 
projects, including (but not limited to) res
ervoir projects. Nothing in this subsection 
shall create a right of access through a wil
derness area designated pursuant to this 
title for the purposes of such projects. 
SECTION 2004. CULTURAL, ARCHAEOLOGICAL, 

AND PALEONTOLOGICAL RE- · 
SOURCES. 

The Secretary is responsible for the protec
tion (including through the use of mechani
cal means) and interpretation (including 
through the use of permanent improvements) 
of cultural, archaeological, and paleontolog
ical resources located within areas des
ignated as wilderness by this Title. 
SECTION 2005. NATIVE AMERICAN CULTURAL 

AND RELIGIOUS USES. 
In recognition of the past use of portions of 

the areas designated as wilderness by this 
Title by Native Americans for traditional 
cultural and religious purposes, the Sec
retary shall assure nonexclusive access from 
time to time to those sites by Native Ameri
cans for such purposes, including (but not 
limited to) wood gathering for personal use 
of collecting plants or herbs for religious or 
medicinal purposes. Such access shall be 
consistent with the purpose and intent of the 
Act of August 11, 1978 (42 U.S.C. 1996; com
monly referred to as the "American Indian 
Religious Freedom Act"). 
SECTION 2006. MILITARY OVERFLIGHTS. 

(a) OVERFLIGHTS NOT PRECLUDED.-Nothing 
in this Title, the Wilderness Act, or other 
land management laws generally applicable 
to the new areas of the Wilderness Preserva
tion System (or any additions to existing 
areas) designated by this Title, shall restrict 
or preclude overflights of military aircraft 
over such areas, including military over
flights that can be seen or heard within such 
units. 

(b) SPECIAL USE AIRSPACE.-Nothing in this 
Title, the Wilderness Act, or other land man
agement laws generally applicable to the 
new areas of the Wilderness Preservation 
System (or any additions to existing areas) 
designated by this Title, shall restrict or 
preclude the designation of new units of spe
cial use airspace or the use or establishment 
of military flight training rules over such 
areas. 

(c) COMMUNICATIONS OR TRACKING SYS
TEMS.-Nothing in this Title, the Wilderness 
Act, or other land management laws gen
erally applicable to new areas of the Wilder
ness Preservation System (or any additions 
to existing areas) designated by this Title 
shall be construed to require the removal of 
existing communication or electronic track
ing systems from areas designated as wilder
ness by this Title, to prohibit the mainte
nance of existing communications or elec
tronic tracking systems within such new wil
derness areas, or to prevent the installation 
of portable electronic communication or 
tracking systems in support of military op
erations so long as installation, mainte
nance , and removal of such systems does not 
require construction of temporary or perma
nent roads. 
SECTION 2007. AIR QUALITY. 

(a) IN GENERAL.-The Congress does not in
tend that designation of wilderness areas in 
the State of Utah by this Title lead to re
classification of any airshed to a more strin
gent Prevented of Significant Deterioration 
(PSD) classification. 
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(b) ROLE OF STATE.-Air quality reclassi

fication for the wilderness areas established 
by this Title shall be the prerogative of the 
State of Utah. All areas designated as wil
derness by this Title are and shall continue 
to be managed as PSD Class II under the 
Clean Air Act unless they are reclassified by 
the State of Utah in accordance with the 
Clean Air Act. 

(c) INDUSTRIAL FACILITIES.-Nothing in this 
Title shall be construed to restrict or pre
clude construction, operation, or expansion 
of industrial facilities outside of the areas 
designated as wilderness by this Title, in
cluding the Hunter Power Facilities, the 
Huntington Power Facilities, the Inter
mountain Power Facilities, the Bonanza 
Power Facilities, the Continental Lime Fa
cilities, and the Brush Wellman Facilities. 
The permitting and operation of such 
projects and facilities shall be subject to ap
plicable laws and regulations. 
SECTION 2008. WILDERNESS RELEASE. 

(a) FINDING.-The Congress finds and di
rects that all public lands in the State of 
Utah administered by the Bureau of Land 
Management have been adequately studied 
for wilderness designation pursuant to sec
tions 202 and 603 of the Federal Land Policy 
and Management Act of 1976 (43 U.S.C. 1712 
and 1782). 

(b) RELEASE.-Except as provided in sub
section (c), any public lands administered by 
the Bureau of Land Management in the 
State of Utah not designated wilderness by 
this Title are no longer subject to section 
603(c) of the Federal Land Policy and Man
agement Act of 1976 (43 U.S.C. 1783(c)). Such 
lands shall be managed for the full range of 
uses as defined in section 103(c) of said Act 
(43 U.S.C. 1702(c)) and in accordance with 
land management plans adopted pursuant to 
section 202 of such Act (43 U.S.C. 1712). Such 
lands shall not be managed for the purpose of 
protecting their suitability for wilderness 
designation. 

(C) CONTINUING WILDERNESS STUDY AREAS 
STATUS.-The following wilderness study 
areas which are under study status by States 
adjacent to the State of Utah shall continue 
to be subject to section 603(c) of the Federal 
Land Policy and Management Act of 1976 (43 
U.S.C. 1782(c)): 

(1) Bull Canyon: UT00800419/C000100001. 
(2) Wrigley Mesa/Jones Canyon/Black 

Ridge Canyon W st; UT00600116/117/ 
C000700113A. 

(3) Squaw/Papoose Canyon; UT00600227/ 
C000300265A. 

(4) Cross Canyon; UT00600229/C000300265. 
SECTION 2009. EXCHANGE RELATING TO SCHOOL 

AND INSTITUTIONAL TRUST LANDS. 
(a) FINDINGS.-The Congress finds that-
(1) approximately 242,000 acres of school 

and institutional trust lands are located 
within or adjacent to areas designated as 
wilderness by this Title, including 15,000 
acres of mineral estate; 

(2) such lands were originally granted to 
the State of Utah for the purpose of generat
ing support for the public schools through 
the development of natural resources and 
other methods; and 

(3) it is in the interest of the State of Utah 
and the United States for such lands to be 
exchanged for interests in Federal lands lo
cated outside of wilderness areas to accom
plish this purpose. 

(b) EXCHANGE.-The Secretary is author
ized to accept on behalf of the United States 
title to all school and institutional trust 
lands owned by the State of Utah described 
in Subsection (c)(1) that may be exchanged 
for lands or interests therein owned by the 

United States described in Subsection (c)(2) 
as provided in this section. The exchange of 
lands under this section shall be subject to 
valid existing rights, including (but not lim
ited to) the right of the State of Utah to re
ceive, and distribute pursuant to state law, 
50 percent of the revenue, less a reasonable 
administrative fee, from the production of 
minerals that are leased or would have been 
subject to leasing pursuant to the Mineral 
Leasing Act (30 U.S.C. 191 et seq). 

(C) STATE AND FEDERAL EXCHANGE LANDS 
DESCRffiED.-

(1) SCHOOL AND INSTITUTIONAL TRUST 
LANDS.-The school and institutional trust 
lands referred to in this section are those 
lands generally depicted as "Surface and 
Mineral Offering" on the map entitled "Pro
posed Land Exchange Utah (H.R. 1745)" and 
dated December 6, 1995, which-

(A) are located within or adjacent to areas 
designated by this Title as wilderness; and 

(B) were granted by the United States in 
the Utah Enabling Act to the State of Utah 
in trust and other lands which under State 
law must be managed for the benefit of the 
public school system or the institutions of 
the State which are designated by the Utah 
Enabling Act. 

(2) FEDERAL LANDS.-The Federal lands re
ferred to in this section are the lands located 
in the State of Utah which are generally de
picted as "Federal Exchange Lands" on the 
map referred to in paragraph (1). 

(d)(1) LAND EXCHANGE FOR EQUAL VALUE.
The lands exchanged pursuant to this section 
shall be of approximate equal value as deter
mined by nationally recognized appraisal 
standards. 

(2) PARTIAL EXCHANGES.-If the State of 
Utah so desires, it may identify from time to 
time by notice to the Secretary portions of 
the lands described in subsection (c)(l) which 
it is prepared to exchange together with a 
list of the portion of the lands in subsection 
(c)(2) which it intends to acquire in return. 
In making its selections, the state shall 
work with the Secretary to minimize or 
eliminate the retention of federal inholdings 
or other unmanageable federal parcels as a 
consequence of the transfer of federal lands, 
or interests therein, to the state. Upon re
ceipt of such notice, the Secretary shall im
mediately proceed to conduct the necessary 
valuations. The valuations shall be com
pleted no later than six months following the 
state's notice. The Secretary shall then 
enter into good faith negotiations with the 
state concerning the value of the lands, or 
interests therein, involved in each proposed 
partial exchange. If the value of the lands or 
interests therein are not approximately 
equal, the Secretary and the State of Utah 
shall either agree to modify the lands to be 
exchanged within the partial exchange or 
shall provide for a cash equalization pay
ment to equalize the value. Any cash equali
zation payment shall not exceed 25 percent 
of the value of the land to be conveyed. The 
State shall submit all notices of exchange 
within four years of the date of enactment of 
this Act. 

(3)(1) DEADLINE AND DISPUTE RESOLUTION.
If, after one year from the date of enactment 
of this Act, the Secretary and the State of 
Utah have not agreed upon the final terms of 
some or all of the individual exchanges initi
ated by the state pursuant to subsection 
(d)(2), including the value of the lands in
volved, notwithstanding any other provi
sions of law, the United States District 
Court for the District of Utah, Central Divi
sion, shall have jurisdiction to hear, deter
mine, and render judgment on the value of 

any and all lands, or interests therein, in
volved in the exchange. 

(ii) No action provided for in this sub
section may be filed with the court sooner 
than one year and later than five years after 
the date of enactment of this Act. Any deci
sion of the District Court under this section 
may be appealed in accordance with the ap
plicable laws and rules. 

(4) TRANSFER OF TITLE.-The transfer of 
lands or cash equalizations shall take place 
within sixty days following agreement on an 
individual partial exchange by the Secretary 
and the Governor of the State of Utah, or ac
ceptance by the governor of the terms of an 
appropriate order of judgment entered by the 
district court affecting that partial ex
change. The Secretary and the State shall 
each convey, subject to valid existing rights, 
all right. title and interest to the lands or 
interests therein involved in each partial ex
change. 

(e) DUTIES OF THE PARTIES AND OTHER PRO
VISIONS RELATING TO THE EXCHANGE.-

(1) MAP AND LEGAL DESCRIPTION.-The 
State of Utah and the Secretary shall each 
provide to the other legal descriptions of the 
lands under their respective jurisdictions 
which are to be exchanged under this sec
tion. The map referred to in subsection 9c)(1) 
and the legal descriptions provided under 
this subsection shall be on file and available 
for public inspection in the office of the Di
rector of the Bureau of Land Management 
and the office of the State Director of the 
Bureau of Land Management in the State of 
Utah, Department of the Interior. 

(2) HAZARDOUS MATERIALS.-The Secretary 
and the State of Utah shall inspect all perti
nent records and shall conduct a physical in
spection of the lands to be exchanged pursu
ant to this Title for the presence of any haz
ardous materials as presently defined by ap
plicable law. The results of those inspections 
shall be made available to the parties. The 
responsib111ty for costs of remedial action re
lated to such materials shall be borne by 
those entities responsible under existing law. 

(3) PROVISIONS RELATING TO FEDERAL 
LANDS.-(A) The enactment of this Act shall 
be construed as satisfying the provisions of 
section 206(a) of the Federal Land Policy and 
Management Act of 1976 requiring that ex
changes of lands be in the public interest. 

(B) The transfer of lands and related ac
tivities required of the Secretary under this 
section shall not be subject to the National 
Environmental Policy Act of 1969. 

(C) The value of Federal lands transferred 
to the State under this section shall be ad
justed to reflect the right of the State of 
Utah under Federal law to share the reve
nues from such Federal lands, and the con
veyances under this section to the State of 
Utah shall be subject to such revenue shar
ing obligations as a valid existing right. 

(D) Subject to valid existing rights, the 
Federal lands described in subsection (c)(2) 
are hereby withdrawn from disposition under 
the public land laws and from location, 
entry, and patent under the mining laws of 
the United States, from the operation of the 
mineral leasing laws of the United States, 
from operation of the Geothermal Steam Act 
of 1970, and from the operation of the Act of 
July 31, 1947, commonly known as the Mate
rials Act of 1947 (30 U.S.C. 601 and following). 
The Secretary shall have the authority to 
extend any existing leases on such Federal 
lands prior to consummation of the ex
change. 

(4) PROCEEDS FROM LEASE AND PRODUCTION 
OF MINERALS AND SALES AND HARVESTS OF 
TIMBER.-
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(A) COLLECTION AND DISTRIBUTION.-The 

State of Utah, in connection with the man
agement of the school and institutional trust 
lands described in subsections (c)(2) and (d), 
shall upon conveyance of such lands, collect 
and distribute all proceeds from the lease 
and production of minerals and the sale and 
harvest of timber on such lands as required 
by law until the State, as trustee, no longer 
owns the estate from which the proceeds are 
produced. 

(B) DISPUTES.-A dispute concerning the 
collection and distribution of proceeds under 
subparagraph (A) shall be resolved in accord
ance with State law. 

(f) ADMINISTRATION OF LANDS ACQUIRED BY 
THE UNITED STATES.-The lands and interests 
in lands acquired by the United States under 
this section shall be added to and adminis
tered as part of areas of the public lands, as 
indicated on the maps referred to in this sec
tion or in section 2002, as applicable. 
SECTION 2010. LAND APPRAISAL. 

Lands and interests in lands acquired pur
suant to this title shall be appraised without 
regard to the presence of a species listed as 
threatened or endangered pursuant to the 
Endangered Species Act of 1973 (16 U.S.C. 
1531 et seq.). 
SECTION 2011. SAND HOLLOW LAND EXCHANGE. 

(a) DEFINITIONS.-As used in this section: 
(1) DISTRICT.-The term "District" means 

the Water Conservancy District of Washing-
ton, County, Utah. 

(2) SECRETARY.-The term "Secretary" 
means the Secretary of the Interior. 

(3) BULLOCH SITE.-The term "Bulloch 
Site" means the lands located in Kane Coun
ty, Utah, adjacent to Zion National Park, 
comprised of approximately 1,380 acres, as 
generally depicted on a map entitled ''Wash
ington County Water Conservancy District 
Exchange Proposal" and dated July 24, 1995. 

(4) SAND HOLLOW SITE.-The term "Sand 
Hollow Site" means the lands located in 
Washington County, Utah, comprised of ap
proximately 3,000 acres, as generally de
picted on a map entitled "Washington Coun
ty Water Conservancy District Exchange 
Proposal" and dated July 24, 1995. 

(5) QUAIL CREEK PIPELINE.-The term 
"Quail Creek Pipeline" means the lands lo
cated in Washington County, Utah, com
prised of approximately 40 acres, as gen
erally depicted on a map entitled "Washing
ton County Water Conservancy District Ex
change Proposal" and dated July 24, 1995. 

(6) QUAIL CREEK RESERVOIR.-The term 
"Quail Creek Reservoir" means the lands lo
cated in Washington County, Utah, com
prised of approximately 480.5 acres, as gen
erally depicted on a map entitled "Washing
ton County Water Conservancy District Ex
change Proposal" and dated July 24, 1995. 

(7) SMITH PROPERTY.-The term "Smith 
Property" means the lands located in Wash
ington County, Utah, comprised of approxi
mately 1,550 acres, as generally depicted on a 
map entitled "Washington County Water 
Conservancy District Exchange Proposal" 
and dated July 24, 1995. 

(b) EXCHANGE.-
(1) IN GENERAL.-Subject to the provisions 

of this Title, if within 18 months after the 
date of the enactment of this Act, the Water 
Conservancy District of Washington County, 
Utah, offers to transfer to the United States 
all right, title, and interest of the District in 
and to the Bulloch Site, the Secretary of the 
Interior shall, in exchange, transfer to the 
District all right, title, and interest of the 
United States in and to the Sand Hollow 
Site, the Quail Creek Pipeline and Quail 
Creek Reservoir, subject to valid existing 
rights. 

(2) WATER RIGHTS ASSOCIATED WITH THE 
BULLOCH SITE.-The water rights associated 
with the Bulloch Site shall not be included 
in the transfer under paragraph (1) but shall 
be subject to an agreement between the Dis
trict and the Secretary that the water re
main in the Virgin River as an instream flow 
from the Bulloch Site through Zion National 
Park to the diversion point of the District at 
the Quail Creek Reservoir. 

(3) WITHDRAWAL OF MINERAL INTERESTS.
Subject to valid existing rights, the mineral 
interests underlying the Sand Hollow Site, 
the Quail Creek Reservoir, and the Quail 
Creek Pipeline are hereby withdrawn from 
disposition under the public land laws and 
from location, entry, and patent under the 
mining laws of the United States, from the 
operation of the mineral leasing laws of the 
United States, from the operation of the 
Geothermal Steam Act of 1970, and from the 
operation of the Act of July 31, 1947, com
monly known as the "Materials Act of 1947" 
(30 U.S.C. 601 et seq.). 

(4) GRAZING.-The exchange of lands under 
paragraph (1) shall be subject to agreement 
by the District to continue to permit the 
grazing of domestic livestock on the Sand 
Hollow Site under the terms and conditions 
of existing Federal grazing leases or permits, 
except that the District, upon terminating 
any such lease or permit, shall fully com
pensate the holder of the terminated lease or 
permit. 

(C) EQUALIZATION OF VALUES.-The value of 
the lands transferred out of Federal owner
ship under subsection (b) either shall be 
equal to the value of the lands received by 
the Secretary under subsection (c) or, if not, 
shall be equalized by-

(1) to the extent possible, transfer of all 
right, title, and interest of the District in 
and to lands in Washington County, Utah, 
and water rights of the District associated 
thereto, which are within the area providing 
habitat for the desert tortoise, as determined 
by the Director of the Bureau of Land Man
agement; 

(2) transfer of all right, title, and interest 
of the District in and to lands in the Smith 
Site and water rights of the District associ
ated thereto; and 

(3) the payment of money to the Secretary, 
to the extent that lands and rights trans
ferred under paragraphs (1) and (2) are not 
sufficient to equalize the values of the lands 
exchanged under subsection (b). 

(d) MANAGEMENT OF LANDS ACQUIRED BY 
UNITED STATES.-Lands acquired by the Sec
retary under this section shall be adminis
tered by the Secretary, acting through the 
Director of the Bureau of Land Management, 
in accordance with the provisions of law gen
erally applicable to the public lands, includ
ing the Federal Land Policy and Manage
ment Act of 1976 (43 U.S.C. 1701 et seq.). 

(e) NATIONAL ENVIRONMENTAL POLICY ACT 
OF 1969.-The exchange of lands under this 
section is not subject to section 102 of the 
National Environmental Policy Act of 1969 
(42 u.s.c. 4332). 

TITLE XXI-FORT CARSON-PINON 
CANYON MILITARY LANDS WITHDRAWAL 

SECTION 2101. WITHDRAWAL AND RESERVATION 
OF LANDS AT FORT CARSON MILl· 
TARY RESERVATION. 

(a) WITHDRAW AL.-Subject to valid existing 
rights and except as otherwise provided in 
this Title, the lands at the Fort Carson Mili
tary Reservation that are described in sub
section (c) are hereby withdrawn from all 
forms of appropriations under the public 
land laws, including the mining laws, the 
mineral and geothermal leasing laws, and 
the mineral materials disposal laws. 

(b) RESERVATION.-The lands withdrawn 
under subsection (a) are reserved for use by 
the Secretary of the Army-

(1) for military maneuvering, training, and 
weapons firing; and 

(2) for other defense related purposes con
sistent with the uses specified in paragraph 
(1). 

(C) LAND DESCRIPTION.-The lands referred 
to in subsection (a) comprise approximately 
3,133.02 acres of public land and approxi
mately 11,415.16 acres of federally-owned 
minerals in El Paso, Pueblo, and Fremont 
Counties, Colorado, as generally depicted on 
the map entitled "Fort Carson Proposed 
Withdrawal-Fort Carson Base", dated 
March 2, 1992, and filed in accordance with 
section 2003. 
SECTION 2102. WITHDRAWAL AND RESERVATION 

OF LANDS AT PINON CANYON MA· 
NEUVER SITE. 

(a) WITHDRAWAL.-Subject to valid existing 
rights and except as otherwise provided in 
this title, the lands at the Pinon Canyon Ma
neuver Site that are described in subsection 
(c) are hereby withdrawn from all forms of 
appropriation under the public land laws, in
cluding the mining laws, the mineral and 
geothermal leasing laws, and the mineral 
materials disposal laws. 

(b) RESERVATION.-The lands withdrawn 
under subsection (a) are reserved for use by 
the Secretary of the Army-

(1) for military maneuvering and training; 
and 

(2) for other defense related purposes con
sistent with the uses specified in paragraph 
(1). 

(c) LAND DESCRIPTION.-The lands referred 
to in subsection (a) comprise approximately 
2,517.12 acres of public lands and approxi
mately 130,139 acres of federally-owned min
erals in Los Animas County, Colorado, as 
generally depicted on the map entitled "Fort 
Carson Proposed Withdrawal-Fort Carson 
Maneuver Area-Pinon Canyon Site", dated 
March 2, 1992, and filed in accordance with 
section 2003. 
SECTION 2103. MAPS AND LEGAL DESCRIPI'IONS. 

(a) PREPARATION.-As soon as practicable 
after the date of enactment of this Title, the 
Secretary of the Interior shall publish in the 
Federal Register a notice containing the 
legal description of the lands withdrawn and 
reserved by this Act. 

(b) LEGAL EFFECT.-Such maps and legal 
descriptions shall have the same force and 
effect as if they were included in this Title, 
except that the Secretary of the Interior 
may correct clerical and typographical er
rors in such maps and legal descriptions. 

(c) LOCATION OF MAPS.-Copies Of such 
maps and legal descriptions shall be avail
able for public inspection in the offices of 
the Colorado State Director and the Canon 
City District Manager of the Bureau of Land 
Management, and the Commander, Fort Car
son, Colorado. 

(d) COSTS.-The Secretary of the Army 
shall reimburse the Secretary of the Interior 
for the costs of implementing this section. 
SECTION 2104. MANAGEMENT OF WITHDRAWN 

LANDS. 
(a) MANAGEMENT GUIDELINES.-(!) Except 

as provided in section 2005, during the period 
of withdrawal the Secretary of the Army 
shall manage for military purposes the lands 
covered by this Title and may authorize use 
of such lands covered by the other military 
departments and agencies of the Department 
of Defense, and the National Guard, as ap
propriate. 

(2) When m111tary operations, public safe
ty, or national security, as determined by 
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the Secretary of the Army, require the clo
sure of roads or trails on the lands with
drawn by this Title commonly in public use, 
the Secretary of the Army is authorized to 
take such action, except that such closures 
shall be limited to the minimum areas and 
periods required for the purposes specified in 
this subsection. Appropriate warning notices 
shall be kept posted during closures. 

(3) The Secretary of the Army shall take 
necessary precautions to prevent and sup
press brush and range fires occurring within 
and outside the lands as a result of military 
activities and may seek assistance from the 
Bureau of Land Management in suppressing 
such fires. The memorandum of understand
ing required by this subsection (c) shall pro
vide for Bureau of Land Management assist
ance in the suppression of such fires, and for 
the transfer of funds from the Department of 
the Army to the Bureau of Land Manage
ment as compensation for such assistance. 

(b) MANAGEMENT PLAN.-Not later than 5 
years after the date of enactment of this 
Act, the Secretary of the Army, with the 
concurrence of the Secretary of the Interior, 
shall develop a plan for the management of 
acquired lands and lands withdrawn under 
sections 2001 and 2002 of this Title for the pe
riod of the withdrawal. Such plan shall-

(1) be consistent with applicable law; 
(2) include such provisions as may be nec

essary for proper resource management and 
protection of the natural, cultural, and other 
resources and values of such lands; and 

(3) identify those withdrawn and acquired 
lands, if any, which are to be open to mining, 
or mineral or geothermal leasing, including 
mineral materials disposal. 

(c) IMPLEMENTATION OF MANAGEMENT 
PLAN.-(1) The Secretary of the Army and 
the Secretary of the Interior shall enter into 
a memorandum of understanding to imple
ment the management plan described in sub
section (b). 

(2) The duration of any such memorandum 
of understanding shall be the same as the pe
riod of withdrawal under section 2007. 

(3) The memorandum of understanding 
may be amended by agreement of both Sec
retaries. 

(d) USE OF CERTAIN RESOURCES.-Subject to 
valid existing rights, the Secretary of the 
Army is authorized to utilize sand, gravel, or 
similar mineral or mineral material re
sources from lands withdrawn by this Title, 
when the use of such resources is required 
for construction needs of the Fort Carson 
Military Reservation or Pinon Canyon Ma
neuver Site. 
SECTION 2105. MANAGEMENT OF WITHDRAWN 

AND ACQUIRED MINERAL RE· 
SOURCES. 

Except as provided in section 2004( d) of this 
title, the Secretary of the Interior shall 
manage all withdrawn and acquired mineral 
resources within the boundaries of the Fort 
Carson Military Reservation and Pinon Can
yon Maneuver Site in accordance with sec
tion 12 of the M111tary Lands Withdrawal Act 
of 1986 (Public Law 99-606; 100 Stat. 3466), as 
applicable. 
SECTION 2106. BUNTING, FISHING, AND TRAP· 

PING. 
All hunting, fishing and trapping on the 

lands withdrawn and reserved by this Title 
shall be conducted in accordance with sec
tion 2671 of title 10, United States Code. 
SECTION 2107. TERMINATION OF WITHDRAWAL 

AND RESERVATION AND EFFECT OF 
CONTAMINATION. 

(a ) TERMINATION DATE.-The withdrawal 
and reservation established by this Title 
shall terminate 15 years after the date of the 
enactment of this Act. 

(b) DETERMINATION OF CONTINUING MILI
TARY NEED.-(1) At least three years prior to 
the termination under subsection (a) of the 
withdrawal and reservation established by 
this Title, the Secretary of the Army shall 
advise the Secretary of the Interior as to 
whether or not the Department of the Army 
will have a continuing military need for any 
of the lands after the termination date. 

(2) If the Secretary of the Army concludes 
under paragraph (1) that there will be a con
tinuing military need for any of the lands 
after the termination date established by 
subsection (a), the Secretary of the Army, in 
accordance with applicable law, shall evalu
ate the environmental effects of renewal of 
such withdrawal and reservation, shall hold 
at least one public hearing in Colorado con
cerning such evaluation, and shall thereafter 
file an application for extension of the with
drawal and reservation of such lands in ac
cordance with the regulations and proce
dures of the Department of the Interior ap
plicable to the extension of withdrawals for 
military uses. The Secretary of the Interior 
shall notify the Congress concerning such fil
ing. 

(3) If the Secretary of the Army concludes 
under paragraph (1) that prior to the termi
nation date established by subsection (a), 
there will be no military need for all or any 
of the lands withdrawn and reserved by this 
Act, or if, during the period of withdrawal, 
the Secretary of the Army shall file a notice 
of intention to relinquish with the Secretary 
of the Interior. 

(C) DETERMINATION OF CONTAMINATION.
Prior to the filing of a notice of intention to 
relinquish pursuant to subsection (b)(3), the 
Secretary of the Army shall prepare a writ
ten determination as to whether and to what 
extent the lands are contaminated with ex
plosive, toxic, or other hazardous materials. 
A copy of the determination made by the 
Secretary of the Army shall be supplied with 
the notice of intention to relinquish. Copies 
of both the notice of intention to relinquish 
and the determination concerning the con
taminated state of the lands shall be pub
lished in the Federal Register by the Sec
retary of the Interior. 

(d) EFFECT OF CONTAMINATION.-(!) If any 
land which is the subject of a notice of inten
tion to relinquish under subsection (b)(3) is 
contaminated, and the Secretary of the Inte
rior, in consultation with the Secretary of 
the Army, determines that decontamination 
is practicable and economically feasible, 
taking into consideration the potential fu
ture use and value of the land, and that upon 
decontamination, the land could be opened 
to the operation of some or all of the public 
land laws, including the mining laws, the 
Secretary of the Army shall decontaminate 
the land to the extent that funds are appro
priated for such purpose. 

(2) If the Secretaries of the Army and the 
Interior conclude either that the contamina
tion of any or all of the lands proposed for 
relinquishment is not practicable or eco
nomically feasible, or that the lands cannot 
be decontaminated sufficiently to allow 
them to be opened to the operation of the 
public land laws, or if Congress declined to 
appropriate funds for decontamination of the 
lands, the Secretary of the Interior shall not 
be required to accept the lands proposed for 
relinquishment. 

(3) If, because of their contaminated state, 
the Secretary of the Interior declines under 
paragraph (2) to accept jurisdiction of the 
lands proposed for relinquishment, or if at 
the expiration of the withdrawal made by 
the Title the Secretary of the Interior deter-

mines that some of the lands withdrawn by 
this Title are contaminated to an extent 
which prevents opening such contaminated 
lands to operation of the public land laws-

(A) the Secretary of the Army shall take 
appropriate steps to warn the public of the 
contaminated state of such lands and any 
risks associated with entry onto such lands; 

(B) after the expiration of the withdrawal , 
the Secretary of the Army shall undertake 
no activities on such lands except in connec
tion with decontamination of such lands; and 

(C) the Secretary of the Army shall report 
to the Secretary of the Interior and to the 
Congress concerning the status of such lands 
and all actions taken in furtherance of the 
subsection. 

(4) If the lands are subsequently decon
taminated, upon certification by the Sec
retary of the Army that the lands are safe 
for all nomilitary uses, the Secretary of the 
Interior shall reconsider accepting jurisdic
tion over the lands. 

(5) Nothing in this Title shall affect, or be 
construed to affect, the Secretary's obliga
tions, if any, to decontaminate such lands 
pursuant to applicable law, including but not 
limited to the Comprehensive Environ
mental Response Compensation and Liabil
ity Act (42 U.S.C. 9601 et seq.), and the Solid 
Waste Disposal Act, as amended by the Re
source Conservation and Recovery Act (42 
U.S.C. 6901 et seq.). 

(e) PROGRAM OF DECONTAMINATION.
Throughout the duration of the withdrawal 
and reservation made by the Title, the Sec
retary of the Army, to the extent funds are 
made available, shall maintain a program of 
decontamination of the lands withdrawn by 
this Title at least at the level of effort car
ried out during fiscal year 1992. 

(f) ACCEPTANCE OF LANDS PROPOSED FOR 
RELINQUISHMENT.-Notwi thstanding any 
other provision of law, the Secretary of the 
Interior, upon deciding that it is in the pub
lic interest to accept jurisdiction over those 
lands proposed for relinquishment, is author
ized to revoke the withdrawal and reserva
tion established by this Title as it applies to 
the lands proposed for relinquishment. 
Should the decision be made to revoke the 
withdrawal and reservation, the Secretary of 
the Interior shall publish in the Federal Reg
ister an appropriate order which shall-

(1) terminate the withdrawal and reserva
tion; 

(2) constitute official acceptance of full ju
risdiction over the lands by the Secretary of 
the Interior; and 

(3) state the date upon which the lands will 
be opened to the operation of the public land 
laws, including the mining laws if appro
priate. 
SECTION 2108. DELEGATION. 

The function of the Secretary of the Army 
under this Act may be delegated. The func
tions of the Secretary of the Interior under 
this Title may be delegated, except that the 
order referred to in section 2007(f) may be ap
proved and signed only by the Secretary of 
the Interior, the Deputy Secretary of the In
terior, or an Assistant Secretary of the De
partment of the Interior. 
SECTION 2109. HOLD HARMLESS PROVISION. 

(a) IN GENERAL.-The United States and all 
departments or agencies thereof shall be 
held harmless and shall not be liable for any 
injuries or damages to persons or property 
suffered in the course of any mining, mineral 
activity, or geothermal leasing activity con
ducted on lands comprising the Fort Carson 
Military Reservation or Pinon Canyon Ma
neuver Site, including liabilities to non-Fed
eral entities under sections 107 or 113 of the 
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Comprehensive Environmental Response 
Compensation and Liability Act, 42 U.S.C. 
9607 and 9613, or section 7003 of the Solid 
Waste Disposal Act, as amended by the Re
source Conservation and Recovery Act, 42 
u.s.c. 6973. 

(b) lNDEMNIFICATION.-Any party conduct
ing any mining, mineral or geothermal leas
ing activity on such lands shall indemnify 
the United States and its departments or 
agencies thereof against any costs, fees, 
damages, or other liabilities, including costs 
of litigation, arising from or related to such 
mining activities, including costs of min
erals disposal, whether arising under the 
Comprehensive Environmental Resource 
Compensation and Liability Act, the Re
source Conservation and Recovery Act, or 
otherwise. 
SECTION 2110. AMENDMENTS TO MILITARY 

LANDS WITHDRAWAL ACT OF 1986. 
(a) USE OF CERTAIN RESOURCE.-Section 3(f) 

of the Military Lands Withdrawal Act of 1986 
(Public Law 9~; 100 Stat. 3461) is amended 
by adding at the end a new paragraph (2) as 
follows: 

"(2) Subject to valid existing rights, the 
Secretary of the military department con
cerned may utilize sand, gravel, or similar 
mineral or material resources from lands 
withdrawn for the purposes of this Act when 
the use of such resources is required for con
struction needs on the respective lands with
drawn by this Act.". 

(b) TECHNICAL CORRECTION.-Section 9(b) of 
the M111tary lands Withdrawal Act of 1986 
(Public Law ~; 100 Stat. 3466) is amended 
by striking "7(f)" and inserting in lieu there
of, "8(f)". 
SECTION 2111. AUTHORIZATION OF APPROPRIA

TIONS. 
There are hereby authorized to be appro

priated such sums as may be necessary to 
carry out this Title. 
TITLE XXII-SNOWBASIN LAND EXCHANGE 

ACT 
SECTION 2201. FINDINGS AND DETERMINATION. 

(a) FINDINGS.-The Congress finds that-
(1) in June 1995, Salt Lake City, Utah, was 

selected to host the 2002 Winter Olympic 
Games and the Snowbasin Ski Resort, which 
is owned by the Sun Valley Company, was 
identified as the site of six Olympic events: 
the men's and women's downhills, men's and 
women's Super-Gs, and men's and women's 
combined downhills; 

(2) in order to adequately accommodate 
these events, which are traditionally among 
the most popular and heavily attended at the 
Winter Olympic Games, major new skiing, 
visitor, and support facilities will have to be 
constructed at the Snowbasin Ski Resort on 
land currently administered by the United 
States Forest Service; 

(3) while certain of these new facilities can 
be accommodated on National Forest land 
under traditional Forest Service permitting 
authorities, the base area facilities nec
essary to host visitors to the ski area and 
the Winter Olympics are of such a nature 
that they should logically be located on pri
vate land; 

(4) land exchanges have been routinely uti
lized by the Forest Service to transfer base 
area lands to many other ski areas, and the 
Forest Service and the Sun Valley Company 
have concluded that a land exchange to 
transfer base area lands at the Snowbasin 
Ski Resort to the Sun Valley Company is 
both logical and advisable; 

(5) an environmental impact statement and 
numerous resource studies have been com
pleted by the Forest Service and the Sun 
Valley Company for the lands proposed to be 

transferred to the Sun Valley Company by 
this Title; 

(6) the Sun Valley Company has assembled 
lands with outstanding environmental, rec
reational, and other values to convey to the 
Forest Service in return for the lands it will 
receive in the exchange, and the Forest Serv
ice has identified such lands as desirable for 
acquisition by the United States; and 

(7) completion of a land exchange and ap
proval of a development plan for Olympic re
lated facilities at the Snowbasin Ski Resort 
is essential to ensure that all necessary fa
cilities can be constructed, tested for safety 
and other purposes, and become fully oper
ational in advance of the 2002 Winter Olym
pics and earlier pre-Olympic events. 

(b) DETERMINATION.-The Congress has re
viewed the previous analyses and studies of 
the lands to be exchanged and developed pur
suant to this Title, and has made its own re
view of these lands and issues involved, and 
on the basis of those reviews hereby finds 
and determines that a legislated land ex
change and development plan approval with 
respect to certain National Forest System 
Lands is necessary to meet Olympic goals 
and timetables. 
SECTION 2202. PURPOSE AND INTENT. 

The purpose of this Title is to authorize 
and direct the Secretary to exchange 1,320 
acres of federally-owned land within the 
Cache National Forest in the State of Utah 
for lands of approximately equal value owned 
by the Sun Valley Company. It is the intent 
of Congress that this exchange be completed 
without delay within the period specified by 
section 2104. 
SECTION 2203. DEFINITIONS. 

As used in this Title-
(1) the term "Sun Valley Company" .means 

the Sun Valley Company, a division of Sin
clair Oil Corporation, a Wyoming Corpora
tion, or its successors or assigns; and 

(2) the term "Secretary" means the Sec
retary of Agriculture. 
SECTION 2204. EXCHANGE. 

(a) FEDERAL SELECTED LANDS.-(1) Not 
later than 45 days after the final determina
tion of value of the Federal selected lands, 
the Secretary shall, subject to this Title, 
transfer all right, title, and interest of the 
United States in and to the lands referred to 
in paragraph (2) to the Sun Valley Company. 

(2) The lands referred to in paragraph (1) 
are certain lands within the Cache National 
Forest in the State of Utah comprising 1,320 
acres, more or less, as generally depicted on 
the map entitled "Snowbasin Land Ex
change-Proposed" and dated October 1995. 

(b) NON-FEDERAL OFFERED LANDS.-Upon 
transfer of the Federal selected lands under 
subsection (a), and in exchange for those 
lands, the Sun Valley Company shall simul
taneously convey to the Secretary all right, 
title and interest of the Sun Valley Company 
in and to so much of the following offered 
lands which have been previously identified 
by the United States Forest Service as desir
able by the United States, or which are iden
tified pursuant to paragraph (5) prior to the 
transfer of lands under subsection (a), as are 
of approximate equal value to the Federal 
selected lands: 

(1) Certain lands located within the exte
rior boundaries of the Cache National Forest 
in Weber County, Utah, which comprise ap
proximately 640 acres and are generally de
picted on a map entitled "Lightning Ridge 
Offered Lands", dated October 1995. 

(2) Certain lands located within the Cache 
National Forest in Weber County, Utah, 
which comprise approximately 635 acres and 
are generally depicted on a map entitled 

" Wheeler Creek Watershed Offered Lands
Section 2" dated October 1995. 

(3) Certain lands located within the exte
rior boundaries of the Cache National Forest 
in Weber County, Utah, and lying imme
diately adjacent to the outskirts of the City 
of Ogden, Utah, which comprise approxi
mately 800 acres and are generally depicted 
on a map entitled "Taylor Canyon Offered 
Lands", dated October 1995. 

(4) Certain lands located within the exte
rior boundaries of the Cache National Forest 
in Weber County, Utah, which comprise ap
proximately 2,040 acres and are generally de
picted on a map entitled "North Fork Ogden 
River-Devil 's Gate Valley", dated October 
1995. 

(5) Such additional offered lands in the 
State of Utah as may be necessary to make 
the values of the lands exchanged pursuant 
to this Title approximately equal, and which 
are acceptable to the Secretary. 

(C) SUBSTITUTION OF OFFERED LANDS.-If 
one or more of the precise offered land par
cels identified in paragraphs (1) through (4) 
of subsection (b) is unable to be conveyed to 
the United States due to appraisal or other 
reasons, or if the Secretary and the Sun Val
ley Company mutually agree and the Sec
retary determines that an alternative offered 
land package would better serve long term 
public needs and objectives, the Sun Valley 
Company may simultaneously convey to the 
United States alternative offered lands in 
the State of Utah acceptable to the Sec
retary in lieu of any or all of the lands iden
tified in paragraph (1) through (4) of sub
section (b). 

(d) VALUATION AND APPRAISALS.-(1) Values 
of the lands to be exchanged pursuant to this 
Title shall be equal as determined by the 
Secretary utilizing nationally recognized ap
praisal standards and in accordance with sec
tion 206 of the Federal Land Policy and Man
agement Act of 1976. The appraisal reports 
shall be written to Federal standards as de
fined in the Uniform Appraisal Standards for 
Federal Land Acquisitions. If, due to size, lo
cation, or use of lands exchanged under this 
Title, the values are not exactly equal, they 
shall be equalized by the payment of cash 
equalization money to the Secretary or the 
Sun Valley Company as appropriate in ac
cordance with section 206(b) of the Federal 
Land Policy and Management Act of 1976 (43 
U.S.C. 1716(b)). In order to expedite the con
summation of the exchange directed by this 
Title, the Sun Valley Company shall arrange 
and pay for appraisals of the offered and se
lected lands by a qualified appraiser with ex
perience in appraising similar properties and 
who is mutually acceptable to the Sun Val
ley Company and the Secretary. The ap
praisal of the Federal selected lands shall be 
completed and submitted to the Secretary 
for technical review and approval no later 
than 120 days after the date of enactment of 
this Act, and the Secretary shall make a de
termination of value not later than 30 days 
after receipt of the appraisal. In the event 
the Secretary and the Sun Valley Company 
are unable to agree to the appraised value of 
a certain tract or tracts of land, the ap
praisal, appraisals, or appraisal issues in dis
pute and a final determination of value shall 
be resolved through a process of bargaining 
or submission to arbitration in accordance 
with section 206(d) of the Federal Land Pol
icy and Management Act of 1976 (43 U.S.C. 
1716(d)). 

(2) In order to expedite the appraisal of the 
Federal selected lands, such appraisal shall

(A) value the land in its unimproved state, 
as a single entity for its highest and best use 
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as if in private ownership and as of the date 
of enactment of this Act; 

(B) consider the Federal lands as an inde
pendent property as though in the private 
marketplace and suitable for development to 
its highest and best use; 

(C) consider in the appraisal any encum
brance on the title anticipated to be in the 
conveyance to Sun Valley Company and re
flect its effect on the fair market value of 
the property; and 

(D) not reflect any enhancement in value 
to the Federal selected lands based on the 
existence of private lands owned by the Sun 
Valley Company in the vicinity of the 
Snowbasin Ski Resort, and shall assume that 
private lands owned by the Sun Valley Com
pany are not available for use in conjunction 
with the Federal selected lands. 
SECTION 2205. GENERAL PROVISIONS RELATING 

TO THE EXCHANGE. 
(a) IN GENERAL.-The exchange authorized 

by this Title shall be subject to the following 
terms and conditions: 

(1) RESERVED RIGHTS-OF-WAY.-ln any deed 
issued pursuant to section 5(a), the Sec
retary shall reserve in the United States a 
right of reasonable access across the con
veyed property for public access and for ad
ministrative purposes of the United States 
necessary to manage adjacent federally
owned lands. The terms of such reservation 
shall be prescribed by the Secretary within 
30 days after the date of the enactment of 
this Act. 

(2) RIGHT OF RESCISSION.-This Title shall 
not be binding on either the United States or 
the Sun Valley Company if, within 30 days 
after the final determination of value of the 
Federal selected lands, the Sun Valley Com
pany submits to the Secretary a duly au
thorized and executed resolution of the Com
pany stating its intention not to enter into 
the exchange authorized by this Title. 

(b) WITHDRAWAL.-Subject to valid existing 
rights, effective on the date of enactment of 
this Act, the Federal selected lands de
scribed in section 5(a)(2) and all National 
Forest System lands currently under special 
use permit to the Sun Valley Company at 
the Snowbasin Ski Resort are hereby with
drawn from all forms of appropriation under 
the public land laws (including the mining 
laws) and from disposition under all laws 
pertaining to mineral and geothermal leas
ing. 

(c) DEED.-The conveyance of the offered 
lands to the United States under this Title 
shall be by general warranty or other deed 
acceptable to the Secretary and in conform
ity with applicable title standards of the At
torney General of the United States. 

(d) STATUS OF LANDS.-Upon acceptance of 
title by the Secretary, the land conveyed to 
the United States pursuant to this Title 
shall become part of the Wasatch or Cache 
National Forests as appropriate, and the 
boundaries of such National Forests shall be 
adjusted to encompass such lands. Once con
veyed, such lands shall be managed in ac
cordance with the Act of March 1, 1911, as 
amended (commonly known as the "Weeks 
Act"), and in accordance with the other 
laws, rules and regulations applicable to Na
tional Forest System lands. This subsection 
does not limit the Secretary's authority to 
adjust the boundaries pursuant to section 11 
of the Act of March 1, 1911 ("Weeks Act"). 
For the purposes of section 7 of the Land and 
Water Conservation Fund Act of 1965 (16 
U.S.C. 4601-9), the boundaries of the Wasatch 
and Cache National Forests, as adjusted by 
this Title, shall be considered to be bound
aries of the forests as of January 1, 1965. 

SECTION 2206. PHASE I FACILITY CONSTRUCTION 
AND OPERATION. 

(a) PHASE I FACILITY FINDING AND RE
VIEW.-(1) The Congress has reviewed the 
Snowbasin Ski Area Master Development 
Plan dated October 1995 (hereinafter in this 
section referred to as the " Master Plan"). On 
the basis of such review, and review of pre
viously completed environmental and other 
resource studies for the Snowbasin Ski Area, 
Congress hereby finds that the "Phase I" fa
cilities referred to in the Master Plan to be 
located on National Forest System land 
after consummation of the land exchange di
rected by this Title are limited in size and 
scope, are reasonable and necessary to ac
commodate the 2002 Olympics, and in some 
cases are required to provide for the safety of 
skiing competitors and spectators. 

(2) Within 60 days after the date of enact
ment of this Act, the Secretary and the Sun 
Valley Company shall review the Master 
Plan insofar as such plan pertains to Phase 
I facilities which are to be constructed and 
operated wholly or partially on National 
Forest System lands retained by the Sec
retary after consummation of the land ex
change directed by this Title. The Secretary 
may modify such Phase I facilities upon mu
tual agreement with the Sun Valley Com
pany or by imposing conditions pursuant to 
subsection (b) of this section. 

(3) Within 90 days after the date of enact
ment of this Act, the Secretary shall submit 
the reviewed Master Plan on the Phase I fa
cilities, including any modifications made 
thereto pursuant to paragraph (2), to the 
Committee on Energy and Natural Resources 
of the United States Senate and the Commit
tee on Resources of the United States House 
of Representatives for a 30-day review period. 
At the end of the 30-day period, unless other
wise directed by Act of Congress, the Sec
retary may issue all necessary authoriza
tions for construction and operation of such 
facilities or modifications thereof in accord
ance with the procedures and provisions of 
subsection (b) of this section. 

(b) PHASE I FACILITY APPROVAL, CONDI
TIONS, AND TIMETABLE.-W1th1n 120 days of 
receipt of an application by the Sun Valley 
Company to authorize construction and op
eration of any particular Phase I facility, fa
cilities, or group of facilities, the Secretary, 
in consultation with the Sun Valley Com
pany, shall authorize construction and oper
ation of such facility, facilities, or group of 
facilities, subject to the general • policies of 
the Forest Service pertaining to the con
struction and operation of ski area facilities 
on National Forest System lands and subject 
to reasonable conditions to protect National 
Forest System resources. In providing au
thorization to construct and operate a facil
ity, facilities, or group of fac111ties, the Sec
retary may not impose any condition that 
would significantly change the location, size, 
or scope of the applied for Phase I facility 
unless--

(1) the modification is mutually agreed to 
by the Secretary and the Sun Valley Com
pany; or 

(2) the modification is necessary to protect 
health and safety. Nothing in this section 
shall be construed to affect the Secretary's 
responsibility to monitor and assure compli
ance with the conditions set forth in the con
struction and operation authorization. 

(C) CONGRESSIONAL DIRECTIONS.-Notwith
standing any other provision of law, Con
gress finds that consummation of the land 
exchange directed by this Title and all deter
minations, authorizations, and actions taken 
by the Secretary pursuant to this Title per
taining to Phase I facilities on National For-

est System lands, or any modifications 
thereof, to be nondiscretionary actions au
thorized and directed by Congress and hence 
to comply with all procedural and other re
quirements of the laws of the United States. 
Such determinations, authorizations, and ac
tions shall not be subject to administrative 
or judicial review. 
SECTION 2207. NO PRECEDENT. 

Nothing in section 2104(d)(2) of this Title 
relating to conditions or limitations on the 
appraisal of the Federal lands, or any provi
sion of section 2106 relating to the approval 
by the Congress or the Forest Service of fa
cilities on National Forest System lands, 
shall be construed as a precedent for subse
quent legislation. 

TITLE XXIII-COWNIAL NATIONAL 
HISTORICAL PARK 

SECTION 2301. COLONIAL NATIONAL HISTORICAL 
PARK. 

(a) TRANSFER AND RIGHTS-OF-WAY.-The 
Secretary of the Interior (hereinafter in this 
Title referred to as the "Secretary") is au
thorized to transfer, without reimbursement, 
to York County, Virginia, that portion of the 
existing sewage disposal system, including 
related improvements and structures, owned 
by the United States and located within the 
Colonial National Historical Park, together 
with such rights-of-way as are determined by 
the Secretary to be necessary to maintain 
and operate such system. 

(b) REPAIR AND REHABILITATION OF SYS
TEM.-The Secretary is authorized to enter 
into a cooperative agreement with York 
County, Virginia, under which the Secretary 
will pay a portion, not to exceed sno.ooo, of 
the costs of repair and rehabilitation of the 
sewage disposal system referred to in sub
section (a). 

(c) FEES AND CHARGES.-In consideration 
for the rights-of-way granted under sub
section (a), and in recognition of the Na
tional Park Service's contribution author
ized under subsection (b), the cooperative 
agreement under subsection (b) shall provide 
for a reduction in, or the elimination of, the 
amounts charged to the National Park Serv
ice for its sewage disposal. The cooperative 
agreement shall also provide for minimizing 
the impact of the sewage disposal system on 
the park and its resources. Such system may 
not be enlarged or substantially altered 
without National Park Service concurrence. 
SECTION 2302. INCLUSION OF LAND IN COLONIAL 

NATIONAL WSTORICAL PARK. 
Notwithstanding the provisions of the Act 

of June 28, 1938 (52 Stat. 1208; 16 U.S.C. 81b et 
seq.), limiting the average width of the Colo
nial Parkway, the Secretary of the Interior 
is authorized to include within the bound
aries of Colonial National Historical Park 
and acquire by donation, exchange, or pur
chase with donated or appropriated funds-

(1) the lands or interests in lands described 
as lots 30 to 48, inclusive; 

(2) the portion of lot 49 that is 200 feet in 
width from the existing boundary of Colonial 
National Historical Park; 

(3) a 3.2-acre archaeological site, as shown 
on the plats titled "Page Landing At James
town being a subdivision of property of Neck 
0 Land Limited Partnership" dated June 21, 
1989, sheets 2 and 3 of 3 sheets and bearing 
National Park Service Drawing Number 
333.80031; and 

(4) all or a portion of the adjoining lot 
number 11 of the Neck 0 Land Hundred Sub
division, with or without improvements. 
SECTION 2303. AUTHORIZATION OF APPROPRIA· 

TIONS. 
There are authorized to be appropriated 

such sums as are necessary to carry out this 
Title. 
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TITLE XXIV-WOMEN'S RIGHTS NATIONAL 

HISTORICAL PARK 
SECTION 2401. INCLUSION OF OTHER PROP

ERTIES. 
Section 1601(c) of Public Law 96-S07 (16 

U.S.C. 41011) is amended to read as follows: 
"To carry out the purposes of this section 
there is hereby established the Women's 
Rights National Historical Park (hereinafter 
in this section referred to as the "park"). 
The park shall consist of the following des
ignated sites in Seneca Falls and Waterloo, 
New York: 

"(1) Stanton House, 32 Washington Street, 
Seneca Falls; 

"(2) dwelling, 30 Washington Street, Sen
eca Falls; 

"(3) dwelling, 34 Washington Street, Sen
eca Falls; 

"(4) lot, 26-28 Washington Street, Seneca 
Falls; 

"(5) former Wesleyan Chapel, 126 Fall 
Street, Seneca Falls; 

"(6) theater, 128 Fall Street, Seneca Falls; 
"(7) McClintock House, 16 East Williams 

Street, Waterloo; 
"(8) Hunt House, 401 East Williams Street, 

Waterloo; 
"(9) not to exceed 1 acre, plus improve

ments, as determined by the Secretary, in 
Seneca Falls for development of a mainte
nance facility 

"(10) dwelling, Seneca Street, Seneca 
Falls; 

"(11) dwelling, 10 Seneca Street, Seneca 
Falls; 

"(12) parcels adjacent to Wesleyan Chapel 
Block, including Clinton Street, Fall Street, 
and Mynderse Street, Seneca Falls; and 

"(13) dwelling, 12 East Williams Street, 
Waterloo.". 
SECTION 2402. MISCELLANEOUS AMENDMENTS. 

Section 1601 of Public Law 96-607 (16 U.S.C. 
410ll) is amended by redesignating subsection 
(i) as "(i)(1)" and inserting at the end thereof 
the following new paragraph: 

"(2) In addition to those sums appropriated 
prior to the date of enactment of this para
graph for land acquisition and development, 
there is hereby authorized to be appropriated 
an additional $2,000,000. ". 

TITLE XXV-FRANKLIN D. ROOSEVELT 
FAMILY LANDS 

SECTION 2501. ACQUISmON OF LANDS. 
(a) IN GENERAL.-(1) The Secretary of the 

Interior (hereinafter referred to as the "Sec
retary") is authorized to acquire, by pur
chase with donated or appropriated funds, 
donation, or otherwise, lands and interests 
therein in the following properties located at 
Hyde Park, New York identified as lands 
critical for protection as depicted on the 
map entitled "Roosevelt Family Estate" and 
dated September 1994-

(A) the "Open Park Hodhome Tract", con
sisting of approximately 40 acres, which 
shall be the highest priority for acquisition; 

(B) the "Top Cottage Tract", consisting of 
approximately 30 acres; and 

(C) the "Poughkeepsie Shopping Center, 
Inc. Tract", consisting of approximately 55 
acres. 

(b) ADMINISTRATION.-Lands and interests 
therein acquired by the Secretary pursuant 
to this Title shall be added to, and adminis
tered by the Secretary as part of the Frank
lin Delano Roosevelt National Historic Site 
or the Eleanor Roosevelt National Historic 
Site, as appropriate. 

(C) AUTHORIZATION OF APPROPRIATIONS.
There is hereby authorized to be appro
priated not to exceed $3,000,000 to carry out 
this Title. 

TITLE XXVI-GREAT FALLS HISTORIC 
DISTRICT, NEW JERSEY 

SECTION 2601. FINDINGS. 
Congress finds that-
(1) the Great Falls Historic District in the 

State of New Jersey is an area of historical 
significance as an early site of planned in
dustrial development, and has remained 
largely intact, including architecturally sig
nificant structures; 

(2) the Great Falls Historic District is list
ed on the National Register of Historic 
Places and has been designated a National 
Historic Landmark; 

(3) the Great Falls Historic District is situ
ated within a one-half hour's drive from New 
York City and a 2 hour's drive from Philadel
phia, Hartford, New Haven, and Wilmington; 

(4) the District was developed by the Soci
ety of Useful Manufactures, an organization 
whose leaders included a number of histori
cally renowned individuals, including Alex
ander Hamilton; and 

(5) the Great Falls Historic District has 
been the subject of a number of studies that 
have shown that the District possesses a 
combination of historic significance and nat
ural beauty worthy of and uniquely situated 
for preservation and redevelopment. 
SECTION 2602. PURPOSES. 

The purposes of this Title are-
(1) to preserve and interpret, for the edu

cational and inspirational benefit of the pub
lic, the contribution to our national heritage 
of certain historic and cultural lands and 
edifices of the Great Falls Historic District, 
with emphasis on harnessing this unique 
urban environment for its educational and 
recreational value; and 

(2) to enhance economic and cultural rede
velopment within the District. 
SECTION 2603. DEFINITIONS. 

In this Act: 
(1) DISTRICT.-The term "District" means 

the Great Falls Historic District established 
by section 5. 

(2) SECRETARY.-The term "Secretary" 
means the Secretary of the Interior. 
SECTION 2604. GREAT FALLS mSTORIC DIS

TRICT. 
(a) ESTABLISHMENT.-There is established 

the Great Falls Historic District in the city 
of Paterson, in Passaic County, New Jersey. 

(b) BOUNDARIES.-The boundaries of the 
District shall be the boundaries specified for 
the Great Falls Historic District listed on 
the National Register of Historic Places. 
SECTION 2605. DEVELOPMENT PLAN. 

(a) GRANTS AND COOPERATIVE AGREE
MENTS.-The Secretary may make grants and 
enter into cooperative agreements with the 
State of New Jersey, local governments, and 
private nonprofit entities under which the 
Secretary agrees to pay not more than 50 
percent of the costs of-

(1) preparation of a plan for the develop
ment of historic, architectural, natural, cul
tural, and interpretive resources within the 
District; and 

(2) implementation of projects approved by 
the Secretary under the development plan. 

(b) CONTENTS OF PLAN.-The development 
plan shall include-

(1) an evaluation of-
(A) the physical condition of historic and 

architectural resources; and 
(B) the environmental and flood hazard 

conditions within the District; and 
(2) recommendations for-
( A) rehabilitating, reconstructing, and 

adaptively reusing the historic and architec
tural resources; 

(B) preserving viewsheds, focal points, and 
streetscapes; 

(C) establishing gateways to the District; 
(D) establishing and maintaining parks and 

public spaces; 
(E) developing public parking areas; 
(F) improving pedestrian and vehicular cir

culation within the District; 
(G) improving security within the District, 

with an emphasis on preserving historically 
significant structures from arson; and 

(H) establishing a visitors' center. 
SECTION 2606. RESTORATION, PRESERVATION, 

AND INTERPRETATION OF PROP
ERTIES. 

(a) COOPERATIVE AGREEMENTS.-The Sec
retary may enter into cooperative agree
ments with the owners of properties within 
the District that the Secretary determines 
to be of historical or cultural significance, 
under which the Secretary may-

(1) pay not more than 50 percent of the cost 
of restoring and improving the properties; 

(2) provide technical assistance with re
spect to the preservation and interpretation 
of the properties; and 

(3) mark and provide interpretation of the 
properties. 

(b) PROVISIONS.-A cooperative agreement 
under subsection (a) shall provide that-

(1) the Secretary shall have the right of ac
cess at reasonable times to public portions of 
the property for interpretive and other pur
poses; 

(2) no change or alteration may be made in 
the property except with the agreement of 
the property owner, the Secretary, and any 
Federal agency that may have regulatory ju
risdiction over the property; and 

(3) if at any time the property is converted, 
used, or disposed of in a manner that is con
trary to the purposes of this Act, as deter
mined by the Secretary, the property owner 
shall be liable to the Secretary for .the great
er of-

(A) the amount of assistance provided by 
the Secretary for the property; or 

(B) the portion of the increased value of 
the property that is attributable to that as
sistance, determined as of the date of the 
conversion, use, or disposal. 

(C) APPLICATIONS.-
(1) IN GENERAL.-A property owner that de

sires to enter into a cooperative agreement 
under subsection (a) shall submit to the Sec
retary an application describing how the 
project proposed to be funded will further 
the purposes of the District. 

(2) CONSIDERATION.-In making such funds 
available under this section, the Secretary 
shall give consideration to projects that pro
vide a greater leverage of Federal funds. 
SECTION 2607. AUTHORIZATION OF APPROPRIA-

TIONS. 
There are authorized to be appropriated to 

the Secretary to carry out this Title-
(1) $250,000 for grants and cooperative 

agreements for the development plan under 
section 6; and 

(2) S50,000 for the provision of technical as
sistance and $3,000,000 for the provision of 
other assistance under cooperative agree
ments under section 7. 

TITLE XXVII-RIO PUERCO WATERSHED 
SECTION 2701. FINDINGS. 

Congress finds that-
(1) over time, extensive ecological changes 

have occurred in the Rio Puerco watershed, 
including-

(A) erosion of agricultural and range lands; 
(B) impairment of waters due to heavy 

sedimentations; 
(C) reduced productivity of renewable re

sources; 
(D) loss of biological diversity; 
(E) loss of functioning riparian areas; and 
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(F) loss of available surface water; 
(2) damage to the watershed has seriously 

affected the economic and cultural well
being of its inhabitants, including-

(A) loss of communities that were based on 
the land and were self-sustaining; and 

(B) adverse effects on the traditions, cus
toms, and cultures of the affected commu
nities; 

(3) a heal thy and sustainable ecosystem is 
essential to the long-term economic and cul
tural viability of the region; 

(4) the impairment of the Rio Puerco wa
tershed has caused damage to the ecological 
and economic well-being of the area below 
the junction of the Rio Puerco with the Rio 
Grande, including-

(A) disruption of ecological processes; 
(B) water quality impairment; 
(C) significant reduction in the water stor

age capacity and life expectancy of the Ele
phant Butte Dam and Reservoir system due 
to sedimentation; 

(D) chronic problems of irrigation system 
channel maintenance; and 

(E) increased risk of flooding caused by 
sediment accumulation; 

(5) the Rio Puerco is a major tributary of 
the Rio Grande, and the coordinated imple
mentation of ecosystem-based best manage
ment practices for the Rio Puerco system 
could benefit the larger Rio Grande system; 

(6) the Rio Puerco watershed has been 
stressed from the loss of native vegetation, 
introduction of exotic species, and alteration 
of riparian habitat which had disrupted the 
original dynamics of the river and disrupted 
natural ecological processes; 

(7) the Rio Puerco wa rshed is a mosaic of 
private, Federal, tribal st. and State land 
ownership with diverse, sometimes differing 
management objectives; 

(8) development, implementation, and 
monitoring of an effective watershed man
agement program for the Rio Puerco water
shed is best achieved through cooperation 
among affected Federal, state, local and 
tribal entities; ' 

(9) the Secretary of the Interior, acting 
through the Director of the bureau of Land 
Management, in consultation with Federal, 
State, local, and tribal entitles and in co
operation with the Rio Puerco Watershed 
Committee, is best suited to coordinate man
agement efforts in the Rio Puerco Water
shed; and 

(10) accelerating the pace of improvement 
in the Rio Puerco Watershed on a coordi
nated, cooperative basis will benefit persons 
living in the watershed as well as down
stream users on the Rio Grande. 
SECTION 2702. MANAGEMENT PROGRAM. 

(a) IN GENERAL.-The Secretary of the In
terior, acting through the Director of the 
Bureau of Land Management shall-

(1) in consultation with the Rio Puerco 
Management Committee established by sec
tion 4-

(A) establish a clearinghouse for research 
and information on management within the 
area identified as the Rio Puerco Drainage 
Basin, as depicted on the map entitled "the 
Rio Puerco Watershed" dated June 1994, in
cluding-

(i) current and historical natural resource 
conditions; and 

(ii) data concerning the extent and causes 
of watershed impairment; and 

(B) establish an inventory of best manage
ment practices and related monitoring ac
tivities that have been or may be imple
mented within the area identified as the Rio 
Puerco Watershed Project, ad depicted on 
the map entitled "the Rio Puerco Water
shed" dated June 1994; and 

(2) provide support to the Rio Puerco Man
agement Committee to identify objectives, 
monitor results of ongoing projects, and de
velop alternative watershed management 
plans for the Rio Puerco Drainage Basin, 
based on best management practices. 

(b) RIO PUERCO MANAGEMENT REPORT.-
(1) IN GENERAL.-Not later than 2 years 

after the date of enactment of this Act, the 
Secretary of the Interior, in consultation 
with the Rio Puerco Management Commit
tee, shall prepare a report for the improve
ment of watershed conditions in the Rio 
Puerco Drainage Basin described in sub
section (a)(l). 

(2) CONTENTS.-The report under paragraph 
(1) shall-

(A) identify reasonable and appropriate 
goals and objectives for landowners and man
agers in the Rio Puerco watershed· 

(B) describe potential alternative actions 
to meet the goals and objectives, including 
proven best management practices and costs 
associated with implementing the actions; 

(C) recommend voluntary implementation 
of appropriate best management practices on 
public and private lands; 

(D) provide for cooperative development of 
management guidelines for maintaining and 
improving the ecological, cultural, and eco
nomic conditions on public and private 
lands; 

(E) provide for the development of public 
participation and community outreach pro
grams that would include proposals for-

(i) cooperative efforts with private land
owners to encourage implementation of best 
management practices within the watershed; 
and 

(11) Involvement of private citizens in re
storing the watershed; 

(F) provide for the development of propos
als for voluntary cooperative programs 
among the members of the Rio Puerco Man
agement Committee to implement best man
agement practices in a coordinated, consist
ent, and cost-effective manner; 

(G) provide for the encouragement of, and 
support implementation of, best manage
ment practices on private lands; and 

(H) provide for the development of propos
als for a monitoring system that-

(i) builds on existing data available from 
private, Federal, and State sources; 

(11) provides for the coordinated collection, 
evaluation, and interpretation of additional 
data as needed or collected; and 

(111) will provide information to-
(!) assess existing resource and socio

economic conditions; 
(II) identify priority implementation ac

tions; and 
(ill) assess the effectiveness of actions 

taken. 
SECTION 2703. RIO PUERCO MANAGEMENT COM· 

MITI'EE. 

(a) ESTABLISHMENT.-There is established 
the Rio Puerco Management Committee (re
ferred to in this section as the "Commit
tee"). 

(b) MEMBERSHIP.-The Committee shall be 
convened by a representative of the Bureau 
of Land Management and shall include rep
resen ta ti ves from-

(1) the Rio Puerco Watershed Committee· 
(2) affected tribes and pueblos; ' 
(3) the National Forest Service of the De-

partment of Agriculture; 
(4) the Bureau of Reclamation· 
(5) the United States Geologic~! Survey; 
(6) the Bureau of Indian Affairs; 
(7) the United States Fish and Wildlife 

Service; 
(8) the Army Corps of Engineers; 

(9) the Natural Resources Conservation 
Service of the Department of Agriculture; 

(10) the State of New Mexico, including the 
New Mexico Environment Department of the 
State Engineer; 

(11) affected local soil and water conserva-
tion districts; 

(12) the Elephant Butte Irrigation District; 
(13) private landowners; and 
(14) other interested citizens. 
(c) DUTIES.-The Rio Puerco Management 

Committee shall-
(1) advise the Secretary of the Interior, 

acting through the Director of the Bureau of 
Land Management, on the development and 
implementation of the Rio Puerco Manage
ment Program described in section 3; and 

(2) serve as a forum for information about 
activities that may affect or further the de
velopment and implementation of the best 
management practices described in section 3. 

(d) TERMINATION.-The Committee shall 
terminate on the date that is 10 years after 
the date of enactment of this Act. 
SECTION 2704. REPORT. 

Not later than the date that is 2 years 
after the date of enactment of this Act, and 
biennially thereafter, the Secretary of the 
Interior, in consultation with the Rio Puerco 
Management Committee, shall transmit to 
the Committee on Energy and Natural Re
sources of the Senate and to the Committee 
on Resources of the House of Representatives 
a report containing-

(!) a summary of activities of the manage
ment program under section 3; and 

(2) proposals for joint implementation ef
forts, including funding recommendations. 
SECTION 2705. LOWER RIO GRANDE HABITAT 

STUDY. 
(a) IN GENERAL.-The Secretary of the In

terior, in cooperation with appropriate State 
agencies, shall conduct a study of the Rio 
Grande that-

(1) shall cover the distance from Caballo 
Lake to Sunland Park, New Mexico; and 

(2) may cover a greater distance. 
(b) CONTENTS.-The study under subsection 

(a) shallinclude-
(1) a survey of the current habitat condi

tions of the river and its riparian environ
ment; 

(2) identification of the changes in vegeta
tion and habitat over the past 400 years and 
the effect of the changes on the river and ri
parian area; and 
. (3) an assessment of the feasibility, bene

fltS, and problems associated with activities 
to prevent further habitat loss and to restore 
habitat through reintroduction or establish
ment of appropriate native plant species. 

(C) TRANSMITTAL.-Not later than 3 years 
after the date on which funds are made avail
able to carry out this Act, the Secretary of 
the Interior shall transmit the study under 
subsection (a) to the Committee on Energy 
and Natural Resources of the Senate and to 
the Committee on Resources of the House of 
Representatives. 
SECTION 2706. AUTHORIZATION OF APPROPRIA· 

TIONS. 
There is authorized to be appropriated to 

carry out sections 1, 2, 3, 4, and 5 a total of 
S7,500,000 for the 10 fiscal years beginning 
after the date of enactment of this Act. 

TITLE XXVIII-COLUMBIA BASIN 
SECTION 2801. LAND EXCHANGE. 

The Secretary of the Interior (hereinafter 
referred to as the "Secretary") is authorized 
to convey to the Boise Cascade Corporation 
(hereinafter referred to as the "Corpora
tion"), a corporation formed under the stat
utes of the State of Delaware, with its prin
cipal place of business at Boise, Idaho, title 
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to approximately seven acres of land, more 
or less. located in sections 14 and 23, town
ship 36 north, range 37 east, Willamette Me
ridian, Stevens County, Washington, further 
identified in the records of the Bureau of 
Reclamation, Department of the Interior, as 
Tract No. GC-19860, and to accept from the 
Corporation in exchange therefor, title to ap
proximately one hundred and thirty-six 
acres of land located in section 19, township 
37 north, range 38 east and section 33, town
ship 38 north, range 37 east, Willamette Me
ridian, Stevens County, Washington, and fur
ther identified in the records of the Bureau 
of Reclamation, Department of the Interior, 
as Tract No. GC-19858 and Tract No. GC-
19859, respectively. 
SECTION 2802. APPRAISAL. 

The properties so exchanged either shall be 
approximately equal in fair market value or 
if they are not approximately equal, shall be 
equalized by the payment of cash to the Cor
poration or to the Secretary as required or 
in the event the value of the Corporation's 
lands is greater, the acreage may be reduced 
so that the fair market value is approxi
mately equal: Provided, That the Secretary 
shall order appraisals made of the fair mar
ket value of each tract of land included in 
the exchange without consideration for im
provements thereon: Provided further, That 
any cash payment received by the Secretary 
shall be covered in the Reclamation Fund 
and credited to the Columbia Basin project. 
SECTION 2803. ADMINISTRATIVE COSTS. 

Costs of conducting the necessary land sur
veys, preparing the legal description of the 
lands to be conveyed, performing the ap
praisals, and administrative costs incurred 
in completing the exchange shall be borne by 
the Corporation. 
SECTION 2804. LIABILITY FOR HAZARDOUS SUB

STANCES. 
(a) The Secretary shall not acquire any 

lands under this Title if the Secretary deter
mines that such lands, or any portion there
of, have become contaminated with hazard
ous substances (as defined in the Comprehen
sive Environmental Response, Compensa
tion, and Liability Act (42 U.S.C. 9601)). 

(b) Notwithstanding any other provision of 
law, the United States shall have no respon
sibility or liability with respect to any haz
ardous wastes or other substances placed on 
any of the lands covered by this Title after 
their transfer to the ownership of any party, 
but nothing in this Act shall be construed as 
either diminishing or increasing any respon
sibility or liability of the United States 
based on the condition of such lands on the 
date of their transfer to the ownership of an
other party. The Corporation shall indem
nify the United States for liab1l1ties arising 
under the Comprehensive Environmental Re
sponse, Compensation, and Liability Act (42 
U.S.C. 9601), and the Resource Conservation 
Recovery Act (42 U.S.C. 6901 et seq.). 
SECTION 2805. AUTHORIZATION OF APPROPRIA

TIONS. 
There are authorized to be appropriated 

such sums as may be necessary to carry out 
the purpose of this Title. 

TITLE XXIX-GRAND LAKE CEMETERY 
SECTION 2901. MAINTENANCE OF CEMETERY IN 

ROCKY MOUNTAIN NATIONAL PARK. 
(a) AGREEMENT.-Notwithstanding any 

other law, not later than 6 months after the 
date of enactment of this Act, the Secretary 
of the Interior shall enter into an appro
priate form of agreement with the town of 
Grand Lake, Colorado, authorizing the town 
to maintain permanently, under appropriate 
terms and conditions, a cemetery within the 

boundaries of the Rocky Mountain National 
Park. 

(a) CEMETERY BOUNDARIES.-The cemetery 
shall be comprised of approximately 5 acres 
of land, as generally depicted on the map en
titled "Grand Lake Cemetery" and dated 
February 1995. 

(c) AVAILABILITY FOR PUBLIC lNSPECTION.
The Secretary of the Interior shall place the 
map described in subsection (b) on file, and 
make the map available for public inspec
tion, in the headquarters office of the Rocky 
Mountain National Park. 

(d) LIMITATION.-The cemetery shall not be 
extended beyond the boundaries of the ceme
tery shown on the map described in sub
section (b). 

TITLE XXX-OLD SPANISH TRAIL 
SECTION 3001. DESIGNATION. 

Section 5(c) of the National Trails System 
Act (16 U.S.C. 1244(c)) is amended by adding 
at the end the following new paragraph: 

"(36) The Old Spanish Trail, beginning in 
Santa Fe, New Mexico, proceeding through 
Colorado and Utah, and ending in Los Ange
les, California, and the Northern Branch of 
the Old Spanish Trail, beginning near 
Espanola, New Mexico, proceeding through 
Colorado, and ending near Crescent Junc
tion, Utah." 
TITLE XXXI-BLACKSTONE RIVER VALLEY 

NATIONAL HERITAGE CORRIDOR 
SECTION 3101. BOUNDARY CHANCES. 

Section 2 of the Act entitled "An Act toes
tablish the Blackstone River Valley National 
Heritage Corridor in Massachusetts and 
Rhode Island", approved November 10, 1986 
(Public Law 00-647; 16 U.S.C. 461 note), is 
amended by striking the first sentence and 
inserting the following new sentence: "The 
boundaries shall include the lands and water 
generally depicted on the map entitled 
Blackstone River Valley National Heritage 
Corridor Boundary Map, numbered BRV-80-
80,011, and dated May 2, 1993.". 
SECTION 3102. TERMS. 

Section 3(c) of the Act entitled "An Act to 
establish the Blackstone River Valley Na
tional Heritage Corridor in Massachusetts 
and Rhode Island", approved November 10, 
1986 (Public Law 99-647; 16 U.S.C. 461 note), is 
amended by inserting immediately before 
the period at the end the following: ", but 
may continue to serve after the expiration of 
this term until a successor has been ap
pointed". 
SECTION 3103. REVISION OF PLAN. 

Section 6 of the Act entitled "An Act toes
tablish the Blackstone River Valley National 
Heritage Corridor in Massachusetts and 
Rhode Island", approved November 10, 1986 
(Public Law 99-647; 16 U.S.C. 461 note), is 
amended by adding at the end the following 
new subsection: 

"(d) REVISION OF PLAN.-(1) Not later than 
1 year after the date of enactment of this 
subsection, the Commission, with the ap
proval of the Secretary, shall revise the Cul
tural Heritage and Land Management Plan. 
The revision shall address the boundary 
change and shall include a natural resource 
inventory of areas or features that should be 
protected, restored, managed, or acquired be
cause of their contribution to the under
standing of national cultural landscape val
ues. 

"(2) No changes other than minor revisions 
may be made in the approved plan as amend
ed without the approval of the Secretary. 
The Secretary shall approve or disapprove 
any proposed change in the plan, except 
minor revisions, in accordance with sub
section (b).". 

SECTION 3104. EXTENSION OF COMMISSION. 
Section 7 of the Act entitled "An Act toes

tablish the Blackstone River Valley National 
Heritage Corridor in Massachusetts and 
Rhode Island", approved November 10, 1986 
(Public Law 99-647; 16 U.S.C. 461 note), is 
amended to read as follows: 

"TERMINATION OF COMMISSION 
"SEC. 7. (a) TERMINATION.-Except as pro

vided in subsection (b), the Commission shall 
terminate on the date that is 10 years after 
the date of enactment of the Blackstone 
River Valley National Heritage Corridor 
Amendments Act of 1995. 

"(b) EXTENSION.-The Commission may be 
extended for an additional term of 10 years 
if-

"(1) not later than 180 days before the ter
mination of the Commission, the Commis
sion determines that an extension is nec
essary to carry out this Title; 

"(2) the Commission submits a proposed 
extension to the appropriate committees of 
the Senate and the House of Representatives; 
and 

"(3) the Secretary, the Governor of Massa
chusetts, and the Governor of Rhode Island 
each approve the extension. 

"(C) DETERMINATION OF APPROVAL.-The 
Secretary shall approve the extension if the 
Secretary finds that-

"(1) the Governor of Massachusetts and the 
Governor of Rhode Island provide adequate 
assurances of continued tangible contribu
tion and effective policy support toward 
achieving the purposes of this Title; and 

"(2) the Commission is effectively assisting 
Federal, State, and local authorities to re
tain, enhance, and interpret the distinctive 
character and nationally significant re
sources of the Corridor.''. 
SECTION 3105. IMPLEMENTATION OF THE PLAN. 

Subsection (c) of section 8 of the Act enti
tled "An Act to establish the Blackstone 
River Valley National Heritage Corridor in 
Massachusetts and Rhode Island", approved 
November 10, 1986 (Public Law 99-647; 16 
U.S.C. 461 note), is amended to read as fol
lows: 

"(c) lMPLEMENTATION.-(1) To assist in the 
implementation of the Cultural Heritage and 
Land Management Plan in a manner consist
ent with purposes of this Title, the Secretary 
is authorized to undertake a limited program 
of financial assistance for the purpose of pro
viding funds for the preservation and res
toration of structures on or eligible for in
clusion on the National Register of Historic 
Places within the Corridor which exhibit na
tional significance or provide a wide spec
trum of historic, recreational, or environ
mental education opportunities to the gen
eral public. 

"(2) To be eligible for funds under this sec
tion, the Commission shall submit an appli
cation to the Secretary that includes--

"(A) a 10-year development plan including 
those resource protection needs and projects 
critical to maintaining or interpreting the 
distinctive character of the Corridor; and 

"(B) specific descriptions of annual work 
programs that have been assembled, the par
ticipating parties, roles, cost estimates, 
cost-sharing, opr cooperative agreements 
necessary to carry out the development plan. 

"(3) Funds made available pursuant to this 
subsection shall not exceed 50 percent of the 
total cost of the work programs. 

"(4) In making the funds available, the 
Secretary shall give priority to projects that 
attract greater non-Federal funding sources. 

"(5) Any payment made for the purposes of 
conservation or restoration of real property 
or structures shall be subject to an agree
ment either-
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"(A) to convey a conservation or preserva

tion easement to the Department of Environ
mental Management or to the Historic Pres
ervation Commission, as appropriate, of the 
State in which the real property or structure 
is located; or 

"(B) that conversion, use, or disposal of 
the resources so assisted for purposes con
trary to the purposes of this Title, as deter
mined by the Secretary, shall result in a 
right of the United States for reimbursement 
of all funds expended upon such resources or 
the proportion of the increased value of the 
resources attributable to such funds as de
termined at the time of such conversion, use, 
or disposal, whichever is greater. 

"(6) The authority to determine that a 
conversion, use, or disposal of resources has 
been carried out contrary to the purposes of 
this Title in violation of an agreement en
tered into under paragraph (5)(A) shall be 
solely at the discretion of the Secretary.". 
SECTION 3106. LOCAL AUTHORITY. 

Section 5 of the Act entitled "An Act toes
tablish the Blackstone River Valley National 
Heritage Corridor in Massachusetts and 
Rhode Island", approved November 10, 1986 
(Public Law 99--647; 16 U.S.C. 461 note), is 
amended by adding at the end the following 
new subsection: 

"(j) LOCAL AUTHORITY AND PRIVATE PROP
ERTY NOT AFFECTED.-Nothing in this Title 
shall be construed to affect or to authorize 
the Commission to interfere with-

"(1) the rights of any person with respect 
to private property; or 

"(2) any local zoning ordinance or land use 
plan of the Commonwealth of Massachusetts 
or a political subdivision of such Common
wealth.". 
SECTION 3107. AUTHORIZATION OF APPROPRIA

TIONS. 
Section 10 of the Act entitled "An Act to 

establish the Blackstone River Valley Na
tional Heritage Corridor in Massachusetts 
and Rhode Island", approved November 10, 
1986 (Public Law 99-647; 16 U.S.C. 461 note), as 
amended, is further amended-

(1) in subsection (a), by striking "$350,000" 
and inserting "$650,000"; and 

(2) by amending subsection (b) to read as 
follows: 

"(b) DEVELOPMENT FUNDS.-For fiscal 
years 1996, 1997, and 1998, there is authorized 
to be appropriated to carry out section 8(c), 
$5,000,000 in the aggregate." . 

TITLE XXXII-CUPRUM, IDAHO RELIEF 
SECTION 3201. FINDINGS AND PURPOSE. 

(a) FINDINGS.-The Congress finds and de
clares that: 

(1) In 1899, the citizens of Cuprum, Idaho, 
commissioned E.S. Hesse to conduct a survey 
describing these lands occupied by their 
community. The purpose of this survey was 
to provide a basis for the application for a 
townsite patent. 

(2) In 1909, the Cuprum Townsite patent 
(Number 52817) was granted, based on an 
aliqot parts description which was intended 
to circumscribe the Hesse survey. 

(3) Since the day of the patent, the Hesse 
survey has been used continuously by the 
community of Cuprum and by Adams Coun
try, Idaho, as the official townsite plat and 
basis for conveyance of title within the 
townsite. 

(4) Recent boundary surveys conducted by 
the United States Department of Agri
culture, Forest Service, and the United 
States Department of the Interior, Bureau of 
Land Management, discovered inconsist
encies between the official aliquot parts de
scription of the patented Cuprum Townsite 

and the Hesse survey. Many lots along the 
south and east boundaries of the townsite 
are now known to extend onto National For
est System lands outside the townsite. 

(5) It is the determination of Congress that 
the original intent of the Cuprum Townsite 
application was to include all the lands de
scribed by the Hesse survey. 

(b) PURPOSE.-lt is the purpose of this Title 
to amend the 1909 Cuprum Townsite patent 
to include those additional lands described 
by the Hesse survey in addition to other 
lands necessary to provide an administra
tively acceptable boundary to the National 
Forest System. 
SECTION 3202. AMENDMENT OF PATENT. 

(a) The 909 Cuprum Townsite patent is 
hereby amended to include parcels 1 and 2, 
identified on the plat, marked as "Township 
20 North, Range 3 West, Boise Meridian, 
Idaho, Section 10: Proposed Patent Adjust
ment Cuprum Townsite, Idaho" prepared by 
Payette N.F.-Land Survey Unit, drawn and 
approved by Tom Betzold, Forest Land Sur
veyor, on April 25, 1995. Such additional 
lands are hereby conveyed to the original 
patentee, Pitts Ellis, trustee, and Probate 
Judge of Washington County, Idaho, or any 
successors or assigns in interest in accord
ance with State law. The Secretary of Agri
culture may correct clerical and typo
graphical errors in such plat. 

(b) The Federal Government shall survey 
the Federal property lines and mark and 
post the boundaries necessary to implement 
this section. 
SECTION 3203. RELEASE. 

Notwithstanding section 120 of the Com
prehensive Environmental Response, Com
pensation and Liability Act of 1980, as 
amended (42 U.S.C. 9620), the United States 
shall not be liable and shall be held harmless 
from any and all claims resulting from sub
stances or petroleum products or any other 
hazardous materials on the conveyed land. 
TITLE XXXIII-ARKANSAS AND OKLAHOMA 

LAND EXCHANGE 
SECTION 3301. FINDINGS AND PURPOSE. 

(a) FINDINGS.-Congress finds that: 
(1) The Weyerhaeuser Company has offered 

to the United States Government an ex
change of lands under which Weyerhaeuser 
would receive approximately 48,000 acres of 
Federal land in Arkansas and Oklahoma and 
all mineral interests and oil and gas inter
ests pertaining to these exchanged lands in 
which the United States Government has an 
interest in return for conveying to the 
United States lands owned by Weyerhaeuser 
consisting of approximately 180,000 acres of 
forested wetlands and other forest land of 
public interest in Arkansas and Oklahoma 
and all mineral interests and all oil and gas 
interest pertaining to 48,000 acres of these 
180,000 cares of exchanged lands in which 
Weyerhaeuser has an interest, consisting of: 

(A) certain lands in Arkansas (Arkansas 
Ouachita lands) located near Poteau Moun
tain, Caney Creek Wilderness, Lake 
Ouachita, Little Missouri Wild and Scenic 
River, Flatside Wilderness and the Ouachita 
National Forest; 

(B) certain lands in Oklahoma (Oklahoma 
lands) located near the McCurtain County 
Wilderness, the Broken Bow Reservoir, the 
Glover River, and the Ouachita National 
Forest; and 

(C) certain lands in Arkansas (Arkansas 
Cossatot lands) located on the Little and 
Cossatot Rivers and identified as the "Pond 
Creek Bottoms" in the Lower Mississippi 
River Delta section of the North American 
Waterfowl Management Plan; 

(2) acquisition of the Arkansas Cossatot 
lands by the United States will remove the 
lan·'" m the heart of a critical wetland eco
sy .:. ) from sustained timber production 
an.... .er development; 

( t he acquisition of the Arkansas 
Ouac.nita lands and the Oklahoma lands by 
the United States for administration by the 
Forest Service will provide an opportunity 
for enhancement of ecosystem management 
of the National Forest System lands and re
sources; 

(4) the Arkansas Ouachita lands and the 
Oklahoma lands have outstanding wildlife 
habitat and important recreational values 
and should continue to be made available for 
activities such as public hunting, fishing, 
trapping, nature observation, enjoyment, 
education, and timber management when
ever these activities are consistent with ap
plicable Federal laws and land and resource 
management plans; these lands, especially in 
the riparian zones, also harbor endangered, 
threatened and sensitive plants and animals 
and the conservation and restoration of 
these areas are important to the recreational 
and educational public uses and will rep
resent a valuable ecological resource which 
should be conserved; 

(5) the private use of the lands the United 
States will convey to Weyerhaeuser will not 
conflict with established management objec
tives on adjacent Federal lands; 

(6) the lands the United States will convey 
to Weyerhaeuser as part of the exchange de
scribed in paragraph (1) do not contain com
parable fish, wildlife, or wetland values; 

(7) the values of all lands, mineral inter
ests, and oil and gas interests to be ex
changed between the United States and 
Weyerhaeuser are approximately equal in 
value; and 

(8) the exchange of lands, mineral inter
ests, and oil and gas interests between 
Weyerhaeuser and the United States is in the 
public interest. 

(b) PuRPOSE.-The purpose of this Title is 
to authorize and direct the Secretary of the 
Interior and the Secretary of Agriculture, 
subject to the terms of this Title, to com
plete, as expeditiously as possible, an ex
change of lands, mineral interests, and oil 
and gas interests with Weyerhaeuser that 
will provide environmental, land manage
ment, recreational, and economic benefits to 
the States of Arkansas and Oklahoma and to 
the United States. 
SECTION 3302. DEFINITIONS. 

As used in this Title: 
(a) LAND.-The terms "land" or "lands" 

mean the surface estate and any other inter
ests therein except for mineral interests and 
oil and gas interests. 

(b) MINERAL lNTERESTS.-The term "min
eral interests" means geothermal steam and 
heat and all metals, ores, and minerals of 
any nature whatsoever, except oil and gas in
terests, in or upon lands subject to this Title 
including, but not limited to, coal, lignite, 
peat, rock, sand, gravel, and quartz. 

(C) OIL AND GAS lNTERESTS.-The term " oil 
and gas interests" means all oil and gas of 
any nature, including carbon dioxide, he
lium, and gas taken from coal seams, (collec
tively "oil and gas"). 

(d) SECRETARIES.-The term "Secretaries" 
means the Secretary of the Interior and the 
Secretary of Agriculture. 

(e) WEYERHAEUSER.-The term 
"Weyerhaeuser" means Weyerhaeuser Com
pany, a company incorporated in the State 
of Washington. 
SECTION 3303. EXCHANGE. 

(a) EXCHANGE OF LANDS AND MINERAL IN
TERESTS.-
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(1) LN GENERAL.-Subject to paragraph 

(a)(2) and notwithstanding any other provi
sion of law, within 90 days after the date of 
the enactment of this Title, the Secretary of 
Agriculture shall convey to Weyerhaeuser, 
subject to any valid existing rights, approxi
mately 20,000 acres of Federal lands and min
eral interests in the State of Arkansas and 
approximately 28,000 aces of Federal lands 
and mineral interests in the State of Okla
homa as depicted on maps entitled "Arkan
sas-Oklahoma Land Exchange-Federal Ar
kansas and Oklahoma Lands," dated Feb
ruary 1996 and available for public inspection 
in appropriate offices of the Secretaries. 

(2) OFFER AND ACCEPTANCE OF LANDS.-The 
Secretary of Agriculture shall make the con
veyance to Weyerhaeuser if Weyerhaeuser 
conveys deeds of title to the United States, 
subject to limitations and the reservation 
described in subsection (b) and which are ac
ceptable to and approved by the Secretary of 
Agriculture to the following: 

(A) approximately 120,000 acres of lands 
and mineral interests owned by 
Weyerhaeuser in the State of Oklahoma, as 
depicted on a map entitled " Arkansas-Okla
homa Land Exchange-Weyerhaeuser Okla
homa Lands," dated February 1996 and avail
able for public inspection in appropriate of
fices of the Secretaries; 

(B) approximately 35,000 acres of lands and 
mineral interests owned by Weyerhaeuser in 
the State of Arkansas, as depicted on a map 
entitled "Arkansas-Oklahoma Land Ex
change-Weyerhaeuser Arkansas Ouachita 
Lands," dated February 1996 and available 
for public inspection in appropriate offices of 
the Secretaries; and 

(C) approximately 25,000 acres of lands and 
mineral interests owned by Weyerhaeuser in 
the State of Arkansas, as depicted on a map 
entitled "Arkansas-Oklahoma Land Ex
change-Weyerhaeuser Arkansas Cossatot 
Lands," dated February 1996 and available 
for public inspection in appropriate offices of 
the Secretaries. 

(b) EXCHANGE OF OIL AND GAS Ir..'TERESTS.
(1) IN GENERAL.-Subject to paragraph 

(b)(2) and notwithstanding any other provi
sion of law, at the same time as the ex
change for land and mineral interests is car
ried out pursuant to this section, the Sec
retary of Agriculture shall exchange all Fed
eral oil and gas interests, including existing 
leases and other agreements, in the lands de
scribed in paragraph (a)(1) for equivalent oil 
and gas interests, including existing leases 
and other agreements, owned by 
Weyerhaeuser in the lands described in para
graph (a)(2). 

(2) RESERVATION.-ln addition to the ex
change of oil and gas interests pursuant to 
paragraph (b)(1), Weyerhaeuser shall reserve 
oil and gas interests in and under the lands 
depicted for reservation upon a map entitled 
•• Arkansas-Oklahoma Land Exchange
Weyerhaeuser Oil and Gas Interest Reserva
tion Lands" , dated February 1996 and avail
able for public inspection in appropriate of
fices of the Secretaries. Such reservation 
shall be subject to the provisions of this 
Title and a Memorandum of Understanding 
jointly agreed to by the Forest Service and 
Weyerhaeuser. Such Memorandum of Under
standing shall be completed no later than 60 
days after date of enactment of this Title 
and shall be transmitted to the Committee 
on Energy and Natural Resources of the 
United States Senate and the Committee on 
Resources of the United States House of Rep
resentatives. The Memorandum of Under
standing shall not become effective until 30 
days after it is received by the Committees. 

(C) GENERAL PROVISIONS.-
(!) MAPS CONTROLLING.-The acreage Cited 

in this Title is approximate. In the case of a 
discrepancy between the description of lands, 
mineral interests, or oil and gas interests to 
be exchanged pursuant to subsection (a) and 
the lands, mineral interests, or oil and gas 
interest depicted on a map referred to in 
such subsection, the map shall control. Sub
ject to the notification required by para
graph (3), the maps referenced in this Title 
shall be subject to such minor corrections as 
may be agreed upon by the Secretaries and 
Weyerhaeuser. 

(2) FINAL MAPS.-Not later than 180 days 
after the conclusion of the exchange required 
by subsections (a) and (b), the Secretaries 
shall transmit maps accurately depicting the 
lands and mineral interests conveyed and 
transferred pursuant to this Title and the 
acreage and boundary descriptions of such 
lands and mineral interests to the Commit
tees on Energy and Natural Resources of the 
Senate and the Committee on Resources of 
the House of Representatives. 

(3) CANCELLATION.-If, before the exchange 
has been carried out pursuant to subsections 
(a) and (b), Weyerhaeuser provides written 
notification to the Secretaries that 
Weyerhaeuser no longer intends to complete 
the exchange, with respect to the lands, min
eral interests, and oil and gas interests that 
would otherwise be subject to the exchange, 
the status of such lands, mineral interests, 
and oil and gas interests shall revert to the 
status of such lands, mineral interests, and 
oil and gas interests as of the day before the 
date of enactment of this Title and shall be 
managed in accordance with applicable law 
and management plans. 

(4) WITHDRAWAL.-Subject to valid existing 
rights, the lands and interests therein de
picted for conveyance to Weyerhaeuser on 
the maps referenced in subsections (a) and 
(b) are withdrawn from all forms of entry 
and appropriation under the public land laws 
(including the mining laws) and from the op
eration of mineral leasing and geothermal 
steam leasing laws effective upon the date of 
the enactment of this Title. Such withdrawal 
shall terminate 45 days after completion of 
the exchange provided for in subsections (a) 
and (b) or on the date of notification by 
Weyerhaeuser of a decision not to complete 
the exchange. 
SECTION 3304. DESIGNATION AND USE OF LANDS 

ACQUIRED BY THE UNITED STATES. 
(a) NATIONAL FOREST SYSTEM.-
(1) ADDITION TO THE SYSTEM.-Upon ap

proval and acceptance of title by the Sec
retary of Agriculture, the 155,000 acres of 
land conveyed to the United States pursuant 
to Section 3303(a)(2) (A) and (B) of this Act 
shall be subject to the Act of March 1, 1911 
(commonly known as the "Weeks Law" ) (36 
Stat. 961, as amended), and shall be adminis
tered by the Secretary of Agriculture in ac
cordance with the laws and regulations per
taining to the National Forest system. 

(2) PLAN AMENDMENTS.-No later than 12 
months after the completion of the exchange 
required by this Title, the Secretary of Agri
culture shall begin the process to amend ap
plicable land and resource management 
plans with public involvement pursuant to 
section 6 of the Forest and Rangeland Re
newable Resources Planning Act of 1974, as 
amended by the National Forest Manage
ment Act of 1976 (16 U.S.C. 1604). 

(b) OTHER. 
(1) ADDITION TO THE NATIONAL WILDLIFE 

REFUGE SYSTEM.-Once acquired by the 
United States, the 25,000 acres of land identi
fied in section 3303(a)(2)(C ), the Arkansas 

Cossatot lands, shall be managed by the Sec
retary of the Interior as a component of the 
Cossatot National Wildlife Refuge in accord
ance with the National Wildlife Refuge Sys
tem Administration Act of 1966 (16 U.S.C. 
668dd-668ee). 

(2) PLAN PREPARATION.-Within 24 months 
after the completion of the exchange re
quired by this Title, the Secretary of the In
terior shall prepare and implement a single 
refuge management plan for the Cossatot 
National Wildlife Refuge, as expanded by 
this Title. Such plans shall recognize the im
portant public purposes served by the non
consumptive activities, other recreational 
activities, and wildlife-related public use, in
cluding hunting, fishing, and trapping. The 
plan shall permit, to the maximum extent 
practicable, compatible uses to the extent 
that they are consistent with sound wildlife 
management and in accordance with the Na
tional Wildlife Refuge System Administra
tion Act of 1966 (16 U.S.C. 668dd-668ee) and 
other applicable laws. Any regulations pro
mulgated by the Secretary of the Interior 
with respect to hunting, fishing, and trap
ping on those lands shall, to the extent prac
ticable, be consistent with State fish and 
wildlife laws and regulations. In preparing 
the management plan and regulations, the 
Secretary of the Interior shall consult with 
the Arkansas Game and Fish Commission. 

(3) INTERIM USE OF LANDS.-
(A) IN GENERAL.-Except as provided in 

paragraph (2), during the period beginning on 
the date of the completion of the exchange of 
lands required by this Title and ending on 
the first date of the implementation of the 
plan prepared under paragraph (2), the Sec
retary of the Interior shall administer all 
lands added to the Cossatot National Wildlife 
Refuge pursuant to this Title in accordance 
with the National Wildlife Refuge System 
Administration Act of 1966 (16 U.S.C. 668dd-
668ee) and other applicable laws. 

(B) HUNTING SEASONS.-During the period 
described in subparagraph (A), the duration 
of any hunting season on the lands described 
in subsection (1) shall comport with the ap
plicable State law. 
SECTION 3305. OUACHITA NATIONAL FOREST 

BOUNDARY ADJUSTMENT. 
(a) IN GENERAL.-Upon acceptance of title 

by the Secretary of Agriculture of the lands 
conveyed to the United States pursuant to 
Section 3303(a)(2) (A) and (B), the boundaries 
of the Ouachita National Forest shall be ad
justed to encompass those lands conveyed to 
the United States generally depicted on the 
appropriate maps referred to in section 
3303(a). Nothing in this section shall limit 
the authority of the Secretary of Agriculture 
to adjust the boundary pursuant to section 
11 of the Weeks Law of March 1, 1911. For the 
purposes of section 7 of the Land and Water 
Conservation Fund Act of 1965 (16 U.S.C. 
4601-9), the boundaries of the Ouachita Na
tional Forest, as adjusted by this Title, shall 
be considered to be the boundaries of the 
Forest as of January 1, 1965. 

(b) MAPS AND BOUNDARY DESCRIPTIONS.
Not later than 180 days after the date of en
actment of this Title, the Secretary of Agri
culture shall prepare a boundary description 
of the lands depicted on the map(s) referred 
to in section 3303(a)(2) (A) and (B). Such 
map(s) and boundary description shall have 
the same force and effect as if included in 
this Title, except that the Secretary of Agri
culture may correct clerical and typo
graphical errors. 

Mr. MURKOWSKI. Mr. President, it 
is my understanding that on Monday 
the Senate will proceed to the consid
eration of various bills reported by the 
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Committee on Energy and Natural Re
sources. It is my intention at that time 
to offer an amendment in the nature of 
a substitute to H.R. 1296, a bill to pro
vide for the administration of certain 
Presidio properties at minimal cost to 
the Federal taxpayer, and for other 
purposes. 

TAIWAN CONCURRENT 
RESOLUTION 

THOMAS (AND OTHERS) 
AMENDMENT NO. 3562 

Mr. THOMAS (for himself, Mr. 
HELMS, Mr. DOLE, Mr. MURKOWSKI, Mr. 
PELL, Mr. SIMON, Mr. MACK, Mr. 
GRAMS, Mr. PRESSLER, Mr. BROWN, Mr. 
LUGAR, Mr. D'AMATO, Mr. WARNER, Mr. 
FORD, Mr. LIEBERMAN, Mr. ROTH, Mr. 
NICKLES, Mr. HATCH, Mr. GORTON, Mr. 
CRAIG, Mr. SANTORUM, Mr. DORGAN, Mr. 
ROBB, Mr. ROCKEFELLER, Mr. BRYAN, 
Ms. MOSELEY-BRAUN, Mr. KERRY, Mr. 
DASCHLE, and Mrs. FEINSTEIN) proposed 
an amendment to the concurrent reso
lution (H. Con. Res. 148) expressing the 
sense of the Congress that the United 
States is committed to the military 
stability of the Taiwan Straits and 
United States military forces should 
defend Taiwan in the event of invasion, 
missile attack, or blockade by the Peo
ple's Republic of China; as follows: 

Strike out all after the resolving clause 
and insert in lieu thereof the following: 
"That it is the sense of the Congress-

"(!) to deplore the missile tests and mili
tary exercises that the People's Republic of 
China is conducting from March 8 through 
March 25, 1996, and view such tests and exer
cises as potentially serious threats to the 
peace, security, and stability of Taiwan and 
not in the spirit of the three United States
China Joint Communiques; 

"(2) to urge the Government of the Peo
ple's Republic of China to cease its bellicose 
actions directed at Taiwan and enter instead 
into meaningful dialogue with the Govern
ment of Taiwan at the highest levels, such as 
through the Straits Exchange Foundation in 
Taiwan and the Association for Relations 
Across the Taiwan Strait in Beijing, with an 
eye towards decreasing tensions and resolv
ing the issue of the future of Taiwan; 

"(3) that the President should, consistent 
with section 3(c) of the Taiwan Relations Act 
of 1979 (22 U.S.C. 3302(c)), immediately con
sult with Congress on an appropriate United 
States response to the tests and exercises 
should the tests or exercises pose an actual 
threat to the peace, security, and stability of 
Taiwan; 

"(4) that the President should, consistent 
with the Taiwan Relations Act of 1979 (22 
U.S.C. 3301 et seq.), reexamine the nature 
and quantity of defense articles and services 
that may be necessary to enable Taiwan to 
maintain a sufficient self-defense capability 
in light of the heightened military threat; 
and 

"(5) that the Government of Taiwan should 
remain committed to the peaceful resolution 
of its future relations with the People's Re
public of China by mutual decision. " 

Amend the preamble to read as follows: 
" Whereas the People's Republic of China, 

in a clear attempt to intimidate the people 

and Government of Taiwan, has over the 
past 9 months conducted a series of military 
exercises, including missile tests, within 
alarmingly close proximity to Taiwan; 

"Whereas from March 8 through March 15, 
1996, the People's Republic of China con
ducted a series of missile tests within 25 to 
35 miles of the 2 principal northern and 
southern ports of Taiwan, Kaohsiung and 
Keelung; 

"Whereas on March 12, 1996, the People's 
Republic of China began an 8-day, live-am
munition, joint sea-and-air military exercise 
in a 2,390 square mile area in the southern 
Taiwan Strait; 

"Whereas on March 18, 1996, the People's 
Republic of China began a 7-day, live-ammu
nition, joint sea-and-air military exercise be
tween Taiwan's islands of Matsu and Wuchu; 

"Whereas these tests and exercises are a 
clear escalation of the attempts by the Peo
ple's Republic of China to intimidate Taiwan 
and influence the outcome of the upcoming 
democratic presidential election in Taiwan; 

"Whereas through the administrations of 
Presidents Nixon, Ford, Carter, Reagan, and 
Bush, the United States has adhered to a 
"One China" policy and, during the adminis
tration of President Clinton, the United 
States continues to adhere to the "One 
China" policy based on the Shanghai 
Communique of February 27, 1972, the Joint 
Communique on the Establishment of Diplo
matic Relations Between the United States 
of America and the People's Republic of 
China of January 1, 1979, and the United 
States-China Joint Communique of August 
17, 1982; 

"Whereas through the administrations of 
Presidents Carter, Reagan, and Bush, the 
United States has adhered to the provisions 
of the Taiwan Relations Act of 1979, (22 
U.S.C. 3301 et seq.) as the basis for continu
ing commercial, cultural, and other rela
tions between the people of the United 
States and the people of Taiwan and, during 
the administration of President Clinton, the 
United States continues to adhere to the 
provisions of the Taiwan Relations Act of 
1979; 

"Whereas relations between the United 
States and the People's Republic of China 
rest upon the expectation that the future of 
Taiwan will be settled solely by peaceful 
means; 

"Whereas the strong interest of the United 
States in the peaceful settlement of the Tai
wan question is one of the central premises 
of the three United States-China Joint 
Communiques and was codified in the Tai
wan Relations Act of 1979; 

"Whereas the Taiwan Relations Act of 1979 
states that peace and stability in the west
ern Pacific "are in the political, security, 
and economic interests of the United States, 
and are matters of international concern"; 

"Whereas the Taiwan Relations Act of 1979 
states that the United States considers "any 
effort to determine the future of Taiwan by 
other than peaceful means, including by boy
cotts, or embargoes, a threat to the peace 
and security of the western Pacific area and 
of grave concern to the United States"; 

"Whereas the Taiwan Relations Act of 1979 
directs the President to "inform Congress 
promptly of any threat to the security or the 
social or economic system of the people on 
Taiwan and any danger to the interests of 
the United States arising therefrom"; 

"Whereas the Taiwan Relations Act of 1979 
further directs that "the President and the 
Congress shall determine, in accordance with 
constitutional process, appropriate action by 
the United States in response to any such 
danger"; 

"Whereas the United States, the People's 
Republic of China, and the Government of 
Taiwan have each previously expressed their 
commitment to the resolution of the Taiwan 
question through peaceful means; and 

"Whereas these missile tests and military 
exercises, and the accompanying statements 
made by the Government of the People's Re
public of China, call into serious question 
the commitment of China to the peaceful 
resolution of the Taiwan question: Now, 
therefore, be it," 

Amend the title so as to read: "Expressing 
the sense of Congress regarding missile tests 
and military exercises by the People's Re
public of China." 

THE ACCELERATED CLEANUP AND 
ENVIRONMENTAL RESTORATION 
ACT OF 1996 

SMITH (AND CHAFEE) 
AMENDMENT NO. 3563 

(Ordered to lie on the table.) 
Mr. SMITH (for himself and Mr. 

CHAFEE) submitted an amendment in
tended to be proposed by them to the 
bill (S. 1285) to reauthorize and amend 
the Comprehensive Environmental Re
covery, Compensation, and Liability 
Act of 1980, and for other purpose; as 
follows: 

Strike all after the enacting clause and in
sert the following: 
SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 

(a) SHORT TITLE.-This Act may be cited as 
the "Accelerated Cleanup and Environ
mental Restoration Act of 1996". 

(b) TABLE OF CONTENTS.-The table of con
tents of this Act is as follows: 
Sec. 1. Short title; table of contents. 

TITLE I-COMMUNITY PARTICIPATION 
Sec. 101. Community response organizations; 

technical assistance grants; im
provement of public participa
tion in the Superfund decision
making process. 

TITLE ll-STATE ROLE 
Sec. 201. Delegation to the States of au

thorities with respect to na
tional priorities list facilities. 

TITLE ill-VOLUNTARY CLEANUP 
Sec. 301. Assistance for qualifying State vol

untary response programs. 
Sec. 302. Brownfield characterization pro

gram. 
Sec. 303. Treatment of security interest 

holders and fiduciaries as own
ers or operators. 

Sec. 304. Federal Deposit Insurance Act 
amendment. 

Sec. 305. Contiguous properties. 
Sec. 306. Prospective purchasers and wind

fall liens. 
Sec. 307. Safe harbor innocent landholders. 

TITLE IV-SELECTION OF REMEDIAL 
ACTIONS 

Sec. 401. Definitions. 
Sec. 402. Selection and implementation of 

remedial actions. 
Sec. 403. Remedy selection methodology. 
Sec. 404. Remedy selection procedures. 
Sec. 405. Completion of physical construc

tion and delisting. 
Sec. 406. Transition rules for facilities cur

rently involved in remedy se
lection. 
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Sec. 407. Judicial review. 
Sec. 408. National Priorities List. 

TITLE V-LIABILITY 
Sec. 501. Liability exceptions and limita

tions. 
Sec. 502. Contribution from the Fund for 

certain retroactive liability. 
Sec. 503. Allocation of liability for certain 

facilities. 
Sec. 504. Liability of response action con-

tractors. 
Sec. 505. Release of evidence. 
Sec. 506. Contribution protection. 
Sec. 507. Treatment of religious, charitable, 

scientific, and educational or
ganizations as owners or opera
tors. 

Sec. 508. Common carriers. 
Sec. 509. Limitation on liability for response 

costs. 
TITLE VI-FEDERAL FACILITIES 

Sec. 601. Transfer of authorities. 
Sec. 602. Limitation on criminal liab111ty of 

Federal officers, employees, and 
agents. 

Sec. 603. Innovative technologies for reme-
dial action at Federal facilities. 

Sec. 604. Federal facility listing. 
Sec. 605. Federal facility listing deferral. 
Sec. 606. Transfers of uncontaminated prop-

erty. 
TITLE VII-NATURAL RESOURCE 

DAMAGES 
Sec. 701. Restoration of natural resources. 
Sec. 702. Assessment of damages. 
Sec. 703. Consistency between response ac

tions and resource restoration 
standards and alternatives. 

Sec. 704. Miscellaneous amendments. 
TITLE VIII-MISCELLANEOUS 

Sec. 801. Result-oriented cleanups. 
Sec. 802. National Priorities List. 
Sec. 803. Obligations from the fund for re

sponse actions. 
Sec. 804. Remediation waste. 

TITLE IX-FUNDING 
Subtitle A-General Provisions 

Sec. 901. Authorization of appropriations 
from the Fund. 

Sec. 902. Orphan share funding. 
Sec. 903. Department of Health and Human 

Services. 
Sec. 904. Limitations on research, develop

ment, and demonstration pro
grams. 

Sec. 905. Authorization of appropriations 
from general revenues. 

Sec. 906. Additional limitations. 
Sec. 907. Reimbursement of potentially re

sponsible parties. 
TITLE I-COMMUNITY PARTICIPATION 

SEC. 101. COMMUNITY RESPONSE ORGANlZA
TIONS; TECHNICAL ASSISTANCE 
GRANTS; IMPROVEMENT OF PUBLIC 
PARTICIPATION IN THE SUPERFUND 
DECISIONMAKING PROCESS. 

(a) AMENDMENT.-Section 117 of the Com
prehensive Environmental Response, Com
pensation, and Liability Act of 1980 (42 
U.S.C. 9617) is amended by striking sub
section (e) and inserting the following: 

"(e) COMMUNITY RESPONSE ORGANIZA
TIONS.-

"(1) ESTABLISHMENT.-The Administrator 
shall create a community response organiza
tion for a facility that is listed or proposed 
for listing on the National Priorities List-

"(A) if the Administrator determines that 
a representative public forum will be helpful 
in promoting direct, regular, and meaningful 
consultation among persons interested in re
medial action at the facility; or 

"(B) at the request of-
"(i) 50 individuals residing in, or at least 20 

percent of the population of, the area in 
which the facility is located; 

"(ii) a representative group of the poten
tially responsible parties; or 

"(iii) any local governmental entity with 
jurisdiction over the facility. 

"(2) RESPONSIBILITIES.-A community re
sponse organization shall-

"(A) solicit the views of the local commu
nity on various issues affecting the develop
ment and implementation of remedial ac
tions at the facility; 

"(B) serve as a conduit of information to 
and from the community to appropriate Fed
eral, State, and local agencies and poten
tially responsible parties; 

"(C) serve as a representative of the local 
community during the remedial action plan
ning and implementation process; and 

"(D) provide reasonable notice of and op
portunities to participate in the meetings 
and other activities of the community re
sponse organization. 

"(3) ACCESS TO DOCUMENTS.-The Adminis
trator shall provide a community response 
organization access to documents in posses
sion of the Federal Government regarding re
sponse actions at the facility that do notre
late to liability and are not protected from 
disclosure as confidential business informa
tion. 

"(4) COMMUNITY RESPONSE ORGANIZATION 
INPUT.-

"(A) CONSULTATION.-The Administrator 
(or if the remedial action plan is being pre
pared or implemented by a party other than 
the Administrator, the other party) shall-

"(i) consult with the community response 
organization in developing and implement
ing the remedial action plan; and 

"(ii) keep the community response organi
zation informed of progress in the develop
ment and implementation of the remedial 
action plan. 

"(B) TIMELY SUBMISSION OF COMMENTS.
The community response organization shall 
provide its comments, information, and rec
ommendations in a timely manner to the Ad
ministrator (and other party). 

"(C) CONSENSUS.-The community response 
organization shall attempt to achieve con
sensus among its members before providing 
comments and recommendations to the Ad
ministrator (and other party), but if consen
sus cannot be reached, the community re
sponse organization shall report or allow 
presentation of divergent views. 

"(5) TECHNICAL ASSISTANCE GRANTS.-
"(A) PREFERRED RECIPIENT.-If a commu

nity response organization exists for a facil
ity, the community response organization 
shall be the preferred recipient of a technical 
assistance grant under subsection (f). 

"(B) PRIOR AWARD.-If a technical assist
ance grant concerning a facility has been 
awarded prior to establishment of a commu
nity response organization-

"(!) the recipient of the grant shall coordi
nate its activities and share information and 
technical expertise with the community re
sponse organization; and 

"(ii) 1 person representing the grant recipi
ent shall serve on the community response 
organization. 

"(6) MEMBERSHIP.-
"(A) NUMBER.-The Administrator shall se

lect not less than 15 nor more than 20 per
sons to serve on a community response orga
nization. 

"(B) NOTICE.-Before selecting members of 
the community response organization, the 
Administrator shall provide a notice of in-

tent to establish a community response or
ganization to persons who reside in the local 
community. 

"(C) REPRESENTED GROUPS.-The Adminis
trator shall, to the extent practicable, ap
point members to the community response 
organization from each of the following 
groups of persons: 

"(i) Persons who reside or own residential 
property near the facility; 

"(ii) Persons who, although they may not 
reside or own property near the facility , may 
be adversely affected by a release from the 
fac111ty. 

"(iii) Persons who are members of the local 
public health or medical community and are 
practicing in the community. 

"(iv) Representatives of Indian tribes or 
Indian communities that reside or own prop
erty near the facility or that may be ad
versely affected by a release from the facil
ity. 

"(v) Local representatives of citizen, envi
ronmental, or public interest groups with 
members residing in the community. 

"(vi) Representatives of local govern
ments, such as city or county governments, 
or both, and any other governmental unit 
that regulates land use or land use planning 
in the vicinity of the facility. 

"(vii) Members of the local business com
munity. 

"(D) PROPORTION.-Local residents shall 
comprise not less than 60 percent of the 
membership of a community response orga
nization. 

"(E) PAY.-Members of a community re
sponse organization shall serve without pay. 

"(7) PARTICIPATION BY GOVERNMENT REP
RESENTATIVES.-Representatives of the Ad
ministrator, the Administrator of the Agen
cy for Toxic Substances and Disease Reg
istry, other Federal agencies, and the State, 
as appropriate, shall participate in commu
nity response organization meetings to pro
vide information and technical expertise, but 
shall not be members of the community re
sponse organization. 

"(8) ADMINISTRATIVE SUPPORT.-The Ad
ministrator shall provide administrative 
services and meeting facilities for commu
nity response organizations. 

"(9) F ACA.-The Federal Advisory Com
mittee Act (5 U.S.C. App.) shall not apply to 
a community response organization. 

"(D TECHNICAL ASSISTANCE GRANTS.-
"(1) DEFINmONS.-In this subsection: 
"(A) AFFECTED CmZEN GROUP.-The term 

'affected citizen group' means a group of 2 or 
more individuals who may be affected by the 
release or threatened release of a hazardous 
substance, pollutant, or contaminant at any 
facility on the State Registry or the Na
tional Priorities List. 

"(B) TECHNICAL ASSISTANCE GRANT.-The 
term 'technical assistance grant' means a 
grant made under paragraph (2). 

"(2) AUTHORITY.-
"(A) IN GENERAL.-ln accordance with a 

regulation issued by the Administrator, the 
Administrator may make grants available to 
affected citizen groups. 

"(B) AVAILABILITY OF APPLICATION PROC
ESS.-To ensure that the application process 
for a technical assistance grant is available 
to all affected citizen groups, the Adminis
trator shall periodically review the process 
and, based on the review, implement appro
priate changes to improve availability. 

"(3) SPECIAL RULES.-
"(A) NO MATCHING CONTRIBUTION.-NO 

matching contribution shall be required for a 
technical assistance grant. 

"(B) AVAILABILITY IN ADVANCE.-The Ad
ministrator shall make all or a portion (but 
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not less than $5,000 or 10 percent of the grant 
amount, whichever is greater) of the grant 
amount available to a grant recipient in ad
vance of the total expenditures to be covered 
by the grant. 

"(4) LIMIT PER FACILITY.-
"(A) 1 GRANT PER FACILITY.-Not more than 

1 technical assistance grant may be made 
with respect to a single facility, but the 
grant may be renewed to facilitate public 
participation at all stages of response action. 

"(B) DURATION.-The Administrator shall 
set a limit by regulation on the number of 
years for which a technical assistance grant 
may be made available based on the dura
tion, type, and extent of response action at a 
facility. 

" ( 5) AVAIL ABILITY FOR FACILITIES NOT YET 
LISTED.-Subject to paragraph (6), 1 or more 
technical assistance grants shall be made 
available to affected citizen groups in com
munities containing facilities on the State 
Registry as of the date on which the grant is 
awarded. 

"(6) FUNDING LIMIT.-
"(A) PERCENTAGE OF TOTAL APPROPRIA

TIONS.-Not more than 2 percent of the funds 
made available to carry out this Act for a 
fiscal year may be used to make technical 
assistance grants. 

"(B) ALLOCATION BETWEEN LISTED AND UN
LISTED F ACILITIES.-N ot more than the por
tion of funds equal to 1/a of the total amount 
of funds used to make technical assistance 
grants for a fiscal year may be used for tech
nical assistance grants with respect to facili
ties not listed on the National Priorities 
List. 

"(7) FUNDING AMOUNT.-
"(A) IN GENERAL.-Except as provided in 

subparagraph (B), the amount of a technical 
assistance grant may not exceed $50,000 for a 
single grant recipient. 

"(B) INCREASE.-The Administrator may 
increase the amount of a technical assist
ance grant, or renew a previous technical as
sistance grant, up to a total grant amount 
not exceeding $100,000, to reflect the com
plexity of the response action, the nature 
and extent of contamination at the facility, 
the level of facility activity, projected total 
needs as requested by the grant recipient, 
the size and diversity of the affected popu
lation, and the ability of the grant recipient 
to identify and raise funds from other non
F d ral sources. 

' R) USE OF TECHNICAL ASSISTANCE 
GR. s.-

'\A) PERMITTED USE.-A technical assist
ance grant may be used to obtain technical 
assistance in interpreting information with 
regard to-

"(1) the nature of the hazardous substances 
located at a facility; 

"(11) the work plan; 
"(iii) the facility evaluation; 
"(iv) a proposed remedial action plan, a re

medial action plan, and a final remedial de
sign for a fac111ty; 

"(v) response actions carried out at the fa
cility; and 

"(vi) operation and maintenance activities 
at the facility. 

"(B) PROHIBITED USE.-A technical assist
ance grant may not be used for the purpose 
of collecting field sampling data. 

"(9) GRANT GUIDELINES.-
"(A) IN GENERAL.-Not later than 90 days 

after the date of enactment of this para
graph, the Administrator shall develop and 
publish guidelines concerning the manage
ment of technical assistance grants by grant 
recipients. 

"(B) HIRING OF EXPERTS.-A recipient of a 
technical assistance grant that hires tech-

nical experts and other experts shall act in 
accordance with the guidelines under sub
paragraph (A). 

"(g) IMPROVEMENT OF PUBLIC PARTICIPA
TION IN THE SUPERFUND DECISIONMAKING 
PROCESS.-

"(!) IN GENERAL.-
"(A) MEETINGS AND NOTICE.-In order to 

provide an opportunity for meaningful public 
participation in every significant phase of 
response activities under this Act, the Ad
ministrator shall provide the opportunity 
for, and publish notice of, public meetings 
before or during performance of-

"(i) a facility evaluation, as appropriate; 
"(ii) announcement of a proposed remedial 

action plan; and 
"(iii) completion of a final remedial design. 
"(B) INFORMATION.-A public meeting 

under subparagraph (A) shall be designed to 
obtain information from the community, and 
disseminate information to the community, 
with respect to a facility concerning the Ad
ministrator's facility activities and pending 
decisions. 

"(2) PARTICIPANTS AND SUBJECT.-The Ad
ministrator shall provide reasonable notice 
of an opportunity for public participation in 
meetings in which-

"(A) the participants include Federal offi
cials (or State officials, if the State is con
ducting response actions under a delegated 
or authorized program or through fac111ty re
ferral) with authority to make significant 
decisions affecting a response action, and 
other persons (unless all of such other per
sons are coregulators that are not poten
tially responsible parties or are government 
contractors); and 

"(B) the subject of the meeting involves 
discussions directly affecting-

"(!) a legally enforceable work plan docu
ment, or any significant amendment to the 
document, for a removal, facility evaluation, 
proposed remedial action plan, final reme
dial design, or remedial action for a facility 
on the National Priorities List; or 

"(11) the final record of information on 
which the Administrator will base a hazard 
ranking system score for a facility. 

"(3) LIMITATION.-Nothing in this sub
section shall be construed-

"(A) to provide for public participation in 
or otherwise affect any negotiation, meeting, 
or other discussion that concerns only the 
potentialliab111ty or settlement of potential 
liab111ty of any person, whether prior to or 
following the commencement of litigation or 
administrative enforcement action; 

"(B) to provide for public participation in 
or otherwise affect any negotiation, meeting, 
or other discussion that is attended only by 
representatives of the United States (or of a 
department, agency, or instrumentality of 
the United States) with attorneys represent
ing the United States (or of a department, 
agency, or instrumentality of the United 
States); or 

"(C) to waive, compromise, or affect any 
privilege that may be applicable to a com
munication related to an activity described 
in subparagraph (A) or (B). 

"(4) EVALUATION.-
"(A) IN GENERAL.-To the extent prac

ticable, before and during the facility eval
uation, the Administrator shall solicit and 
evaluate concerns, interests, and informa
tion from the community. 

"(B) PROCEDURE.-An evaluation under 
subparagraph (A) shall include, as appro
priate-

"(i) face-to-face community surveys to 
identify the location of private drinking 
water wells, historic and current or potential 

use of water, and other environmental re
sources in the community; 

"(11) a public meeting; 
"(iii) written responses to significant con

cerns; and 
"(iv) other appropriate participatory ac

tivities. 
"(5) VIEWS AND PREFERENCES.-
"(A) SOLICITATION.-During the facility 

evaluation, the Administrator (or other per
son performing the facility evaluation) shall 
solicit the views and preferences of the com
munity on the remediation and disposition 
of hazardous substances or pollutants or con
taminants at the facility. 

"(B) CONSIDERATION.-The views and pref
erences of the community shall be described 
in the facility evaluation and considered in 
the screening of remedial alternatives for 
the facility. 

"(6) ALTERNATIVES.-Members of the com
munity may propose remedial action alter
natives, and the Administrator shall con
sider such alternatives in the same manner 
as the Administrator considers alternatives 
proposed by potentially responsible parties. 

"(7) INFORMATION.-
"(A) THE COMMUNITY.-The Administrator, 

with the assistance of the community re
sponse organization under subsection (g) if 
there is one, shall provide information to the 
community and seek comment from the 
community throughout all significant phases 
of the response action at the facility. 

"(B) TECHNICAL STAFF.-The Administrator 
shall ensure that information gathered from 
the community during community outreach 
efforts reaches appropriate technical staff in 
a timely and effective manner. 

"(C) RESPONSES.-The Administrator shall 
ensure that reasonable written or other ap
propriate responses will be made to such in
formation. 

"(8) NONPRIVILEGED INFORMATION.-
Throughout all phases of response action at 
a facility, the Administrator shall make all 
nonprivileged information relating to a facil
ity available to the public for inspection and 
copying without the need to file a formal re
quest, subject to reasonable service charges 
as appropriate. 

"(9) PRESENTATION.
"(A) DoCUMENTS.-
"(!) IN GENERAL.-The Administrator, in 

carrying out responsibi11ties under this Act, 
shall ensure that the presentation of infor
mation on risk is complete and informative. 

"(ii) RISK.-To the extent feasible, docu
ments prepared by the Administrator and 
made available to the public that purport to 
describe the degree of risk to human health 
shall, at a minimum, state-

"(!) the distribution of risk, including 
upperbound and lowerbound estimates of the 
incremental risk; 

"(ll) the population or populations ad
dressed by any estimates of the risk; 

"(ill) the expected risk or central estimate 
of the risk for the specific population; 

"(IV) the reasonable range or other de
scription of uncertainties in the assessment 
process; and 

"(V) the assumptions that form the basis 
for any estimates of such risk posed by the 
facility and a brief explanation of the as
sumptions. 

"(B) COMPARISONS.-The Administrator, in 
carrying out responsibilities under this Act, 
shall provide comparisons of the level of risk 
from hazardous substances found at the fa
cility to comparable levels of risk from those 
hazardous substances ordinarily encountered 
by the general public through other sources 
of exposure. 
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"(10) REQUIREMENTS.-
"(A) LENGTHY REMOVAL ACTIONS.-Notwith

standing any other provision of this sub
section, in the case of a removal action 
taken in accordance with section 104 that is 
expected to require more than 180 days to 
complete, and in any case in which imple
mentation of a removal action is expected to 
obviate or that in fact obviates the need to 
conduct a long-term remedial action-

"(1) the Administrator shall, to the maxi
mum extent practicable, allow for public 
participation consistent with paragraph (1); 
and 

"(ii) the removal action shall achieve the 
goals of protecting human health and the en
vironment in accordance with section 
121(a)(1). 

''(B) OTHER REMOVAL ACTIONS.-In the case 
of all other removal actions, the Adminis
trator may provide the community with no
tice of the anticipated removal action and a 
public comment period, as appropriate.". 

(b) ISSUANCE OF GUIDELINES.-The Adminis
trator of the Environmental Protection 
Agency shall issue guidelines under section 
117(e)(9) of the Comprehensive Environ
mental Response, Compensation, and Liabil
ity Act of 1980, as added by subsection (a), 
not later than 90 days after the date of en
actment of this Act. 

TITLE II-STATE ROLE 
SEC. 201. DELEGATION TO THE STATES OF AU· 

THORITIES WITH RESPECT TO NA· 
TIONAL PRIORITIES LIST FACILI· 
TIES. 

(a) IN GENERAL.-Title I of the Comprehen
sive Environmental Response, Compensa
tion, and Liability Act of 1980 (42 U.S.C. 9601 
et seq.), as amended by section 302, is amend
ed by adding at the end the following: 
"SEC. 135. DELEGATION TO THE STATES OF AU· 

THORITIES WITH RESPECT TO NA· 
TIONAL PRIORITIES LIST FACILI· 
TIES. 

"(a) DEFL.~ITIONS.-In this section: 
"(1) COMPREHENSIVE DELEGATION STATE.

The term 'comprehensive delegation State', 
with respect to a facility, means a State to 
which the Administrator has delegated au
thority to perform all of the categories of 
delegable authority. 

"(2) DELEGABLE AUTHORITY.-The term 'del
egable authority' means authority to per
form (or ensure performance of) all of the au
thorities included in any 1 or more of the 
categories of authority: 

"(A) CATEGORY A.-All authorities nec
essary to perform technical investigations, 
evaluations, and risk analyses, including

"(!) a preliminary assessment or facility 
evaluation under section 104; 

"(ii) facility characterization under sec
tion 104; 

"(111) a remedial investigation under sec
tion 104; 

"(iv) a facility-specific risk evaluation 
under section 129(b)(4); and 

"(v) any other authority identified by the 
Administrator under subsection (b). 

"(B) CATEGORY B.-All authorities nec
essary to perform alternatives development 
and remedy selection, including-

"(i) a feasibility study under section 104; 
and 

"(ii)(l) remedial action selection under sec
tion 121 (including issuance of a record of de
cision); or 

"(II) remedial action planning under sec
tion 129(b)(5); and 

"(iii) any other authority identified by the 
Administrator under subsection (b). 

" (C) CATEGORY c.-All authorities nec
essary to perform remedial design, includ
ing-

"(i) remedial design under section 121; and 
"(11) any other authority identified by the 

Administrator under subsection (b). 
"(D) CATEGORY D.-All authorities nec

essary to perform remedial action and oper
ation and maintenance, including-

"(!) a removal under section 104; 
"(ii) a remedial action under section 104 or 

section 10 (a) or (b); 
"(iii) operation and maintenance under 

section 104(c); and 
"(iv) any other authority identified by the 

Administrator under subsection (b). 
"(E) CATEGORY E.-All authorities nec

essary to perform information collection and 
allocation of liability, including-

"(i) information collection activity under 
section 104(e); 

"(ii) allocation of liability under section 
132; 

"(iii) a search for potentially responsible 
parties under section 104 or 107; 

"(iv) settlement under section 122; and 
"(v) any other authority identified by the 

Administrator under subsection (b). 
"(F) CATEGORY F.-All authorities nec

essary to perform enforcement, including
"(!) issuance of an order under section 

106(a); 
"(ii) a response action cost recovery under 

section 107; 
"(111) imposition of a civil penalty or award 

under section 109 (a)(1)(D) or (b)(4); 
"(iv) settlement under section 122; and 
" (v) any other authority identified by the 

Administrator under subsection (b). 
"(3) DELEGATED STATE.-The term 'dele

gated State' means a State to which dele
gable authority has been delegated under 
subsection (c), except as may be provided in 
a delegation agreement in the case of a lim
ited delegation of authority under subsection 
(C)(5). 

"(4) DELEGATED AUTHORITY.-The term 
'delegated authority' means a delegable au
thority that has been delegated to a dele
gated State under this section. 

"(5) DELEGATED FACILITY.-The term 'dele
gated facility' means a non-federal listed fa
cility with respect to which a delegable au
thority has been delegated to a State under 
this section. 

"(6) NONCOMPREHENSIVE DELEGATION 
STATE.-The term 'noncomprehensive delega
tion State' , with respect to a fac111ty, means 
a State to which the Administrator has dele
gated authority to perform fewer than all of 
the categories of delegable authority. 

"(7) NONDELEGABLE AUTHORITY.-The term 
'nondelegable authority' means authority 
to-

"(A) make grants to community response 
organizations under section 117; and 

"(B) conduct research and development ac
tivities under any provision of this Act. 

"(8) NON-FEDERAL LISTED FACILITY.-The 
term 'non-federal listed facility' means a fa
cility that-

"(A) is not owned or operated by a depart
ment, agency, or instrumentality of the 
United States in any branch of the Govern
ment; and 

"(B) is listed on the National Priorities 
List. 

"(b) IDENTIFICATION OF DELEGABLE AU
THORITIES.-

"(1) IN GENERAL.-The President shall by 
regulation identify all of the authorities of 
the Administrator that shall be included in a 
delegation of any category of delegable au
thority described in subsection (a)(2). 

"(2) LIMITATION.-The Administrator shall 
not identify a nondelegable authority for in
clusion in a delegation of any category of 
delegable authority. 

"(c) DELEGATION OF AUTHORITY.-
"(!) IN GENERAL.-Pursuant to an approved 

State application, the Administrator shall 
delegate authority to perform 1 or more dele
gable authorities with respect to 1 or more 
non-Federal listed facilities in the State. 

"(2) APPLICATION.-An application under 
paragraph (1) shall-

"(A) identify each non-Federal listed facil
ity for which delegation is requested; 

"(B) identify each delegable authority that 
is requested to be delegated for each non
Federal listed facility for which delegation is 
requested; and 

"(C) certify that the State, supported by 
such documentation as the State, in con
sultation with the Administrator, considers 
to be appropriate, has-

"(1) statutory and regulatory authority 
(including appropriate enforcement author
ity) to perform the requested delegable au
thorities in a manner that is protective of 
human health and the environment; 

"(11) resources in place to adequately ad
minister and enforce the authorities; and 

"(iii) procedures to ensure public notice 
and, as appropriate, opportunity for com
ment on remedial action plans, consistent 
with sections 117 and 129. 

"(3) APPROVAL OF APPLICATION.-
"(A) IN GENERAL.-Not later than 60 days 

after receiving an application under para
graph (2) by a State that is authorized to ad
minister and enforce the corrective action 
requirements of a hazardous waste program 
under section 3006 of the Solid Waste Dis
posal Act (42 U.S.C. 6926), and not later than 
120 days after receiving an application from 
a State that is not authorized to administer 
and enforce the corrective action require
ments of a hazardous waste program under 
section 3006 of the Solid Waste Disposal Act 
(42 U.S.C. 6926), unless the State agrees to a 
greater length of time for the Administrator 
to make a determination, the Administrator 
shall-

"(1) issue a notice of approval of the appli
cation (including approval or disapproval re
garding any or all of the facilities with re
spect to which a delegation of authority is 
requested or with respect to any or all of the 
authorities that are requested to be dele
gated); or 

"(11) if the Administrator determines that 
the State does not have adequate legal au
thority, financial and personnel resources, 
organization, or expertise to administer and 
enforce any of the requested delegable au
thority, issue a notice of disapproval , includ
ing an explanation of the basis for the deter
mination. 

"(B) FAILURE TO ACT.-If the Administrator 
does not issue a notice of approval or notice 
of disapproval of all or any portion of an ap
plication within the applicable time period 
under subparagraph (A), the application 
shall be deemed to have been granted. 

"(C) RESUBMISSION OF APPLICATION.-
"(!) IN GENERAL.-If the Administrator dis

approves an application under paragraph (1), 
the State may resubmit the application at 
any time after receiving the notice of dis
approval. 

"(ii) FAILURE TO ACT.-Ifthe Administrator 
does not issue a notice of approval or notice 
of disapproval of a resubmitted application 
within the applicable time period under sub
paragraph (A), the resubmitted application 
shall be deemed to have been granted. 

"(D) NO ADDITIONAL TERMS OR CONDITIONS.
The Administrator shall not impose any 
term or condition on the approval of an ap
plication that meets the requirements stated 
in paragraph (2) (except that any technical 
deficiencies in the application be corrected). 
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" (E) JUDICIAL REVIEW.-The State (but no 

other person) shall be entitled to judicial re
view under section 113(b) of a disapproval of 
a resubmitted application. 

"(4) DELEGATION AGREEMENT.-On approval 
of a delegation of authority under this sec
tion, the Administrator and the delegated 
State shall enter into a delegation agree
ment that identifies each category of dele
gable authority that is delegated with re
spect to each delegated facility. 

"(5) LIMITED DELEGATION.-
"(A) IN GENERAL.-In the case of a State 

that does not meet the requirements of para
graph (2)(C) the Administrator may delegate 
to the State limited authority to perform, 
ensure the performance of, or supervise or 
otherwise participate in the performance of 1 
or more delegable authorities, as appropriate 
in view of the extent to which the State has 
the required legal authority, financial and 
personnel resources, organization, and exper
tise. 

"(B) SPECIAL PROVISIONS.-ln the case of a 
limited delegation of authority to a State 
under subparagraph (A), the Administrator 
shall specify the extent to which the State 
shall be considered to be a delegated State 
for the purposes of this Act. 

"(d) PERFORMANCE OF DELEGATED AUTHORI
TIES.-

"(1) IN GENERAL.-A delegated State shall 
have sole authority (except as provided in 
paragraph (6)(B), subsection (e)(4), and sub
section (g)) to perform a delegated authority 
with respect to a delegated facility. 

"(2) AGREEMENTS FOR PERFORMANCE OF DEL
EGATED AUTHORITIES.-

"(A) IN GENERAL.-Except as provided in 
subparagraph (B), a delegated State may 
enter into an agreement with a political sub
division of the State, an interstate body 
comprised of that State and another dele
gated State or States, or a combination of 
such subdivisions or interstate bodies, pro
viding for the performance of any category 
of delegated authority with respect to a dele
gated facility in the State if the parties to 
the agreement agree in the agreement to un
dertake response actions that are consistent 
with this Act. 

"(B) NO AGREEMENT WITH POTENTIALLY RE
SPONSIBLE PARTY.-A delegated State shall 
not enter into an agreement under subpara
graph (A) with a political subdivision or 
interstate body that is, or includes as a com
ponent an entity that is, a potentially re
sponsible party with respect to a delegated 
facility covered by the agreement. 

"(C) CONTINUING RESPONSmiLITY.-A dele
gated State that enters into an agreement 
under subparagraph (A)-

" (1) shall exercise supervision over and ap
prove the activities of the parties to the 
agreement; and 

"(ii) shall remain responsible for ensuring 
performance of the delegated authority. 

"(3) COMPLIANCE WITH ACT.-
"(A) NONCOMPREHENSIVE DELEGATION 

STATES.-A noncomprehensive delegation 
State shall implement each applicable provi
sion of this Act (including regulations and 
guidance issued by the Administrator) so as 
to perform each delegated authority with re
spect to a delegated facility in the same 
manner as would the Administrator with re
spect to a facility that is not a delegated fa
cility. 

"(B) COMPREHENSIVE DELEGATION STATES.
"(i) IN GENERAL.-A comprehensive delega

tion State shall implement applicable provi
sions of this Act or of similar provisions of 
State law in a manner comporting with 
State policy, so long as the remedial action 

that is selected protects human health and 
the environment to the same extent as would 
a remedial action selected by the Adminis
trator under section 121. 

"(ii) COSTLIER REMEDIAL ACTION.-
"(!) IN GENERAL.-A delegated State may 

select a remedial action for a delegated facil
ity that has a greater response cost (includ
ing operation and maintenance costs) than 
the response cost for a remedial action that 
would be selected by the Administrator 
under section 121, if the State pays for the 
difference in cost. 

"(II) NO COST RECOVERY .-If a delegated 
State selects a more costly remedial action 
under subclause (!), the State shall not be 
entitled to seek cost recovery under this Act 
or any other Federal or State law from any 
other person for the difference in cost. 

"(4) JUDICIAL REVmw.-An order that is 
issued under section 106 by a delegated State 
with respect to a delegated facility shall be 
reviewable only in United States district 
court under section 113. 

"(5) DELISTING OF NATIONAL PRIORITIES LIST 
FACILITIES.-

"(A) DELISTING.-After notice and an op
portunity for public comment, a delegated 
State may remove from the National Prior
ities List all or part of a delegated facility-

"(i) if the State makes a finding that no 
further action is needed to be taken at the 
facility (or part of the fac111ty) under any ap
plicable law to protect human health and the 
environment consistent with section 121(a) 
(1) and (2); 

"(11) with the concurrence of the poten
tially responsible parties, if the State has an 
enforceable agreement to perform all re
quired remedial action and operation and 
maintenance for the facility or if the clean
up will proceed at the facility under section 
3004 (u) or (v) of the Solid Waste Disposal Act 
(42 U.S.C. 6924 (u), (v)); or 

"(iii) if the State is a comprehensive dele
gation State with respect to the facility. 

"(B) EFFECT OF DELISTING.-A delisting 
under subparagraph (A) (ii) or (iii) shall not 
affect-

"(i) the authority or responsibility of the 
State to complete remedial action and oper
ation and maintenance; 

"(11) the eligib111ty of the State for funding 
under this Act; 

"(iii) notwithstanding the limitation on 
section 104(c)(l), the authority of the Admin
istrator to make expenditures from the Fund 
relating to the facility; or 

"(iv) the enforceability of any consent 
order or decree relating to the facility. 

"(C) NO RELISTING.-
"(i) IN GENERAL.-Except as provided in 

clause (11), the Administrator shall not relist 
on the National Priorities List a facility or 
part of a facility that has been removed from 
the National Priorities List under subpara
graph (A). 

"(ii) CLEANUP NOT COMPLETED.-The Ad
ministrator may relist a fac111ty or part of a 
facility that has been removed from the Na
tional Priorities List under subparagraph (A) 
if cleanup is not completed in accordance 
with the enforceable agreement under sub
paragraph (A)(ii). 

"(6) COST RECOVERY.-
"(A) RECOVERY BY A DELEGATED STATE.-Of 

the amount of any response costs recovered 
from a responsible party by a delegated 
State for a delegated facility under section 
107-

"(i) 25 percent of the amount of any Fed
eral response cost recovered with respect to 
a facility, plus an amount equal to the 
amount of response costs incurred by the 

State with respect to the facility, may be re
tained by the State; and 

"(ii) the remainder shall be deposited in 
the Hazardous Substances Superfund estab
lished under subchapter A of chapter 98 of 
the Internal Revenue Code of 1986. 

"(B) RECOVERY BY THE ADMINISTRATOR.
"(!) IN GENERAL.-The Administrator may 

take action under section 107 to recover re
sponse costs from a responsible party for a 
delegated facility if-

"(!) the delegated State notifies the Ad
ministrator in writing that the delegated 
State does not intend to pursue action for re
covery of response costs under section 107 
against the responsible party; or 

"(II) the delegated State fails to take ac
tion to recover response costs within a rea
sonable time in light of applicable statutes 
of limitation. 

"(ii) NOTICE.-If the Administrator pro
poses to commence an action for recovery of 
response costs under section 107, the Admin
istrator shall give the State written notice 
and allow the State at least 90 days after re
ceipt of the notice to commence the action. 

"(iii) NO FURTHER ACTION.-If the Adminis
trator takes action against a potentially re
sponsible party under section 107 relating to 
a release from a delegated facility, the dele
gated State may not take any other action 
for recovery of response costs relating to 
that release under this Act or any other Fed
eral or State law. 

"(e) FEDERAL RESPONSmiLITIES AND AU
THORITIES.-

"(1) REVIEW USE OF FUNDS.-
"(A) IN GENERAL.-The Administrator shall 

review the certification submitted by the 
Governor under subsection (f)(8) not later 
than 120 days after the date of its submis
sion. 

''(B) FINDING OF USE OF FUNDS INCONSISTENT 
WITH THIS ACT.-If the Administrator finds 
that funds were used in a manner that is in
consistent with this Act, the Administrator 
shall notify the Governor in writing not 
later than 120 days after receiving the Gov
ernor's certification. 

"(C) ExPLANATION.-Not later than 30 days 
after receiving a notice under subparagraph 
(B), the Governor shall-

"(!) explain why the Administrator's find
ing is in error; or 

"(11) explain to the Administrator's satis
faction how any misapplication or misuse of 
funds will be corrected. 

"(D) FAILURE TO EXPLAIN.-If the Governor 
fails to make an explanation under subpara
graph (C) to the Administrator's satisfac
tion, the Administrator may request reim
bursement of such amount of funds as the 
Administrator finds was misapplied or mis
used. 

"(E) REPAYMENT OF FUNDS.-If the Admin
istrator fails to obtain reimbursement from 
the State within a reasonable period of time, 
the Administrator may, after 30 days' notice 
to the State, bring a civil action in United 
States district court to recover from the del
egated State any funds that were advanced 
for a purpose or were used for a purpose or in 
a manner that is inconsistent with this Act. 

"(2) WITHDRAWAL OF DELEGATION OF AU
THORITY.-

" (A) DELEGATED STATES.-If at any time 
the Administrator finds that contrary to a 
certification made under subsection (c)(2), a 
delegated State-

"(i) lacks the required financial and per
sonnel resources, organization, or expertise 
to administer and enforce the requested dele
gated authorities; 

"(ii) does not have adequate legal author
ity to request and accept delegation; or 
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"(iii) is failing to materially carry out the 

State's delegated authorities, 
the Administrator may withdraw a delega
tion of authority with respect to a delegated 
facility after providing notice and oppor
tunity to correct deficiencies under subpara
graph (D). 

"(B) STATES WITH LIMITED DELEGATIONS OF 
AUTHORITY.-If the Administrator finds that 
a State to which a limited delegation of au
thority was made under subsection (c)(5) has 
materially breached the delegation agree
ment, the Administrator may withdraw the 
delegation after providing notice and oppor
tunity to correct deficiencies under subpara
graph (D). 

"(C) NO WITHDRAWAL WITH 1 YEAR OF AP
PROVAL.-The Administrator shall not with
draw a delegation of authority within 1 year 
after the date on which the application for 
delegation is approved (including approval 
under subsection (c)(3) (B) or (C)(ii)). 

"(D) NOTICE AND OPPORTUNITY TO COR
RECT.-If the Administrator proposes to 
withdraw a delegation of authority for any 
or all delegated facilities, the Administrator 
shall give the State written notice and allow 
the State at least 90 days after the date of 
receipt of the notice to correct the defi
ciencies cited in the notice. 

"(E) FAILURE TO CORRECT.-If the Adminis
trator finds that the deficiencies have not 
been corrected within the time specified in a 
notice under subparagraph (D), the Adminis
trator may withdraw delegation of authority 
after providing public notice and oppor
tunity for comment. 

"(F) JUDICIAL REVIEW.-A decision of the 
Administrator to withdraw a delegation of 
authority shall be subject to judicial review 
under section 113(b). 

"(3) RULE OF CONSTRUCTION.-Nothing in 
this section shall be construed to affect the 
authority of the Administrator under this 
Act to--

"(A) take a response action at a facility 
listed on the National Priorities List in a 
State to which a delegation of authority has 
not been made under this section or at a fa
c111ty not included in a delegation of author
ity; or 

"(B) perform a delegable authority with re
spect to a facility that is not included among 
the authorities delegated to a State with re
spect to the facility. 

"(4) EMERGENCY REMOVAL.-
"(A) NOTICE.-Before performing an emer

gency removal action under section 104 at a 
delegated facility, the Administrator shall 
notify the delegated States of the Adminis
trator's intention to perform the removal. 

"(B) STATE ACTION.-If, after receiving a 
notice under subparagraph (A), the delegated 
State notifies the Administrator within 48 
hours that the State intends to take action 
to perform an emergency removal at the del
egated facility, the Administrator shall not 
perform the emergency removal action un
less the Administrator determines that the 
delegated State has failed to act within a 
reasonable period of time to perform the 
emergency removal. 

"(C) IMMEDIATE AND SIGNIFICANT DANGER.
If the Administrator finds that an emer
gency at a delegated facility poses an imme
diate and significant danger to human health 
or the environment, the Administrator shall 
not be required to provide notice under sub
paragraph (A). 

"(5) PROHIBITED ACTIONS.-Except as pro
vided in subsections (d)(6)(B), (e)(4), and (g) 
or except with the concurrence of the dele
gated State, the President, the Adminis
trator, and the Attorney General shall not 

take any action under section 104, 106, 107, 
109, 121, or 122 in performance of a delegable 
authority that has been delegated to a State 
with respect to a delegated facility. 

"(D FUNDING.-
"(1) IN GENERAL.-The Administrator shall 

provide grants to or enter into contracts or 
cooperative agreements with delegated 
States to carry out this section. 

"(2) NO CLAIM AGAINST FUND.-Notwith
standing any other law, funds to be granted 
under this subsection shall not constitute a 
claim against the Fund or the United States. 

"(3) DETERMINATION OF COSTS ON A FACIL-
ITY-SPECIFIC BASIS.-The Administrator 
shall-

"(A) determine-
"(!) the delegable authorities the costs of 

performing which it is practicable to deter
mine on a facility-specific basis; and 

"(ii) the delegable authorities the costs of 
performing which it is not practicable to de
termine on a facility-specific basis; and 

"(B) publish a list describing the delegable 
authorities in each category. 

"(4) FACILITY-SPECIFIC GRANTS.-The COStS 
described in paragraph (3)(A)(1) shall be fund
ed as such costs arise with respect to each 
delegated facility. 

"(5) NONFACILITY-SPECIFIC GRANTS.-
"(A) IN GENERAL.-The costs described in 

paragraph (3)(A)(ii) shall be funded through 
nonfacility-specific grants under this para
graph. 

"(B) FORMULA.-The Administrator shall 
establish a formula under which funds avail
able for nonfacility-specific grants shall be 
allocated among the delegated States, tak
ing into consideration-

"(!) the cost of administering the delegated 
authority; 

"(11) the number of sites for which the 
State has been delegated authority; 

"(iii) the types of activities for which the 
State has been delegated authority; 

"(iv) the number of facilities within the 
State that are listed on the National Prior
ities List or are delegated facilities under 
section 127(d)(5); 

"(v) the number of other high priority fa
cilities within the State; 

"(vi) the need for the development of the 
State program; 

"(vii) the need for additional personnel; 
"(viii) the amount of resources available 

through State programs for the cleanup of 
contaminated sites; and 

"(ix) the benefit to human health and the 
environment of providing the funding. 

"(6) PERMITTED USE OF GRANT FUNDS.-A 
delegated State may use grant funds, in ac
cordance with this Act and the National 
Contingency Plan, to take any action or per
form any duty necessary to implement the 
authority delegated to the State under this 
section. 

"(7) COST SHARE.-
"(A) ASSURANCE.-A delegated State to 

which a grant is made under this subsection 
shall provide an assurance that the State 
will pay any amount required under section 
104(c)(3). 

"(B) PROHIBITED USE OF GRANT FUNDS.-A 
delegated State to which a grant is made 
under this subsection may not use grant 
funds to pay any amount required under sec
tion 104(c)(3). 

"(8) CERTIFICATION OF USE OF FUNDS.-
"(A) IN GENERAL.-Not later than 1 year 

after the date on which a delegated State re
ceives funds under this subsection, and annu
ally thereafter, the Governor of the State 
shall submit to the Administrator-

"(!) a certification that the State has used 
the funds in accordance with the require-

ments of this Act and the National Contin
gency Plan; and 

"(ii) information describing the manner in 
which the State used the funds. 

"(B) REGULATIONS.-Not later than 1 year 
after the date of enactment of this section, 
the Administrator shall issue a regulation 
describing with particularity the informa
tion that a State shall be required to provide 
under subparagraph (A)(ii). 

"(g) COOPERATIVE AGREEMENTS.-Nothing 
in this section shall affect the authority of 
the Administrator under section 104(d)(1) to 
enter into a cooperative agreement with a 
State, a political subdivision of a State, or 
an Indian tribe to carry out actions under 
section 104. 

"(h) NON-NATIONAL PRIORITIES LIST F ACILI
TIES.-

"(1) DEFINITIONS.-In this subsection, the 
term 'non-National Priorities List facility' 
means a facility that is not, and never has 
been, listed on the National Priorities List 
and that is not owned or operated by a de
partment, agency, or instrumentality of the 
United States. 

"(2) FINALITY.-
"(A) IN GENERAL.-Except as provided in 

subparagraph (B), a determination that are
sponse action at a non-National Priorities 
List facility or portion of a non-National 
Priorities List facility is complete under 
State law is final, and the facility shall not 
be subject to further response action not
withstanding any provision of this Act or 
any other Federal law. 

"(B) ExCEPTION FOR EMERGENCY REMOV
ALS.-The Administrator may conduct an 
emergency removal action under the author
ity of section 104 subject to the notice re
quirement of section 135(e)(4) at a non-Na
tional Priorities List facility.". 

(b) STATE COST SHARE.-Section 104(c) of 
the Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980 (42 
U.S.C. 9604(c)) is amended-

(1) by striking "(c)(1) Unless" and inserting 
the following: 

"(C) MISCELLANEOUS LIMITATIONS AND RE
QUIREMENTS.-

"(1) CONTINUANCE OF OBLIGATIONS FROM 
FUND.-Unless''; 

(2) by striking "(2) The President" and in
serting the following: 

"(2) CONSULTATION.-The President"; and 
(3) by striking paragraph (3) and inserting 

the following: 
"(3) STATE COST SHARE.-
"(A) IN GENERAL.-The Administrator shall 

not provide any remedial action under this 
section unless the State in which the release 
occurs first enters into a contract or cooper
ative agreement with the Administrator pro
viding assurances deemed adequate by the 
Administrator that the State will pay, in 
cash or through in-kind contributions, a 
specified percentage of the costs of the reme
dial action and operation and maintenance 
costs. 

"(B) ACTIVITIES WITH RESPECT TO WHICH 
STATE COST SHARE IS REQUIRED.-No State 
cost share shall be required except for reme
dial actions under section 104 and facilities 
with respect to which there is an exemption 
under section 107(r). 

"(C) SPECIFIED PERCENTAGE.-
"(i) IN GENERAL.-The specified percentage 

of costs that a State shall be required to 
share shall be the lower of 10 percent or the 
percentage determined under clause (ii). 

" (11) MAXIMUM IN ACCORDANCE WITH LAW 
PRIOR TO 1996 AMENDMENTS.-

"(!) On petition by a State, the Director of 
the Office of Management and Budget (re
ferred to in this clause as the 'Director' ), 
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after providing public notice and oppor
tunity for comment, shall establish a cost 
share percentage, which shall be uniform for 
all facilities in the State, at the percentage 
rate at which the total amount of antici
pated payments by the State under the cost 
share for all facilities in the State for which 
a cost share is required most closely approxi
mates the total amount of estimated cost 
share payments by the State for facilities 
that would have been required under cost 
share requirements that were applicable 
prior to the date of enactment of this sub
paragraph, adjusted to reflect the extent to 
which the State's ability to recover costs 
under this Act were reduced by reason of en
actment of amendments to this Act by the 
Accelerated Cleanup and Environmental 
Restoration Act of 1996. 

"(ll) The Director may adjust a State' s 
cost share under this clause not more fre
quently than every 3 years. 

" (D) INDIAN TRmEs.-In the case of reme
dial action to be taken on land or water held 
by an Indian Tribe, held by the United 
States in trust for Indians, held by a member 
of an Indian Tribe (if the land or water is 
subject to a trust restriction on alienation), 
or otherwise within the borders of an Indian 
reservation, the requirements of this para
graph shall not apply. ''. 

(c) USES OF FUND.-Section 11l(a) of the 
Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980 ( 42 
U.S.C. 9611(a)) is amended by inserting after 
paragraph (6) the following: 

"(7) GRANTS TO DELEGATED STATES.-Mak
ing a grant to a delegated State under sec
tion 135(f).". 

(d) RELATIONSHIP TO OTHER LAWS.-
(1) IN GENERAL.-Section 114(b) of the Com

prehensive Environmental Response, Com
pensation, and Liability Act of 1980 (42 
U.S.C. 9614(b)) is amended by striking "re
moval" each place it appears and inserting 
"response" . 

(2) CONFORMING AMENDMENT.-Section 
101(37)(B) of the Comprehensive Environ
mental Response, Compensation, and Liabil
ity Act of 1980 (42 U.S.C. 9601(37)(B)) is 
amended by striking " section 114(c)" and in
serting " section 114(b)" . 

TITLE Ill-VOLUNTARY CLEANUP 
SEC. 301. ASSISTANCE FOR QUALIFYING STATE 

VOLUNTARY RESPONSE PROGRAMS. 
(a) DEFINITION.-Section 101 of the Com

prehensive Environmental Response, Com
pensation, and Liability Act of 1980 (42 
U.S.C. 9601) is amended by adding at the end 
the following: 

"(39) QUALIFYING STATE VOLUNTARY RE
SPONSE PROGRAM.-The term 'qualifying 
State voluntary response program' means a 
State program that includes the elements 
described in section 133(b).". 

(b) QUALIFYING STATE VOLUNTARY RE
SPONSE PROGRAMS.-Title I of the Com
prehensive Environmental Response, Com
pensation, and Liability Act of 1980 (42 
U.S.C. 9601 et seq.), as amended by section 
501, is amended by adding at the end the fol
lowing: 
"SEC. 133. QUALIFYING STATE VOLUNTARY RE

SPONSE PROGRAMS. 
"(a) ASSISTANCE TO STATES.-The Adminis

trator shall provide technical and other as
sistance to States to establish and expand 
qualifying State voluntary response pro
grams that include the elements listed in 
subsection (b). 

"(b) ELEMENTS.-The elements of a qualify
ing State voluntary response program are 
the following: 

" (1) Opportunities for technical assistance 
for voluntary response actions. 

" (2) Adequate opportunities for public par
ticipation, including prior notice and oppor
tunity for comment in appropriate cir
cumstances, in selecting response actions. 

"(3) Streamlined procedures to ensure ex
peditious voluntary response actions. 

" (4) Oversight and enforcement authorities 
or other mechanisms that are adequate to 
ensure that-

"(A) voluntary response actions will pro
tect human health and the environment and 
be conducted in accordance with applicable 
Federal and State law; and 

"(B) if the person conducting the vol
untary response action fails to complete the 
necessary response activities, including op
eration and maintenance or long-term mon
itoring activities, the necessary response ac
tivities are completed. 

" (5) Mechanisms for approval of a vol
untary response action plan. 

"(6) A requirement for certification or 
similar documentation from the State to the 
person conducting the voluntary response 
action indicating that the response is com
plete.". 

(c) FUNDING.-Section 111(a) of the Com
prehensive Environmental Response, Com
pensation, and Liab111ty Act of 1980 (42 
U.S.C. 9611), as amended by section 201(b), is 
amended by inserting after paragraph (7) the 
following: 

"(8) QUALIFYING STATE VOLUNTARY RE
SPONSE PROGRAMS.-For assistance to States 
to establish and administer qualifying State 
voluntary response programs, during the 
first 5 full fiscal years following the date of 
enactment of this subparagraph, in a total 
amount to all States that is not less than 2 
percent and not more than 5 percent of the 
amount available in the Fund for each such 
fiscal year, distributed among each of the 
States that notifies the Administrator of the 
State's intent to establish a qualifying State 
voluntary response program and each of the 
States with a qualifying State voluntary re
sponse program in the amount that is equal 
to the total amount multiplied by a frac
tion-

" (A) the numerator of which is the number 
of facilities in the State that, as of Septem
ber 29, 1995, were listed on the Comprehen
sive Environmental Response, Compensa
tion, and Liability Information System (not 
including facilities that are listed on the Na
tional Priorities List); and 

"(B) the denominator of which is the total 
number of such facilities in the United 
States.". 

(d) COMPLIANCE WITH ACT.-A person that 
conducts a voluntary response action under 
this section at a facility that is listed or pro
posed for listing on the National Priorities 
List shall implement applicable provisions of 
this Act or of similar provisions of State law 
in a manner comporting with State policy, 
so long as the remedial action that is se
lected protects human health and the envi
ronment to the same extent as would a reme
dial action selected by the Administrator 
under section 121(a). 
SEC. 302. BROWNFIELD CHARACTERIZATION 

PROGRAM. 
Title I of the Comprehensive Environ

mental Response, Compensation. and Liabil
ity Act of 1980 (42 U.S.C. 9601 et seq.), as 
amended by section 301(b), is amended by 
adding at the end the following: 
"SEC. 134. BROWNFIELD CHARACTERIZATION 

PROGRAM. 
" (a) DEFINITIONS.-ln this section: 
" (1) ADMINISTRATIVE COST.-The term 'ad

ministrative cost' does not include the cost 
of-

"(A) investigation and identificat ion of the 
extent of contamination; 

" (B) design and performance of a response 
action; or 

" (C) monitoring of natural resources. 
" (2) BROWNFIELD FACILITY.-The term 

'brownfield facility ' means-
" (A) a parcel of land that contains an 

abandoned, idled, or underused commercial 
or industrial facility , the expansion or rede
velopment of which is complicated by the 
presence or potential presence of a hazardous 
substance; but 

" (B) does not include-
"(i) a fac111ty that is the subject of a re

moval or planned removal under title I; 
"(ii) a facility that is listed or has been 

proposed for listing on the National Prior
ities List or that has been delisted under sec
tion 135(d)(5); 

"(111) a facility that is subject to corrective 
action under section 3004(u) or 3008(h) of the 
Solid Waste Disposal Act (42 U.S.C. 6924(u) or 
6928(h)) at the time at which an application 
for a grant or loan concerning the facility is 
submitted under this section; 

"(iv) a land disposal unit with respect to 
which-

"(!) a closure notification under subtitle C 
of the Solid Waste Disposal Act (42 U.S.C. 
6921 et seq.) has been submitted; and 

" (II) closure requirements have been speci
fied in a closure plan or permit; 

"(v) a facility with respect to which an ad
ministrative order on consent or judicial 
consent decree requiring cleanup has been 
entered into by the United States under this 
Act, the Solid Waste Disposal Act (42 U.S.C. 
6901 et seq.), the Federal Water Pollution 
Control Act (33 U.S.C. 1251 et seq.), the Toxic 
Substances Control Act (15 U.S.C. 2601 et 
seq.), or title XIV of the Public Health Serv
ice Act (commonly known as the 'Safe 
Drinking Water Act') (42 U.S.C. 300f et seq.); 

"(vi) a fac111ty that is owned or operated 
by a department, agency, or instrumentality 
of the United States; or 

"(vii) a portion of a fac111ty, for which por
tion, assistance for response activity has 
been obtained under subtitle I of the Solid 
Waste Disposal Act (42 U.S.C. 6991 et seq.) 
from the Leaking Underground Storage 
Tank Trust Fund established under section 
9508 of the Internal Revenue Code of 1986. 

" (3) ELIGIBLE ENTITY.-The term 'eligible 
entity' means-

" (A) a general purpose unit of local govern
ment; 

"(B) a land clearance authority or other 
quasi-governmental entity that operates 
under the supervision and control of or as an 
agent of a general purpose unit of local gov
ernment; 

" (C) a regional council or group of general 
purpose units of local government; 

"(D) a redevelopment agency that is char
tered or otherwise sanctioned by a State; 
and 

"(E) an Indian tribe. 
" (b) BROWNFIELD CHARACTERIZATION PRO

GRAM.-
" (1) ESTABLISHMENT OF PROGRAM.-The Ad

ministrator shall establish a program to pro
vide interest-free loans for the site charac
terization and assessment of brownfield fa
cilities. 

"(2) ASSISTANCE FOR SITE CHARACTERIZA
TION AND ASSESSMENT.-

" (A) IN GENERAL.-On approval of an appli
cation made by an eligible entity, the Ad
ministrator may make interest-free loans 
out of the Fund to the eligible entity to be 
used for the site characterization and assess
ment of 1 or more brownfield facilities. 
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"(B) APPROPRIATE INQUIRY.-A site charac

terization and assessment carried out with 
the use of a loan under subparagraph (A) 
shall be performed in accordance with sec
tion 101(35)(B). 

"(C) REPAYMENT.-
"(!) IN GENERAL.-An eligible entity that 

receives a loan under subparagraph (A) shall 
agree to repay the full amount of the loan 
within 10 years after the date on which the 
loan is made. 

"(ii) DEPOSIT IN FUND.-Repayments on a 
loan under subparagraph (A) shall be depos
ited in the Fund. 

"(3) HAZARDOUS SUBSTANCE SUPERFUND.
Notwithstanding section 111 of this Act or 
any provision of the Superfund Amendments 
and Reauthorization Act of 1986 (100 Stat. 
1613), there is authorized to be appropriated 
out of the Fund Sl5,000,000 for each of the 
first 5 fiscal years beginning after the date of 
enactment of this section, to be used for 
making interest-free loans under paragraph 
(2). 

"(4) MAXIMUM LOAN AMOUNT.-A loan under 
subparagraph (A) shall not exceed, with re
spect to each brownfield facility covered by 
the loan, S100,000 for any fiscal year or 
$200,000 in total. 

"(5) SUNSET.-No amount shall be available 
from the Fund for purposes of this section 
after the fifth fiscal year after the date of 
enactment of this section. 

"(6) PROHIBITION.-No part of a loan under 
this section may be used for payment of pen
alties, fines, or administrative costs. 

"(7) AUDITS.-The Inspector General of the 
Environmental Protection Agency shall 
audit all loans made under paragraph (2) to 
ensure that all funds are used for the pur
poses described in this section and that all 
loans are repaid in accordance with para
graph (2). 

"(8) AGREEMENTS.-Each loan made under 
this section shall be subject to an agreement 
that-

"(A) requires the eligible entity to comply 
with all applicable State laws (including reg
ulations); 

"(B) requires that the eligible entity shall 
use the loan exclusively for purposes speci
fied in paragraph (2); and 

"(C) contains such other terms and condi
tions as the Administrator determines to be 
necessary to protect the financial interests 
of the United States and to carry out the 
purposes of this section. 

"(9) LEVERAGING.-An eligible entity that 
receives a loan under paragraph (1) may use 
the loaned funds for part of a project at a 
brownfield facility for which funding is re
ceived from other sources, but the loan funds 
shall be used only for the purposes described 
in paragraph (2). 

"(c) LOAN APPLICATIONS.-
"(!) IN GENERAL.-Any eligible entity may 

submit an application to the Administrator, 
through a regional office of the Environ
mental Protection Agency and in such form 
as the Administrator may require, for a loan 
under this section for 1 or more brownfield 
facilities. 

"(2) APPLICATION REQUIREMENTS.-An appli
cation for a loan under this section shall in
clude-

"(A) an identification of each brownfield 
facility for which the loan is sought and a 
description of the redevelopment plan for the 
area or areas in which each facility is lo
cated, including a description of the nature 
and extent of any known or suspected envi
ronmental contamination within the area; 

"(B) an analysis that demonstrates the po
tential of the grant to stimulate economic 

development on completion of the planned 
response action, including a projection of the 
number of jobs expected to be created at the 
facility after remediation and redevelopment 
and, to the extent feasible, a description of 
the type and skill level of the jobs and a pro
jection of the increases in revenues accruing 
to Federal, State, and local governments 
from the jobs; and 

"(C) information relevant to the ranking 
criteria stated in paragraph (4). 

"(3) APPROVAL.-
"(A) INITIAL LOANS.-On or about March 30 

and September 30 of the first fiscal year fel
lowing the date of enactment of this section, 
the Administrator shall make loans under 
this section to eligible entities that submit 
applications before those dates that the Ad
ministrator determines have the highest 
rankings under ranking criteria established 
under paragraph (4). 

"(B) SUBSEQUENT LOANS.-Beginning with 
the second fiscal year following the date of 
enactment of this section, the Administrator 
shall make an annual evaluation of each ap
plication received during the prior fiscal 
year and make loans under this section to el
igible entities that submit applications dur
ing the prior year that the Administrator de
termines have the highest rankings under 
the ranking criteria established under para
graph (4). 

"(4) RANKING CRITERIA.-The Administrator 
shall establish a system for ranking loan ap
plications that includes the following cri
teria: 

"(A) The extent to which a loan will stimu
late the availability of other funds for envi
ronmental remediation and subsequent rede
velopment of the area in which the 
brownfield facilities are located. 

"(B) The potential of the development plan 
for the area in which the brownfield facili
ties are located to stimulate economic devel
opment of the area on completion of the 
cleanup, such as the following: 

"(i) The relative increase in the estimated 
fair market value of the area as a result of 
any necessary response action. 

"(ii) The potential of a loan to create new 
or expand existing business and employment 
opportunities (particularly full-time employ
ment opportunities) on completion of any 
necessary response action. 

"(111) The estimated additional tax reve
nues expected to be generated by economic 
redevelopment in the area in which a 
brownfield facility is located. 

"(iv) The estimated extent to which a loan 
would facilitate the identification of or fa
cilitate a reduction of health and environ
mental risks. 

"(v) The financial involvement of the 
State and local government in any response 
action planned for a brownfield facility and 
the extent to which the response action and 
the proposed redevelopment is consistent 
with any applicable State or local commu
nity economic development plan. 

"(vi) The extent to which the site charac
terization and assessment or response action 
and subsequent development of a brownfield 
facility involves the active participation and 
support of the local community. 

"(vii) Such other factors as the Adminis
trator considers appropriate to carry out the 
purposes of this section.". 
SEC. 303. TREATMENT OF SECURITY INTEREST 

HOLDERS AND FIDUCIARIES AS 
OWNERS OR OPERATORS. 

(a) DEFINITION OF OWNER OR OPERATOR.
Section 101 of the Comprehensive Environ
mental Response, Compensation, and Liabil
ity Act of 1980 (42 U.S.C. 9601), as amended by 
section 30l(a), is amended-

(1) in paragraph (20)-
(A) in subparagraph (A) by striking the 

second sentence; and 
(B) by adding at the end the following: 
"(E) SECURITY INTEREST HOLDERS.-
"(!) IN GENERAL.-The term •owner or oper

ator' does not include a person that, without 
participating in the management of a vessel 
or facility, holds an indicium of ownership 
primarily to protect the person's security in
terest in a vessel or facility. 

"(11) PARTICIPATING IN MANAGEMENT.-A se
curity interest holder-

"(!) shall be considered to be participating 
in management of a vessel or facility only if 
the security interest holder has under
taken-

"(aa) responsibility for the hazardous sub
stance handling or disposal practices of the 
vessel or facility; or 

"(bb) overall management of the vessel or 
facility encompassing day-to-day decision
making over environmental compliance or 
over an operational function (including func
tions such as those of a plant manager, oper
ations manager, chief operating officer, or 
chief executive officer). as opposed to finan
cial and administrative aspects, of a vessel 
or facility; and 

"(II) shall not be considered to be partici
pating in management solely on the ground 
that the security interest holder-

"(aa) serves in a capacity or has the ability 
to influence or the right to control the oper
ation of a vessel or facility if that capacity, 
ability, or right is not exercised; 

"(bb) acts, or causes or requires another 
person to act, to comply with an applicable 
law or to respond lawfully to disposal of a 
hazardous substance; 

"(cc) performs an act or omits to act in 
any way with respect to a vessel or facility 
prior to the time at which a security interest 
is created in a vessel or facility; 

"(dd) holds, abandons, or releases a secu
rity interest; 

"(ee) includes in the terms of an extension 
of credit, or in a contract or security agree
ment relating to an extension of credit, a 
covenant, warranty, or other term or condi
tion that relates to environmental compli
ance; 

"(ff) monitors or enforces a term or condi
tion of an extension of credit or a security 
interest; 

"(gg) monitors or undertakes 1 or more in
spections of a vessel or facility; 

"(hh) requires or conducts a response ac
tion or other lawful means of addressing a 
release or threatened release of a hazardous 
substance in connection with a vessel or fa
cility prior to. during, or on the expiration 
of the term of an extension of credit; 

"(11) provides financial or other advice or 
counseling in an effort to mitigate, prevent, 
or cure a default or diminution in the value 
of a vessel or facility; 

"(jj) exercises forbearance by restructur
ing, renegotiating, or otherwise agreeing to 
alter a term or condition of an extension of 
credit or a security interest; or 

"(kk) exercises any remedy that may be 
available under law for the breach of a term 
or condition of an extension of credit or a se
curity agreement. 

"(iii) FORECLOSURE.-Legal or equitable 
title acquired by a security interest holder 
through foreclosure (or the equivalent of 
foreclosure) shall be considered to be held 
primarily to protect a security interest if 
the holder undertakes to sell, re-lease, or 
otherwise divest the vessel or facility in a 
reasonably expeditious manner on commer
cially reasonable terms. 
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"(iv) DEFINITION OF SECURITY INTEREST.-In 

this subparagraph, the term 'security inter
est' includes a right under a mortgage, deed 
of trust. assignment, judgment lien, pledge, 
security agreement, factoring agreement, or 
lease, or any other right accruing to a person 
to secure the repayment of money, the per
formance of a duty, or any other obligation. 

"(F) FIDUCIARIES.-
"(!) IN GENERAL.-The term 'owner or oper

ator' does not include a fiduciary that holds 
legal or equitable title to, is the mortgagee 
or secured party with respect to, controls, or 
manages, directly or indirectly, a vessel or 
facility for the purpose of administering an 
estate or trust of which the vessel or facility 
is a part."; and 

(2) by adding at the end the following: 
"(40) FIDUCIARY.-The term 'fiduciary' 

means a person that is acting in the capacity 
of-

"(A) an executor or administrator of an es
tate, including a voluntary executor or a vol
untary administrator; 

"(B) a guardian; 
"(C) a conservator; 
"(D) a trustee under a will or a trust agree

ment under which the trustee takes legal or 
equitable title to, or otherwise controls or 
manages, a vessel or facility for the purpose 
of protecting or conserving the vessel or fa
cility under the rules applied in State court; 

"(E) a court-appointed receiver; 
"(F) a trustee appointed in proceedings 

under title 11, United States Code; 
"(G) an assignee or a trustee acting under 

an assignment made for the benefit of credi
tors; or 

"(H) a trustee, or a successor to a trustee, 
under an indenture agreement, trust agree
ment, lease, or similar financing agreement, 
for debt securities, certificates of interest of 
participation in debt securities, or other 
forms of indebtedness as to which the trustee 
is not. in the capacity of trustee, the lend
er.". 

(b) LIABILITY OF FIDUCIARIES AND LEND
ERS.-Section 107 of the Comprehensive Envi
ronmental Response, Compensation, and Li
ability Act of 1980 (42 U.S.C. 9607) is amended 
by adding at the end the following: 

"(n) LIABILITY OF FIDUCIARIES.-
"(!) IN GENERAL.-The liability of a fidu

ciary that is liable under any other provision 
of this Act for the release or threatened re
lease of a hazardous substance from a vessel 
or facility held by a fiduciary may not ex
ceed the assets held by the fiduciary that are 
available to indemnify the fiduciary. 

"(2) NO INDIVIDUAL LIABILITY.-Subject to 
the other provisions of this subsection, a fi
duciary shall not be liable in an individual 
capacity under this Act. 

"(3) EXCEPTIONS.-This subsection does not 
preclude a claim under this Act against--

"(A) the assets of the estate or trust ad
ministered by a fiduciary; 

"(B) a nonemployee agent or independent 
contractor retained by a fiduciary; or 

"(C) a fiduciary that causes or contributes 
to a release or threatened release of a haz
ardous substance. 

"(4) SAFE HARBOR.-Subject to paragraph 
(5), a fiduciary shall not be liable in an indi
vidual capacity under this Act for-

"(A) undertaking or directing another to 
undertake a response action under section 
107(d)(l) or under the direction of an on-scene 
coordinator designated by the Administrator 
or the Coast Guard to coordinate and direct 
responses under subpart D of the National 
Contingency Plan or by the lead agency to 
coordinate and direct removal actions under 
subpart E of the National Contingency Plan; 

"(B) undertaking or directing another to 
undertake any other lawful means of ad
dressing a hazardous substance in connection 
with a vessel or facility; 

"(C) terminating the fiduciary relation
ship; 

"(D) including, monitoring, or enforcing a 
covenant, warranty, or other term or condi
tion in the terms of a fiduciary agreement 
that relates to compliance with environ
mentallaws; 

"(E) monitoring or undertaking 1 or more 
inspections of a vessel or facility; 

"(F) providing financial or other advice or 
counseling to any party to the fiduciary re
lationship, including the settlor or bene
ficiary; 

"(G) restructuring, renegotiating, or other
wise altering a term or condition of the fidu
ciary relationship; 

"(H) administering a vessel or facility that 
was contaminated before the period of serv
ice of the fiduciary began; or 

"(!) declining to take any of the actions 
described in subparagraphs (B) through (H). 

"(5) DUE CARE.-This subsection does not 
limit the liability of a fiduciary if the fidu
ciary fails to exercise due care and the fail
ure causes or contributes to the release of a 
hazardous substance. 

"(6) RULE OF CONSTRUCTION.-Nothing in 
this subsection shall be construed to-

"(A) affect the rights or immunities or 
other defenses that are available under this 
Act or other applicable law to any person; 

"(B) create any liability for any person; or 
"(C) create a private right of action 

against a fiduciary or against a Federal 
agency that regulates lenders. 

"(O) LIABILITY OF LENDERS.-
"(1) DEFINITIONS.-In this subsection: 
"(A) ACTUAL BENEFIT.-The term 'actual 

benefit' means the net gain, if any, realized 
by a lender due to an action. 

"(B) ExTENSION OF CREDIT.-The term 'ex
tension of credit' includes a lease finance 
transaction-

"(!) in which the lessor does not initially 
select the leased vessel or facility and does 
not during the lease term control the daily 
operations or maintenance of the vessel or 
facility; or 

"(ii) that conforms to all regulations 
issued by any appropriate Federal banking 
agency (as defined in section 3(q) of the Fed
eral Deposit Insurance Act (12 U.S.C. 
1813(q))) and any appropriate State banking 
regulatory authority. 

"(C) FORECLOSURE.-The term 'foreclosure' 
means the acquisition of a vessel or facility 
through-

"(i) purchase at sale under a judgment or 
decree. a power of sale, a nonjudicial fore
closure sale, or from a trustee, deed in lieu of 
foreclosure, or similar conveyance, or 
through repossession, if the vessel or facility 
was security for an extension of credit pre
viously contracted; 

"(11) conveyance under an extension of 
credit previously contracted, including the 
termination of a lease agreement; or 

"(iii) any other formal or informal manner 
by which a person acquires, for subsequent 
disposition, possession of collateral in order 
to protect the security interest of the per
son. 

"(D) LENDER.-The term 'lender' means
"(i) a person that makes a bona fide exten

sion of credit to, or takes a security interest 
from, another party; 

"(ii) the Federal National Mortgage Asso
ciation, the Federal Home Loan Mortgage 
Corporation, the Federal Agricultural Mort
gage Corporation, or any other entity that in 

a bona fide manner is engaged in the busi
ness of buying or selling loans or interests in 
loans; 

"(iii) a person engaged in the business of 
insuring or guaranteeing against a default in 
the repayment of an extension of credit, or 
acting as a surety with respect to an exten
sion of credit, to another party; and 

"(iv) a person regularly engaged in the 
business of providing title insurance that ac
quires a vessel or facility as a result of an as
signment or conveyance in the course of un
derwriting a claim or claim settlement. 

"(E) NET GAIN.-The term 'net gain' means 
an amount not in excess of the amount real
ized by a lender on the sale of a vessel or fa
cility less acquisition, holding, and disposi
tion costs. 

"(F) VESSEL OR FACILITY ACQUIRED THROUGH 
FORECLOSURE.-The term •vessel or facility 
acquired through foreclosure'-

"(!) means a vessel or facility that is ac
qUired by a lender through foreclosure from 
a person that is not affiliated with the lend
er; but 

"(11) does not include such a vessel or facil
ity if the lender does not seek to sell or oth
erwise divest the vessel or facility at the ear
liest practicable, commercially reasonable 
time, on commercially reasonable terms, 
taking into account market conditions and 
legal and regulatory requirements. 

"(2) LIABILITY LIMITATION.-
"(A) IN GENERAL.-The liability of a lender 

that is liable under any other provision of 
this Act for the release or threatened release 
of a hazardous substance at, from, or in con
nection with a vessel or facility shall be lim
ited to the amount described in subpara
graph (E) if the vessel or facil1 ty is-

"(i) a vessel or fac111ty acquired through 
foreclosure; 

"(11) a vessel or fac111ty subject to a secu
rity interest held by the lender; 

"(111) a vessel or facility held by a lessor 
under the terms of an extension of credit; or 

"(iv) a vessel or facility subject to finan
cial control or financial oversight under the 
terms of an extension of credit. 

"(B) AMOUNT.-The amount described in 
this subparagraph is the excess of the fair 
market value of a vessel or facility on the 
date on which the liability of a lender is de
termined over the fair market value of the 
vessel or facility on the date that is 180 days 
before the date on which the response action 
is initiated, not to exceed the amount that 
the lender realizes on the sale of the vessel 
or facility after subtracting acquisition, 
holding, and disposition costs. 

"(3) ExCLUSION.-This subsection does not 
limit the liability of a lender that causes or 
contributes to the release or threatened re
lease of a hazardous substance. 

"(4) RULE OF CONSTRUCTION.-Nothing in 
this subsection shall be construed to-

"(A) affect the rights or immunities or 
other defenses that are available under this 
Act or other applicable law to any person; 

"(B) create any liability for any person; or 
"(C) create a private right of action 

against a lender or against a Federal agency 
that regulates lenders.". 
SEC. 304. FEDERAL DEPOSIT INSURANCE ACT 

AMENDMENT. 
The Federal Deposit Insurance Act (12 

U.S.C. 1811 et seq.) is amended by adding at 
the end the following: 
"SEC. 45. FEDERAL BANKING AND LENDING 

AGENCY LIABn.ITY. 
"(a) DEFINITIONS.-In this section: 
"(1) FEDERAL BANKING OR LENDING AGEN

CY.-The term 'Federal banking or lending 
agency'-
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"(A) means the Corporation, the Resolu

tion Trust Corporation, the Board of Gov
ernors of the Federal Reserve System, the 
Comptroller of the Currency, the Office of 
Thrift Supervision, a Federal Reserve Bank, 
a Federal Home Loan Bank, the Department 
of Housing and Urban Development, the Na
tional Credit Union Administration Board, 
the Farm Credit Administration, the Farm 
Credit System Insurance Corporation, the 
Farm Credit System Assistance Board, the 
Farmers Home Administration, the Rural 
Electrification Administration, the Small 
Business Administration, and any other Fed
eral agency acting in a similar capacity, in 
any of their capacities, and their agents or 
appointees; and 

"(B) includes a first subsequent purchaser 
of the vessel or facility from a Federal bank
ing or lending agency, unless the purchaser-

"(i) would otherwise be liable or poten
tially liable for all or part of the costs of the 
removal, remedial, corrective, or other re
sponse action due to a prior relationship 
with the vessel or facility; 

"(ii) is or was affiliated with or related to 
a party described in clause (i); 

"(iii) fails to agree to take reasonable 
steps necessary to remedy the release or 
threatened release or to protect public 
health and safety in a manner consistent 
with the purposes of applicable environ
mental laws; or 

"(iv) causes or contributes to any addi
tional release or threatened release on the 
vessel or facility. 

"(2) FACILITY.-The term 'facility' has the 
meaning stated in section 101 of the Com
prehensive Environmental Response, Com
pensation, and Liability Act of 1980 (42 
u.s.c. 9601). 

"(3) HAZARDOUS SUBSTANCE.-The term 
'hazardous substance' means a hazardous 
substance (as defined in section 101 of the 
Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980 .(42 
u.s.c. 9601)). 

"(4) RELEASE.-The term 'release' has the 
meaning stated in section 101 of the Com
prehensive Environmental Response, Com
pensation, and Liability Act of 1980 (42 
u.s.c. 9601). 

"(5) RESPONSE ACTION.-The term 'response 
action' has the meaning stated in section 101 
of the Comprehensive Environmental Re
sponse, Compensation, and Liability Act of 
1980 (42 u.s.c. 9601). 

"(6) VESSEL.-The term 'vessel' has the 
meaning stated in section 101 of the Com
prehensive Environmental Response, Com
pensation, and Liability Act of 1980 (42 
u.s.c. 9601). 

"(b) FEDERAL BANKING AND LENDING AGEN
CIES NOT STRICTLY LIABLE.-

"(1) IN GENERAL.-Except as provided in 
paragraph (2), a Federal banking or lending 
agency shall not be liable under section 106 
or 107 of the Comprehensive Environmental 
Response, Compensation, and Liability Act 
of 1980 (42 U.S.C. 9606, 9607) for the release or 
threatened release of a hazardous substance 
at or from a vessel or facility (including a 
right or interest in a vessel or facility) ac
quired-

"(A) in connection with the exercise of re
ceivership or conservatorship authority, or 
the liquidation or winding up of the affairs of 
an insured depository institution, including 
a subsidiary of an insured depository institu
tion; 

"(B) in connection with the provision of a 
loan, a discount, an advance, a guarantee, in
surance, or other financial assistance; or 

"(C) in connection with a vessel or facility 
received in a civil or criminal proceeding, or 

administrative enforcement action, whether 
by settlement or by order. 

"(2) ACTIVE CAUSATION.-Subject to section 
107(d) of the Comprehensive Environmental 
Response, Compensation, and Liability Act 
of 1980 (42 U.S.C. 9607(d)), a Federal banking 
or lending agency that causes or contributes 
to a release or threatened release of a haz
ardous substance may be liable for a re
sponse action pertaining to the release or 
threatened release. 

"(3) FEDERAL OR STATE ACTION.-Notwith
standing subsection (a)(1)(B), if a Federal 
agency or State environmental agency is re
quired to take a response action because a 
subsequent purchaser-

"(A) fails to agree to take reasonable steps 
necessary to remedy a release or threatened 
release or to protect public health and safety 
in a manner consistent with the purposes of 
applicable environmental laws; or 

"(B) causes or contributes to any addi
tional release or threatened release on the 
vessel or facility, 
the subsequent purchaser shall reimburse 
the Federal agency or State environmental 
agency for the costs of the response action in 
an amount not to exceed the increase in the 
fair market value of the vessel or facility at
tributable to the response action. 

"(C) LIEN ExEMPTION.-Notwithstanding 
any other law, a vessel or facility held by a 
subsequent purchaser described in subsection 
(a)(1)(B) or held by a Federal banking or 
lending agency shall not be subject to a lien 
for costs or damages associated with the re
lease or threatened release of a hazardous 
substance existing at the time of the trans
fer. 

"(d) ExEMPTION FROM COVENANTS TO REME
DIATE.-Notwithstanding section 120, a Fed
eral banking or lending agency shall be ex
empt from any law requiring the agency to 
grant a covenant warranting that a response 
action has been, or will in the future be, 
taken with respect to a vessel or facility ac
quired in a manner described in subsection 
(b)(1). 

"(e) RULES OF CONSTRUCTION.-Nothing in 
this section shall be construed to-

"(1) affect the rights or immunities or 
other defenses that are available to any 
party under this Act, the Comprehensive En
vironmental Response, Compensation, and 
Liab111ty Act of 1980 (42 U.S.C. 9601 et seq.) or 
any other law; 

"(2) create any liability for any party; 
"(3) create a private right of action against 

an insured depository institution or lender, a 
Federal banking or lending agency, or any 
other party, except as provided in subsection 
(b)(3); 

"(4) preempt, affect, apply to, or modify a 
State law or a right, cause of action, or obli
gation under State law, except that the li
ability of a Federal banking or lending agen
cy for a response action under a State law 
shall not exceed the value of the interest of 
the agency in the asset giving rise to the li
ability; or 

"(5) preclude a Federal banking or lending 
agency from agreeing with a State to trans
fer a vessel or facility to the State in lieu of 
any liability that might otherwise be im
posed under State law.". 
SEC. 305. CONTIGUOUS PROPERTIES. 

Section 107 of the Comprehensive Environ
mental Response, Compensation, and Liabil
ity Act of 1980 (42 U.S.C. 9607(a)), as amended 
by section 303(b), is amended by adding at 
the end the following: 

"(p) CONTIGUOUS PROPERTIES.-
"(1) NOT CONSIDERED TO BE AN OWNER OR OP

ERATOR.-A person that owns or operates 

real property that is contiguous to or other
wise similarly situated with respect to real 
property on which there has been a release 
or threatened release of a hazardous sub
stance and that is or may be contaminated 
by the release shall not be considered to be 
an owner or operator of a vessel or facility 
under subsection (a) (1) or (2) solely by rea
son of the contamination if-

"(A) the person did not cause, contribute, 
or consent to the release or threatened re
lease; and 

"(B) the person is not liable, and is not af
filiated with any other person that is liable, 
for any response costs at the facility, 
through any direct or indirect familial rela
tionship, or any contractual, corporate, or fi
nancial relationship other than that created 
by the instruments by which title to the fa
cility is conveyed or financed. 

"(2) COOPERATION, ASSISTANCE, AND AC
CESS.-Notwithstanding paragraph (1), a per
son described in paragraph (1) shall provide 
full cooperation, assistance, and facility ac
cess to the persons that are responsible for 
response actions at the fac111ty, including 
the cooperation and access necessary for the 
installation, integrity, operation, and main
tenance of any complete or partial response 
action at the facility. 

"(3) ASSURANCES.-The Administrator 
may-

"(A) issue an assurance that no enforce
ment action under this Act will be initiated 
against a person described in paragraph (1); 
and 

"(B) grant a person described in paragraph 
(1) protection against a cost recovery or con
tribution action under section 113(f).". 
SEC. 306. PROSPECTIVE PURCHASERS AND WIND

FALL LIENS. 
(a) DEFINITION.-Section 101 of the Com

prehensive Environmental Response, Com
pensation, and Liability Act of 1980 (42 
U.S.C. 9601), as amended by section 303(a)(2), 
is amended by adding at the end the follow
ing: 

"(41) BONA FIDE PROSPECTIVE PURCHASER.
The term 'bona fide prospective purchaser' 
means a person that acquires ownership of a 
facility after the date of enactment of this 
paragraph, or a tenant of such a person, that 
establishes each of the following by a pre
ponderance of the evidence: 

"(A) DISPOSAL PRIOR TO ACQUISITION.-All 
active disposal of hazardous substances at 
the facility occurred before the person ac
quired the fac111ty. 

"(B) INQUIRIES.-
"(!) IN GENERAL.-The person made all ap

propriate inquiries into the previous owner
ship and uses of the facility and the facility's 
real property in accordance with generally 
accepted good commercial and customary 
standards and practices. 

"(11) STANDARDS AND PRACTICES.-The 
standards and practices referred to in para
graph (35)(B)(i1) or those issued or adopted by 
the Administrator under that paragraph 
shall be considered to satisfy the require
ments of this subparagraph. 

"(iii) RESIDENTIAL USE.-ln the case of 
property for residential or other similar use 
purphased by a nongovernmental or non
commercial entity, a facility inspection and 
title search that reveal no basis for further 
investigation shall be considered to satisfy 
the requirements of this subparagraph. 

"(C) NOTICES.-The person provided all le
gally required notices with respect to the 
discovery or release of any hazardous sub
stances at the facility. 

"(D) CARE.-The person exercised appro
priate care with respect. to each hazardous 
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substance found at the facility by taking 
reasonable steps to stop any continuing re
lease, prevent any threatened future release 
and prevent or limit human or natural re
source exposure to any previously released 
hazardous substance. 

"(E) COOPERATION, ASSISTANCE, AND AC
CESS.-The person provides full cooperation, 
assistance, and facility access to the persons 
that are responsible for response actions at 
the facility, including the cooperation and 
access necessary for the installation, integ
rity, operation, and maintenance of any 
complete or partial response action at the fa
cility. 

"(F) RELATIONSHIP.-The person is not lia
ble, and is not affiliated with any other per
son that is liable, for any response costs at 
the facility, through any direct or indirect 
familial relationship, or any contractual, 
corporate, or financial relationship other 
than that created by the instruments by 
which title to the fac111ty is conveyed or fi
nanced.''. 

(b) AMENDMENT.-Section 107 of the Com
prehensive Environmental Response, Com
pensation, and Liability Act of 1980 (42 
U.S.C. 9607), as amended by section 305, is 
amended by adding at the end the following: 

"(q) PROSPECTIVE PURCHASER AND WIND
FALL LIEN.-

"(1) LIMITATION ON LIABILITY.-Notwith
standing subsection (a), a bona fide prospec
tive purchaser whose potential liability for a 
release or threatened release is based solely 
on the purchaser's being considered to be an 
owner or operator of a facility shall not be 
liable as long as the bona fide prospective 
purchaser does not impede the performance 
of a response action or natural resource res
toration. 

"(2) LIEN.-If there are unrecovered re
sponse costs at a facility for which an owner 
of the facility is not liable by reason of sub
section (n)(1)(C) and each of the conditions 
described in paragraph (3) is met, the United 
States shall have a lien on the facility, or 
may obtain from appropriate responsible 
party a lien on any other property or other 
assurances of payment satisfactory to the 
Administrator, for such unrecovered costs. 

"(3) CONDITIONS.-The conditions referred 
to in paragraph (1) are the following: 

"(A) RESPONSE ACTION.-A response action 
for which there are unrecovered costs is car
ried out at the facility. 

"(B) FAIR MARKET VALUE.-The response 
action increases the fair market value of the 
facility above the fair market value of the 
facility that existed 180 days before the re
sponse action was initiated. 

"(C) SALE.-A sale or other disposition of 
all or a portion of the facility has occurred. 

"(4) AMOUNT.-A lien under paragraph (2)
"(A) shall not exceed the increase in fair 

market value of the property attributable to 
the response action at the time of a subse
quent sale or other disposition of the prop
erty; 

"(B) shall arise at the time at which costs 
are first incurred by the United States with 
respect to a response action at the facility; 

"(C) shall be subject to the requirements of 
subsection (1)(3); and 

"(D) shall continue until the earlier of sat
isfaction of the lien or recovery of all re
sponse costs incurred at the fac111ty. " . 
SEC. 307. SAFE HARBOR INNOCENT LAND

HOLDERS. 
(a) AMENDMENT.-Section 101(35) of the 

Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980 (42 
U.S.C. 9601(35)) is amended by striking sub
paragraph (B) and inserting the following: 

"(B) KNOWLEDGE OF INQUIRY REQUIRE
MENT.-

"(i) ALL APPROPRIATE INQUIRIES.-To estab
lish that the defendant had no reason to 
know of the matter described in subpara
graph (A)(i), the defendant must show that, 
at or prior to the date on which the defend
ant acquired the facility, the defendant un
dertook all appropriate inquiries into the 
previous ownership and uses of the facility in 
accordance with generally accepted good 
commercial and customary standards and 
practices. 

"(ii) STANDARDS AND PRACTICES.-The Ad
ministrator shall by regulation establish as 
standards and practices for the purpose of 
clause (i)-

"(1) the American Society for Testing and 
Materials (ASTM) Standard E1527-94, enti
tled 'Standard Practice for Environmental 
Site Assessments: Phase I Environmental 
Site Assessment Process'; or 

"(ll) alternative standards and practices 
under clause (iii). 

"(iii) ALTERNATIVE STANDARDS AND PRAC
TICES.-

"(!) IN GENERAL.-The Administrator may 
by regulation issue alternative standards 
and practices or designate standards devel
oped by other organizations than the Amer
ican Society for Testing and Materials after 
conducting a study of commercial and indus
trial practices concerning the transfer of 
real property in the United States. 

"(ll) CONSIDERATIONS.-In issuing or des
ignating alternative standards and practices 
under subclause (!), the Administrator shall 
consider including each of the following: 

"(aa) The results of an inquiry by an envi
ronmental professional. 

"(bb) Interviews with past and present 
owners, operators, and occupants of the fa
cility and the facility's real property for the 
purpose of gathering information regarding 
the potential for contamination at the facil
ity and the facility's real property. 

"(cc) Reviews of historical sources, such as 
chain of title documents, aerial photographs, 
building department records, and land use 
records to determine previous uses and occu
pancies of the real property since the prop
erty was first developed. 

"(dd) Searches for recorded environmental 
cleanup liens, filed under Federal, State, or 
local law, against the facility or the facili
ty's real property. 

"(ee) Reviews of Federal, State, and local 
government records (such as waste disposal 
records), underground storage tank records, 
and hazardous waste handling, generation, 
treatment, disposal, and spill records, con
cerning contamination at or near the facility 
or the facility's real property. 

"(ff) Visual inspections of the facility and 
facility's real property and of adjoining 
properties. 

"(gg) Specialized knowledge or experience 
on the part of the defendant. 

"(hh) The relationship of the purchase 
price to the value of the property if the prop
erty was uncontaminated. 

"(11) Commonly known or reasonably as
certainable information about the property. 

"(jj) The degree of obviousness of the pres
ence or likely presence of contamination at 
the property, and the ability to detect such 
contamination by appropriate investigation. 

"(iv) SITE INSPECTION AND TITLE SEARCH.
In the case of property for residential use or 
other similar use purchased by a nongovern
mental or noncommercial entity, a facility 
inspection and title search that reveal no 
basis for further investigation shall be con
sidered to satisfy the requirements of this 
subparagraph.''. 

(b) STANDARDS AND PRACTICES.-
(1) ESTABLISHMENT BY REGULATION.-The 

Administrator of the Environmental Protec
tion Agency shall issue the regulation re
quired by section 101(35)(B)(ii) of the Com
prehensive Environmental Response, Com
pensation, and Liability Act of 1980, as added 
by subsection (a), not later than 1 year after 
the date of enactment of this Act. 

(2) INTERIM STANDARDS AND PRACTICES.
Until the Administrator issues the regula
tion described in paragraph (1), in making a 
determination under section 101(35)(B)(i) of 
the Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980, as 
added by subsection (a), there shall be taken 
into account-

(A) any sp~cialized knowledge or experi
ence on the part of the defendant; 

(B) the relationship of the purchase price 
to the value of the property if the property 
was uncontaminated; 

(C) commonly known or reasonably ascer
tainable information about the property; 

(D) the degree of obviousness of the pres
ence or likely presence of contamination at 
the property; and 

(E) the ability to detect the contamination 
by appropriate investigation. 

TITLE IV-SELECTION OF REMEDIAL 
ACTIONS 

SEC. 401. DEFINITIONS. 

Section 101 of the Comprehensive Environ
mental Response, Compensation, and Liabil
ity Act of 1980 (42 U.S.C. 9601), as amended by 
section 306(a), is amended by adding at the 
end the following: 

"(42) ACTUAL OR PLANNED OR REASONABLY 
AJ:I.'TICIPATED FUTURE USE OF THE LAND AND 
WATER RESOURCES.-The term 'actual or 
planned or reasonably anticipated future use 
of the land and water resources' means-

"(A) the actual use of the land, surface 
water, and ground water at a facility on the 
date of submittal of the proposed remedial 
action plan; and 

"(B)(i) with respect to land-
"(!) the use of land that is authorized by 

the zoning or land use decisions formally 
adopted, at or prior to the time of the initi
ation of the facility evaluation, by the local 
land use planning authority for a facility 
and the land immediately adjacent to the fa
cility; and 

"(ll) any other reasonably anticipated use 
that the local land use authority, in con
sultation with the community response orga
nization (if any), determines to have a sub
stantial probability of occurring based on re
cent (as of the time of the determination) de
velopment patterns in the area in which the 
facility is located and on population projec
tions for the area; and 

"(11) with respect to water resources, the 
future use of the surface water and ground 
water that is potentially affected by releases 
from a facility that is reasonably antici
pated, by a local government or other gov
ernmental unit that regulates surface or 
ground water use or surface or ground water 
use planning in the vicinity of the facility, 
on the earlier of-

"(l) the date of issuance of the first record 
of decision; or 

"(ll) the initiation of the facility evalua
tion. 

"(43) SIGNIFICANT ECOSYSTEM.-The term 
'significant ecosystem', for the purpose of 
section 121(a)(1)(B), means an ecosystem that 
exhibits a uniqueness, particular value, or 
historical presence or that is widely recog
nized as a significant resource at the na
tional, State or local level. 
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"(44) VALUABLE ECOSYSTEM.-The term 

'valuable ecosystem' means an ecosystem 
that is a known source of significant human 
or ecological benefits for its function. 

"(45) SUSTAINABLE ECOSYSTEM.-The term 
'sustainable ecosystem' means an ecosystem 
that has redundancy and resiliency sufficient 
to enable the ecosystem to continue to func
tion and provide benefits within the normal 
range of its variability notwithstanding ex
posure to hazardous substances resulting 
from releases. 

"(46) ECOLOGICAL RESOURCE.-The term 'ec
ological resource' means land, fish, wildlife, 
biota, air, surface water, and ground water 
within an ecosystem. 

"(47) SIGNIFICANT RISK TO ECOLOGICAL RE
SOURCES THAT ARE NECESSARY TO THE SUS
TAINABILITY OF A SIGNIFICANT ECOSYSTEM OR 
VALUABLE ECOSYSTEM.-The term 'significant 
risk to ecological resources that are nec
essary to the sustainability of a significant 
ecosystem or valuable ecosystem' means the 
risk associated with exposures and impacts 
resulting from the release of hazardous sub
stances which together reduce or eliminate 
the sustainability (within the meaning of 
paragraph (45)) of a significant ecosystem or 
valuable ecosystem.". 
SEC. 402. SELECTION AND IMPLEMENTATION OF 

REMEDIAL ACTIONS. 
Section 121 of the Comprehensive Environ

mental Response, Compensation, and Liabil
ity Act of 1980 (42 U.S.C. 9621) is amended-

(1) by striking the section heading and sub
sections (a) and (b) and inserting the follow
ing: 
"SEC. 121. SELECTION AND IMPLEMENTATION OF 

REMEDIAL ACTIONS. 
"(a) GENERAL RULES.-
"(1) SELECTION OF MOST COST-EFFECTIVE RE

MEDIAL ACTION THAT PROTECTS HUMAN HEALTH 
AND THE ENVIRONMENT.-

"(A) IN GENERAL.-The Administrator shall 
select a remedial action that is the most 
cost-effective means of achieving the goals 
of protecting human health and the environ
ment as stated in subparagraph (B) using the 
criteria stated in subparagraph (C). 

"(B) GOALS OF PROTECTING HUMAN HEALTH 
AND THE ENVIRONMENT.-

"(i) PROTECTION OF HUMAN HEALTH.-A re
medial action shall be considered to protect 
human health if, considering the expected 
exposures associated with the actual or 
planned or reasonably anticipated future use 
of the land and water resources, the remedial 
action achieves a residual risk-

"(!) from exposure to carcinogenic hazard
ous substances, pollutants, or contaminants 
such that cumulative lifetime additional 
cancer from exposure to hazardous sub
stances from releases at the facility range 
from 10- 4 to lQ-6 for the affected population; 
and 

"(II) from exposure to noncarcinogenic 
hazardous substances, pollutants, or con
taminants at the facility that does not pose 
an appreciable risk of deleterious effects. 

"(ii) PROTECTION OF THE ENVIRONMENT.-A 
remedial action shall be considered to pro
tect the environment if, based on the actual 
or planned or reasonably anticipated future 
use of the land and water resources, the re
medial action will protect against signifi
cant risks to ecological resources that are 
necessary to the sustainability of a signifi
cant ecosystem or valuable ecosystem and 
will not interfere with a sustainable func
tional ecosystem. 

"(C) COMPLIANCE WITH FEDERAL AND STATE 
LAWS.-

"(i) SUBSTANTIVE REQUIREMENTS.-
"(!) IN GENERAL.-Subject to clause (iii), a 

remedial action shall-

"(aa) comply with the substantive require
ments of all promulgated standards, require
ments, criteria, and limitations under each 
Federal law and each State law relating to 
the environment or to the siting of facilities 
(including a State law that imposes a more 
stringent standard, requirement, criterion, 
or limitation than Federal law) that is appli
cable to the conduct or operation of the re
medial action or to determination of the 
level of cleanup for remedial actions; and 

"(bb) comply with or attain any other pro
mulgated standard, requirement, criterion, 
or limitation under any State law relating to 
the environment or siting of facilities that 
applies to the conduct or operation of reme
dial actions under this Act, as determined by 
the State, after the date of enactment of the 
Accelerated Cleanup and Environmental 
Restoration Act of 1996, through a rule
making procedure that includes public no
tice, comment, and written response com
ment, and opportunity for judicial review, 
but only if the State demonstrates that the 
standard, requirement, criterion, or limita
tion is consistently applied to remedial ac
tions under State law. 

"(II) IDENTIFICATION OF FACILITIES.-Com
pliance with a State standard, requirement, 
criterion, or limitation described in sub
clause (I) shall be required at a facility if the 
standard, requirement, criterion, or limita
tion has been identified by the State to the 
Administrator in a timely manner as being 
applicable to the facility. 

"(ill) PUBLISHED LISTS.-Each State shall 
publish a comprehensive list of the stand
ards, requirements, criteria, and limitations 
that the State may apply to remedial ac
tions under this Act, and shall revise the list 
periodically, as requested by the Adminis
trator. 

''(IV) CONTAMINATED MEDIA.-Compliance 
with this clause shall not be required with 
respect to return, replacement, or disposal of 
contaminated media or residuals of contami
nated media into the same media in or very 
near then-existing areas of contamination 
onsite at a facility. 

"(ii) PROCEDURAL REQUIREMENTS.-Proce
dural requirements of Federal and State 
standards, requirements, criteria, and limi
tations (including permitting requirements) 
shall not apply to response actions con
ducted onsite at a facility. 

''(iii) WAIVER PROVISIONS.-
"(!) DETERMINATION BY THE PRESIDENT.

The Administrator shall evaluate and deter
mine if it is not appropriate for a remedial 
action to attain a Federal or State standard, 
requirement, criterion, or limitation as re
quired by clause (i). 

"(II) SELECTION OF REMEDIAL ACTION THAT 
DOES NOT COMPLY.-The Administrator may 
select for a facility a remedial action that 
meets the requirements of subparagraph (B) 
but does not comply with or attain a Federal 
or State standard, requirement, criterion, or 
limitation described in clause (i) if the Ad
ministrator makes any of the following find
ings: 

"(aa) IMPROPER IDENTIFICATION.-The 
standard, requirement, criterion, or limita
tion was improperly identified as an applica
ble requirement under clause (i)(l)(aa) and 
fails to comply with the rulemaking require
ments of clause (i)(l)(bb). 

"(bb) PART OF REMEDIAL ACTION.-The se
lected remedial action is only part of a total 
remedial action that will comply with or at
tain the applicable requirements of clause (i) 
when the total remedial action is completed. 

"(cc) GREATER RISK.-Compliance with or 
attainment of the standard, requirement, 

criterion, or limitation at the facility will 
result in greater risk to human health or the 
environment than alternative options. 

" ( dd) TECHNICALLY IMPRACTICABILITY.
Compliance with or attainment of the stand
ard, requirement, criterion, or limitation is 
technically infeasible from an engineering 
perspective or unreasonably costly. 

"(ee) EQUIVALENT TO STANDARD OF PER
FORMANCE.-The selected remedial action 
will attain a standard of performance that is 
equivalent to that required under a standard, 
requirement, criterion, or limitation de
scribed in clause (i) through use of another 
approach. 

"(ff) INCONSISTENT APPLICATION.-With re
spect to a State standard, requirement, cri
terion, limitation, or level, the State has not 
consistently applied (or demonstrated the in
tention to apply consistently) the standard, 
requirement, criterion, or limitation or level 
in similar circumstances to other remedial 
actions in the State. 

"(gg) BALANCE.-In the case of a remedial 
action to be undertaken solely under section 
104 or 132 using amounts from the Fund, a se
lection of a remedial action that complies 
with or attains a standard, requirement, cri
terion, or limitation described in clause (i) 
will not provide a balance between the need 
for protection of public health and welfare 
and the environment at the facility, and the 
need to make amounts from the Fund avail
able to respond to other facilities that may 
present a threat to public health or welfare 
or the environment, taking into consider
ation the relative immediacy of the threats 
presented by the various facilities. 

"(ill) PUBLICATION.-The Administrator 
shall publish any findings made under sub
clause (II), including an explanation and ap
propriate documentation. 

"(D) REMEDY SELECTION CRITERIA.-ln se
lecting a remedial action from among alter
natives that achieve the goals stated in sub
paragraph (B), the Administrator shall bal
ance the following factors, ensuring that no 
single factor predominates over the others: 

"(1) The effectiveness of the remedy in pro
tecting human health and the environment. 

"(ii) The reliability of the remedial action 
in achieving the protectiveness standards 
over the long term. 

"(111) Any short-term risk to the affected 
community, those engaged in the remedial 
action effort, and to the environment posed 
by the implementation of the remedial ac
tion. 

"(1v) The acceptability of the remedial ac
tion to the affected community. 

"(v) The implementability and technical 
feasibility of the remedial action from an en
gineering perspective. 

"(vi) The reasonableness of the cost. 
"(2) TECHNICAL INFEASIBILITY AND UNREA

SONABLE COST.-
"(A) MINIMIZATION OF RISK.-If the Admin

istrator, after reviewing the remedy selec
tion criteria stated in paragraph (l)(C), finds 
that achieving the goals stated in paragraph 
(l)(B), is technically infeasible from an engi
neering perspective or unreasonably costly, 
the Administrator shall evaluate remedial 
measures that mitigate the risks to human 
health and the environment and select a 
technically practicable remedial action that 
will most closely achieve the goals stated in 
paragraph (1) through cost-effective means. 

"(B) BASIS FOR FINDING.-A finding of tech
nical impracticability may be made on the 
basis of a determination, supported by appro
priate documentation, that, at the time at 
which the finding is made-
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"(i) there is no known reliable means of 

achieving at a reasonable cost the goals stat
ed in paragraph (1)(B); and 

"(ii) it has not been shown that such a 
means is likely to be developed within a rea
sonable period of time. 

"(3) PRESUMPTIVE REMEDIAL ACTIONS.-A 
remedial action that implements a presump
tive remedial action issued under section 128 
shall be considered to achieve the goals stat
ed in paragraph (1)(B) and balance ade
quately the factors stated in paragraph 
(l)(C). 

"(4) GROUND WATER.-
"(A) IN GENERAL.-A remedial action shall 

protect uncontaminated ground water that 
is suitable for use as drinking water by hu
mans or livestock in the water's condition at 
the time of initiation of the facility evalua
tion. 

"(B) CONSIDERATIONS.-A decision under 
subparagraph (A) regarding remedial action 
for ground water shall take into consider
ation-

"(i) the actual or planned or reasonably 
anticipated future use of the ground water 
and the timing of that use; 

"(ii) any attenuation or biodegradation 
that would occur if no remedial action were 
taken; and 

"(iii) the criteria stated in paragraph 
(l)(C). 

"(C) OFFICIAL CLASSIFICATION.-For the 
purposes of subparagraph (A), there shall be 
no presumption that because ground water is 
suitable for use as drinking water by humans 
or livestock, such use is the actual or 
planned or reasonably anticipated future use 
of the ground water. 

"(D) UNCONTAMINATED GROUND WATER.-A 
remedial action for protecting 
uncontaminated ground water may be based 
on natural attenuation or biodegradation so 
long as the remedial action does not inter
fere with the actual or planned or reasonably 
anticipated future use of the ground water. 

"(E) CONTAMINATED GROUND WATER.-A re
medial action for contaminated ground 
water may include point-of-use treatment. 

"(5) OTHER CONSIDERATIONS APPLICABLE TO 
REMEDIAL ACTIONS.-A remedial action that 
uses institutional and engineering controls 
shall be considered to be on an equal basis 
with all other remedial action alter
natives."; 

(2) by redesignating subsection (c) as sub
section (b), and, in the first sentence of that 
subsection, by striking "5 years" and insert
ing "7 years"; 

(3) by striking subsection (d); and 
(4) by redesignating subsections (e) and (f) 

as subsections (c) and (d), respectively. 
SEC. 403. REMEDY SELECTION METHODOLOGY. 

Title I of the Comprehensive Environ
mental Response, Compensation, and Liabil
ity Act of 1980 (42 U.S.C. 9601 et seq.) is 
amended by adding at the end the following: 
"SEC. 127. FACILITY-SPECIFIC RISK EVALUA

TIONS. 
"(a) USES.-
"(1) IN GENERAL.-A facility-specific risk 

evaluation shall be used to--
"(A) identify the significant components of 

potential risk posed by a facility; 
"(B) screen out potential contaminants, 

areas, or exposure pathways from further 
study at a facility; 

"(C) compare the relative protectiveness of 
alternative potential remedies proposed for a 
facility; and 

"(D) demonstrate that the remedial action 
selected for a facility is capable of protect
ing human health and the environment con
sidering the actual or planned or reasonably 

anticipated future use of the land and water 
resources. 

"(2) COMPLIANCE WITH PRINCIPLES.-A facil
ity-specific risk evaluation shall comply 
with the principles stated in this section to 
ensure tha~ 

"(A) actual or planned or reasonably an
ticipated future use of the land and water re
sources is given appropriate consideration; 
and 

"(B) all of the components of the evalua
tion are, to the maximum extent practicable, 
scientifically objective and inclusive of all 
relevant data. 

"(b) RISK EVALUATION PRINCIPLES.-A facil
ity-specific risk evaluation shall-

"(1) be based on actual or plausible esti
mates of exposure considering the actual or 
planned or reasonably anticipated future use 
of the land and water resources; 

"(2) be comprised of components each of 
which is, to the maximum extent prac
ticable, scientifically objective, and inclu
sive of all relevant data; 

"(3) use chemical and fac111ty-specif1c data 
and analysis (such as toxicity, exposure, and 
fate and transport evaluations) in preference 
to default assumptions; 

"(4) use a range and distribution of realis
tic and plausible assumptions when chemical 
and facility-specific data are not available; 

"(5) use mathematical models that take 
into account the fate and transport of haz
ardous substances, pollutants, or contami
nants, in the environment instead of relying 
on default assumptions; and 

"(6) use credible hazard identification and 
dose/response assessments. 

"(c) RISK COMMUNICATION PRINCIPLES.-The 
document reporting the results of a facility
specific risk evaluation shall-

"(1) contain an explanation that clearly 
communicates the risks at the facility; 

"(2) identify and explain all assumptions 
used in the evaluation, all alternative as
sumptions, the policy or value judgments 
used in choosing the assumptions, and 
whether empirical data conflict with or vali
date the assumptions; 

"(3) presen~ 
"(A) a range and distribution of exposure 

and risk estimates, including, if numerical 
estimates are provided, central estimates of 
exposure and risk using-

"(1) the most plausible assumptions or a 
weighted combination of multiple assump
tions based on different scenarios; or 

"(11) any other methodology designed to 
characterize the most plausible estimate of 
risk given the scientific information that is 
available at the time of the fac111ty-specific 
risk evaluation; and 

"(B) a statement of the nature and mag
nitude of the scientific and other uncertain
ties associated with those estimates; 

"(4) state the size of the population poten
tially at risk from releases from the facility 
and the likelihood that potential exposures 
will occur based on the actual or planned or 
reasonably anticipated future use of the land 
and water resources; and 

"(5) compare the risks from the facility to 
other risks commonly experienced by mem
bers of the local community in their daily 
lives and similar risks regulated by the Fed
eral Government. 

"(d) REGULATIONS.-Not later than 18 
months after the date of enactment of this 
section, the Administrator shall issue a final 
regulation implementing this section that 
promotes a realistic characterization of risk 
that neither minimizes nor exaggerates the 
risks and potential risks posed by a facility 
or a proposed remedial action. 

"SEC. 128. PRESUMPI'IVE REMEDIAL ACTIONS. 
"(a) IN GENERAL.-Not later than 1 year 

after the date of enactment of this section, 
the Administrator shall issue a final regula
tion establishing presumptive remedial ac
tions for commonly encountered types of fa
cilities with reasonably well understood con
tamination problems and exposure potential. 

"(b) PRACTICABILITY AND COST-EFFECTIVE
NESS.-Such presumptive remedies must 
have been demonstrated to be technically 
practicable and cost-effective methods of 
achieving the goals of protecting human 
health and the environment stated in section 
12l(a)(1)(B). 

"(c) VARIATIONS.-The Administrator may 
issue various presumptive remedial actions 
based on various uses of land and water re
sources, various environmental media, and 
various types of hazardous substances, pol
lutants, or contaminants. 

"(d) ENGINEERING CONTROLS.-Presumptive 
remedial actions are not limited to treat
ment remedies, but may be based on, or in
clude, institutional and standard engineering 
controls.". 
SEC. 404. REMEDY SELECTION PROCEDURES. 

Title I of the Comprehensive Environ
mental Response, Compensation, and Liabil
ity Act of 1980 (42 U.S.C. 9601 et seq.), as 
amended by section 403, is amended by add
ing at the end the following: 
"SEC. 129. REMEDIAL ACTION PLANNING AND IM· 

PLEMENTATION. 
"(a) IN GENERAL.-
"(1) BASIC RULES.-
"(A) PRocEDURES.-A remedial action with 

respect to a facility that is listed or proposed 
for listing on the National Priorities List 
shall be developed and selected in accordance 
with the procedures set forth in this section. 

"(B) NO OTHER PROCEDURES OR REQUffiE
MENTS.-The procedures stated in this sec
tion are in lieu of any procedures or require
ments under any other law to conduct reme
dial investigations. feasibility studies, 
record of decisions, remedial designs, or re
medial actions. 

"(C) LIMITED REVIEW.-ln a case in which 
the potentially responsible parties prepare a 
remedial action plan, only the work plan, fa
cility evaluation, proposed remedial action 
plan, and final remedial design shall be sub
ject to review, comment, and approval by the 
Administrator. 

"(D) DESIGNATION OF POTENTIALLY RESPON
SIBLE PARTIES TO PREPARE WORK PLAN, FACIL
ITY EVALUATION, PROPOSED REMEDIAL ACTION, 
AND REMEDIAL DESIGN AND TO IMPLEMENT THE 
REMEDIAL ACTION PLAN.-ln the case of a fa
cility for which the Administrator is notre
quired to prepare a work plan, facility eval
uation, proposed remedial action, and reme
dial design and implement the remedial ac
tion plan-

"(i) if a potentially responsible party or 
group of potentially responsible parties-

"(I) expresses an intention to prepare a 
work plan, facility evaluation, proposed re
medial action plan, and remedial design and 
to implement the remedial action plan (not 
including any such expression of intention 
that the Administrator finds is not made in 
good faith); and 

"(II) demonstrates that the potentially re
sponsible party or group of potentially re
sponsible parties has the financial resources 
and the expertise to perform those functions, 
the Administrator shall designate the poten
tially responsible party or group of poten
tially responsible parties to perform those 
functions; and 

"(ii) if more than 1 potentially responsible 
party or group of potentially responsible par
ties--



March 21, 1996 CONGRESSIONAL RECORD-SENATE 5897 
"(!) expresses an intention to prepare a 

work plan, facility evaluation, proposed re
medial action plan, and remedial design and 
to implement the remedial action plan (not 
including any such expression of intention 
that the Administrator finds is not made in 
good faith); and 

"(II) demonstrates that the potentially re
sponsible parties or group of potentially re
sponsible parties has the financial resources 
and the expertise to perform those functions, 
the Administrator, based on an assessment 
of the various parties' comparative financial 
resources, technical expertise, and histories 
of cooperation with respect to facilities that 
are listed on the National Priorities List, 
shall designate 1 potentially responsible 
party or group of potentially responsible par
ties to perform those functions. 

"(E) APPROVAL REQUIRED AT EACH STEP OF 
PROCEDURE.-No action shall be taken with 
respect to a facility evaluation, proposed re
medial action plan, remedial action plan, or 
remedial design, respectively, until a work 
plan, facility evaluation, proposed remedial 
action plan, and remedial action plan, re
spectively, have been approved by the Ad
ministrator. 

"(F) NATIONAL CONTINGENCY PLAN.-The 
Administrator shall conform the National 
Contingency Plan regulations to reflect the 
procedures stated in this section. 

"(2) USE OF PRESUMPI'IVE REMEDIAL AC
TIONS.-

"(A) PROPOSAL TO USE.-In a case in which 
a presumptive remedial action applies, the 
Administrator (if the Administrator is con
ducting the remedial action) or the preparer 
of the remedial action plan may, after con
ducting a facility evaluation, propose a pre
sumptive remedial action for the facility, if 
the Administrator or preparer shows with 
appropriate documentation that the facility 
fits the generic classification for which a 
presumptive remedial action has been issued 
and performs an engineering evaluation to 
demonstrate that the presumptive remedial 
action can be applied at the facility. 

"(B) LIMITATION.-The Administrator may 
not require a potentially responsible party 
to implement a presumptive remedial action. 

"(b) REMEDIAL ACTION PLANNING PROC
ESS.-

"(1) IN GENERAL.-The Administrator or a 
potentially responsible party shall prepare 
and implement a remedial action plan for a 
facility. 

"(2) CONTENTS.-A remedial action plan 
shall consist of-

"(A) the results of a facility evaluation, in
cluding any screening analysis performed at 
the facility; 

"(B) a discussion of the potentially viable 
remedies that are considered to be reason
able under section 121(a) and how they bal
ance the factors stated in section 
121(a)(l)(C); 

"(C) a description of the remedial action to 
be taken; 

"(D) a description of the facility-specific 
risk-based evaluation under section 127 and a 
demonstration that the selected remedial ac
tion will satisfy sections 121(a) and 128; and 

"(E) a realistic schedule for conducting the 
remedial action, taking into consideration 
facility-specific factors. 

"(3) WORK PLAN.-
"(A) IN GENERAL.-Prior to preparation of a 

remedial action plan, the preparer shall de
velop a work plan, including a community 
information and participation plan, which 
generally describes how the remedial action 
plan will be developed. 

"(B) SUBMISSION.-A work plan shall be 
submitted to the Administrator, the State, 

the community response organization, the 
local library, and any other public facility 
designated by the Administrator. 

''(C) PUBLICATION.-The Administrator or 
other person that prepares a work plan shall 
publish in a newspaper of general circulation 
in the area where the facility is located, and 
post in conspicuous places in the local com
munity, a notice announcing that the work 
plan is available for review at the local li
brary and that comments concerning the 
work plan can be submitted to the preparer 
of the work plan, the Administrator, the 
State, or the local community response orga
nization. 

"(D) FORWARDING OF COMMENTS.-!! com
ments are submitted to the Administrator, 
the State, or the community response orga
nization, the Administrator, State, or com
munity response organization shall forward 
the comments to the preparer of the work 
plan. 

"(E) NOTICE OF DISAPPROVAL.-!! the Ad
ministrator does not approve a work plan, 
the Administrator shall-

"(i) identify to the preparer of the work 
plan, with specificity, any deficiencies in the 
submission; and 

"(11) require that the preparer submit a re
vised work plan within a reasonable period of 
time, which shall not exceed 90 days except 
in unusual circumstances, as determined by 
the Administrator. 

"(4) FACILITY EVALUATION.-
"(A) IN GENERAL.-The Administrator (or 

the preparer of the facility evaluation) shall 
conduct a facility evaluation at each facility 
to characterize the risk posed by the facility 
by gathering enough information necessary 
to-

"(i) assess potential remedial alternatives, 
including ascertaining, to the degree appro
priate, the volume and nature of the con
taminants, their location, potential exposure 
pathways and receptors; 

"(11) discern the actual or planned or rea
sonably anticipated future use of the land 
and water resources; and 

"(11i) screen out any uncontaminated 
areas, contaminants, and potential pathways 
from further consideration. 

"(B) SUBMISSION.-A draft facility evalua
tion shall be submitted to the Administrator 
for approval. 

"(C) PUBLICATION.-Not later than 30 days 
after submission, or in a case in which the 
Administrator is preparing the remedial ac
tion plan, after the completion of the draft 
facility evaluation, the Administrator shall 
publish in a newspaper of general circulation 
in the area where the facility is located, and 
post in conspicuous places in the local com
munity, a notice announcing that the draft 
facility evaluation is available for review 
and that comments concerning the evalua
tion can be submitted to the Administrator, 
the State, and the community response orga
nization. 

"(D) AVAILABILITY OF COMMENTS.-!! com
ments are submitted to the Administrator, 
the State, or the community response orga
nization, the Administrator, State, or com
munity response organization shall make the 
comments available to the preparer of the 
facility evaluation. 

"(E) NOTICE OF APPROVAL.-If the Adminis
trator approves a facility evaluation, the Ad
ministrator shall-

"(i) notify the community response organi
zation; and 

" (11) publish in a newspaper of general cir
culation in the area where the facility is lo
cated, and post in conspicuous places in the 
local community, a notice of approval. 

"(F) NOTICE OF DISAPPROV AL.-If the Ad
ministrator does not approve a facility eval
uation, the Administrator shall-

"(i) identify to the preparer of the facility 
evaluation, with specificity, any deficiencies 
in the submission; and 

"(ii) require that the preparer submit a re
vised facility evaluation within a reasonable 
period of time, which shall not exceed 90 
days except in unusual circumstances, as de
termined by the Administrator. 

"(5) PROPOSED REMEDIAL ACTION PLAN.
"(A) SUBMISSION.-In a case in which a po

tentially responsible party prepares a reme
dial action plan, the preparer shall submit 
the remedial action plan to the Adminis
trator for approval and provide a copy to the 
local library. 

"(B) PUBLICATION.-After receipt of the 
proposed remedial action plan, or in a case in 
which the Administrator is preparing the re
medial action plan, after the completion of 
the remedial action plan, the Administrator 
shall cause to be published in a newspaper of 
general circulation in the area where the fa
cility is located and posted in other con
spicuous places in the local community a no
tice announcing that the proposed remedial 
action plan is available for review at the 
local library and that comments concerning 
the remedial action plan can be submitted to 
the Administrator, the State, and the com
munity response organization. 

"(C) AVAILABILITY OF COMMENTS.-!! com
ments are submitted to a State or the com
munity response organization, the State or 
community response organization shall 
make the comments available to the pre
parer of the proposed remedial action plan. 

"(D) HEARING.-The Administrator shall 
hold a public hearing at which the proposed 
remedial action plan shall be presented and 
public comment received. 

"(E) APPROVAL.-
"(i) IN GENERAL.-The Administrator shall 

approve a proposed remedial action plan if 
the plan-

"(I) contains the information described in 
section 127(b); and 

"(II) satisfies section 121(a). 
"(11) DEFAULT.-!! the Administrator fails 

to issue a notice of disapproval of a proposed 
remedial action plan in accordance with sub
paragraph (G) within 90 days after the pro
posed plan is submitted, the plan shall be 
considered to be approved and its implemen
tation fully authorized. 

"(F) NOTICE OF APPROVAL.-!! the Adminis
trator approves a proposed remedial action 
plan, the Administrator shall-

"(1) notify the community response organi
zation; and 

"(11) publish in a newspaper of general cir
culation in the area where the facility is lo
cated, and post in conspicuous places in the 
local community, a notice of approval. 

"(G) NOTICE OF DISAPPROVAL.-!! the Ad
ministrator does not approve a proposed re
medial action plan, the Administrator 
shall-

"(i) inform the preparer of the proposed re
medial action plan, with specificity, of any 
deficiencies in the submission; and 

"(11) request that the preparer submit are
vised proposed remedial action plan within a 
reasonable time, which shall not exceed 90 
days except in unusual circumstances, as de
termined by the Administrator. 

"(6) IMPLEMENTATION OF REMEDIAL ACTION 
PLAN.-A remedial action plan that has been 
approved or is considered to be approved 
under paragraph (5) shall be implemented in 
accordance with the schedule set forth in the 
remedial action plan. 
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"(7) REMEDIAL DESIGN.-
"(A) SUEMISSION.-A remedial design shall 

be submitted to the Administrator, or in a 
case in which the Administrator is preparing 
the remedial action plan, shall be completed 
by the Administrator. 

"(B) PuBLICATION.-After receipt by the 
Administrator of (or completion by the Ad
ministrator of) the remedial design, the Ad
ministrator shall-

"(i) notify the community response organi
zation; and 

" (11) cause a notice of submission or com
pletion of the remedial design to be pub
Ushed in a newspaper of general circulation 
and posted in conspicuous places in the area 
where the facility is located. 

"(C) COMMENT.-The Administrator shall 
provide an opportunity to the public to sub
mit written comments on the remedial de
sign. 

" (D) APPROVAL.-Not later than 90 days 
after the submission to the Administrator of 
(or completion by the Administrator of) the 
remedial design, the Administrator shall ap
prove or disapprove the remedial design. 

"(E) NOTICE OF APPROVAL.-If the Adminis
trator approves a remedial design, the Ad
ministrator shall-

"(i) notify the community response organi
zation; and 

"(11) publish in a newspaper of general cir
culation in the area where the facility is lo
cated, and post in conspicuous places in the 
local community, a notice of approval. 

"(F) NOTICE OF DISAPPROVAL.-If the Ad
ministrator disapproves the remedial design, 
the Administrator shall-

"(i) identify with specificity any defi
ciencies in the submission; and 

"(11) allow the preparer submitting a reme
dial design a reasonable time (which shall 
not exceed 90 days except in unusual cir
cumstances, as determined by the Adminis
trator) in which to submit a revised remedial 
design. 

"(c) JUDICIAL REVIEW.-
"(1) FINAL ACTION.-Notwithstanding any 

other provision of this Act or any other law, 
an approval or disapproval of a remedial ac
tion plan described in paragraph (2), shall be 
final action of the Administrator subject to 
judicial review in United States district 
court. 

"(2) APPLICATION AND SUBSECTION.-A reme
dial action plan is described in this para
graph if-

"(A) the plan is approved or disapproved 
after the date of enactment of this section; 
and 

"(B) the capital cost of the remedial action 
under the plan is projected to cost more than 
S15,000,000 for any operating unit that is the 
subject of a separately enforceable remedial 
action plan or more than S27 ,000,000 for an 
entire facility. 

"(d) ENFORCEMENT OF REMEDIAL ACTION 
PLAN.-

"(1) NOTICE OF SIGNIFICANT DEVIATION.-If 
the Administrator determines that the im
plementation of the remedial action plan has 
deviated significantly from the plan, the Ad
ministrator shall provide the implementing 
party a notice that requires the implement
ing party, within a reasonable period of time 
specified by the Administrator, to-

"(A) comply with the terms of the reme
dial action plan; or 

"(B) submit a notice for modifying the 
plan. 

"(2) FAILURE TO COMPLY.-
"(A) CLASS ONE ADMINISTRATIVE PENALTY.

In issuing a notice under paragraph (1), the 
Administrator may impose a class one ad-

ministrative penalty consistent with section 
109(a). 

"(B) ADDITIONAL ENFORCEMENT MEASURES.
If the implementing party fails to either 
comply with the plan or submit a proposed 
modification, the Administrator may pursue 
all additional appropriate enforcement meas
ures pursuant to this Act. 

"(e) MODIFICATIONS TO REMEDIAL ACTION.
"(1) DEFINITION.-In this subsection, the 

term 'major modification' means a modifica
tion that-

"(A) fundamentally alters the interpreta
tion of site conditions at the facility; 

" (B) fundamentally alters the interpreta
tion of sources of risk at the facility; 

"(C) fundamentally alters the scope of pro
tection to be achieved by the selected reme
dial action; 

"(D) fundamentally alters the performance 
of the selected remedial action; or 

"(E) delays the completion of the remedy 
by more than 180 days. 

"(2) MAJOR MODIFICATIONS.-
"(A) IN GENERAL.-If the Administrator or 

other implementing party proposes a major 
modification to the plan, the Administrator 
or other implementing party shall dem
onstrate that-

"(i) the major modification constitutes the 
most cost-effective remedial alternative that 
is technologically feasible and is not unrea
sonably costly; and 

"(11) that the revised remedy will continue 
to satisfy section 121(a). 

" (B) NOTICE AND COMMENT.-The Adminis
trator shall provide the implementing party, 
the community response organization, and 
the local community notice of the proposed 
major modification and at least 30 days' op
portunity to comment on any such proposed 
modification. 

"(C) PROMPT ACTION.-At the end of the 
comment period, the Administrator shall 
promptly approve or disapprove the proposed 
modification and order implementation of 
the modification in accordance with any rea
sonable and relevant requirements that the 
Administrator may specify. 

"(3) MINOR MODIFICATIONS.-Nothing in this 
section modifies the discretionary authority 
of the Administrator to make a minor modi
fication of a record of decision or remedial 
action plan to conform to the best science 
and engineering, the requirements of this 
Act, or changing conditions at a facility.". 
SEC. 405. COMPLETION OF PHYSICAL CONSTRUC-

TION AND DELISTING. 
Title I of the Comprehensive Environ

mental Response, Compensation, and Liabil
ity Act of 1980 (42 U.S.C. 9601 et seq.), as 
amended by section 404, is amended by add
ing at the end the following: 
"SEC. 130. COMPLETION OF PHYSICAL CON

STRUCTION AND DELISTING. 
"(a) IN GENERAL.-
"(1) PROPOSED NOTICE OF COMPL'Fn'ION AND 

PROPOSED DELISTING.-Not later than 60 days 
after the completion by the Administrator of 
physical construction necessary to imple
ment a response action at a facility, or not 
later than 60 days after receipt of a notice of 
such completion from the implementing 
party, the Administrator shall publish a no
tice of completion and proposed delisting of 
the facility from the National Priorities List 
in the Federal Register and in a newspaper of 
general circulation in the area where the fa
cility is located. 

"(2) PHYSICAL CONSTRUCTION .-For the pur
poses of paragraph (1}, physical construction 
necessary to implement a response action at 
a facility shall be considered to be complete 
when-

"(A) construction of all systems, struc
tures, devices, and other components nec
essary to implement a response action for 
the entire facility has been completed in ac
cordance with the remedial design plan; or 

" (B) no construction, or no further con
struction, is expected to be undertaken. 

"(3) COMMENTS.-The public shall be pro
vided 30 days in which to submit comments 
on the notice of completion and proposed 
deli sting. 

"(4) FINAL NOTICE.-Not later than 60 days 
after the end of the comment period, the Ad
ministrator shall-

"(A) issue a final notice of completion and 
delisting or a notice of withdrawal of the 
proposed notice until the implementation of 
the remedial action is determined to be com
plete; and 

"(B) publish the notice in the Federal Reg
ister and in a newspaper of general circula
tion in the area where the facility is located. 

"(5) FAILURE TO ACT.-If the Administrator 
fails to publish a notice of withdrawal within 
the 60-day period described in paragraph (4)

"(A) the remedial action plan shall be 
deemed to have been completed; and 

"(B) the facility shall be delisted by oper
ation of law. 

"(6) EFFECT OF DELISTING.-The delisting of 
a facility shall have no effect on-

"(A) liability allocation requirements or 
cost-recovery proVisions otherwise provided 
in this Act; 

"(B) any liability of a potentially respon
sible party or the obligation of any person to 
proVide continued operation and mainte
nance; 

"(C) the authority of the Administrator to 
make expenditures from the Fund relating to 
the facility; or 
· "(D) the enforceability of any consent 
order or decree relating to the facility. 

"(7) F AlLURE TO MAKE TIMELY DIS
APPROV AL.-The issuance of a final notice of 
completion and delisting or of a notice of 
withdrawal within the time required by sub
section (a)(3) constitutes a nondiscretionary 
duty within the meaning of section 310(a)(2). 

"(b) CERTIFICATION.-A final notice of com
pletion and delisting shall include a certifi
cation by the Administrator that the facility 
has met all of the requirements of the reme
dial action plan (except requirements for 
continued operation and maintenance). 

"(C) FUTURE USE OF A FACILITY.-
" (1) FACILITY AVAILABLE FOR UNRESTRICTED 

USE.-If, after completion of physical con
struction, a facility is available for unre
stricted use and there is no need for contin
ued operation and maintenance, the poten
tially responsible parties shall have no fur
ther liab111ty under any Federal, State, or 
local law (including any regulation) for re
mediation at the facility, unless the Admin
istrator determines, based on new and reli
able factual information about the facility , 
that the facil1ty does not satisfy section 
121(a). 

"(2) FACILITY NOT AVAILABLE FOR ANY 
USE.-If, after completion of physical con
struction, a facility is not available for any 
use or there are continued operation and 
maintenance requirements that preclude use 
of the facility, the Administrator shall-

" (A) review the status of the facil1ty every 
7 years; and 

"(B) require additional remedial action at 
the facility if the Administrator determines, 
after notice and opportunity for hearing, 
that the facility does not satisfy section 
12l(a). 

"(3) FACILITIES AVAILABLE FOR RESTRICTED 
USE.-The Administrator may determine 
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that a facility or portion of a facility is 
available for restricted use while a response 
action is under way or after physical con
struction has been completed. The Adminis
trator shall make a determination that 
uncontaminated portions of the facility are 
available for unrestricted use when such use 
would not interfere with ongoing operations 
and maintenance activities or endanger 
human health or the environment. 

" (d) OPERATION AND MAINTENANCE.-The 
need to perform continued operation and 
maintenance at a facility shall not delay 
delisting of the facility or issuance of the 
certification if performance of operation and 
maintenance is subject to a legally enforce
able agreement, order, or decree. 

" (e) CHANGE OF USE OF FACILITY.-
" (1) PETITION.-Any person may petition 

the Administrator to change the use of a fa
cility described in subsection (c) (2) or (3) 
from that which was the basis of the reme
dial action plan. 

" (2) GRANT.-The Administrator may grant 
a petition under paragraph (1) if the peti
tioner agrees to implement any additional 
remedial actions that the Administrator de
termines are necessary to continue to satisfy 
section 121(a), considering the different use 
of the facility. 

"(3) RESPONSmiLITY FOR RISK.-When ape
tition has been granted under paragraph (2), 
the person requesting the change in use of 
the facility shall be responsible for all risk 
associated with altering the facility and all 
costs of implementing any necessary addi
tional remedial actions.' •. 
SEC. 406. TRANSITION RULES FOR FACll..ITIES 

CURRENTLY INVOLVED IN REMEDY 
SELECTION. 

Title I of the Comprehensive Environ
mental Response, Compensation, and Liabil
ity Act of 1980 (42 U.S.C. 9601 et seq.), as 
amended by section 405, is amended by add
ing at the end the following: 
"SEC. 131. TRANSITION RULES FOR FACILITIES 

INVOLVED IN REMEDY SELECTION 
ON DATE OF ENACTMENT. 

" (a) NO RECORD OF DECISION.-
"(1) OPTION.-In the case of a facility or op

erable unit that, as of the date of enactment 
of this section, is the subject of a remedial 
investigation and feasibility study (whether 
completed or incomplete), the potentially re
sponsible parties or the Administrator may 
elect to follow the remedial action plan proc
ess stated in section 129 rather than the re
medial investigation and feasibility study 
and record of decision process under regula
tions in effect on the date of enactment of 
this section that would otherwise apply if 
the requesting party notifies the Adminis
trator and other potentially responsible par
ties of the election not later than 90 days 
after the date of enactment of this section. 

"(2) SUBMISSION OF FACILITY EVALUATION.
In a case in which the potentially respon
sible parties have or the Administrator has 
made an election under subsection (a), the 
potentially responsible parties shall submit 
the proposed facility evaluation within 180 
days after the date on which notice of the 
election is given. 

"(b) REMEDY REVIEW BOARDS.-
"(1 ) ESTABLISHMENT.-Not later than 60 

days after the date of enactment of this sec
tion, the Administrator shall establish 1 or 
more remedy review boards (referred to in 
this subsection as a 'remedy review board'), 
each consisting of at least 3 independent 
technical experts, to review petitions under 
paragraphs (3) and ( 4). 

" (2) GENERAL PROCEDURE.-
" (A) COMPLETIOK OF REVIEW.-The review 

of a petition submitted to a remedy review 

board shall be completed not later than 180 
days after the receipt of the petition unless 
the Administrator, for good cause, grants ad
ditional time. 

" (B) COSTS.-All costs of review by a rem
edy review board shall be borne by the peti
tioner. 

" (C) DECISIONS.-At the completion of the 
180-day review period, a remedy review board 
shall issue a written decision including re
sponses to all comments submitted during 
the review process with regard to a petition. 

"(D) OPPORTUNITY FOR COMMENT AND MEET
INGS.-In reviewing a petition, a remedy re
view board shall provide an opportunity for 
all interested parties, including representa
tives of the State and local community in 
which the facility is located, to comment on 
the petition and, if requested, to meet with 
the remedy review board. 

"(E) REVIEW BY THE ADMINISTRATOR.-
"(!) IN GENERAL.-The Administrator shall 

have final review of any decision of a remedy 
review board. 

" (ii) STANDARD OF REVIEW.-In conducting 
a review of a decision of a remedy review 
board, the Administrator shall accord sub
stantial weight to the remedy review board's 
decision. 

"(iii) REJECTION OF DECISION .-Any deter
mination to reject a remedy review board's 
decision must be approved by the Adminis
trator or the Assistant Administrator for 
Solid Waste and Emergency Response. 

" (F) DECISION OF THE BOARD.-A decision of 
a remedy review board decision under sub
paragraph (B) and the Administrator's re
view of a decision under subparagraph (E) 
shall be subject to judicial review under sec
tion 113(h). 

" (3) CONSTRUCTION NOT BEGUN.-
" (A) PETITION.-In the case of a facility or 

operable unit with respect to which a record 
of decision has been signed but construction 
has not yet begun prior to the date of enact
ment of this section, the implementor of the 
record of decision may file a petition with a 
remedy review board not later than 90 days 
after the date of enactment of this section to 
determine whether an alternate remedy 
under section 127 should apply to the facility 
or operable unit. 

"(B) CRITERIA FOR APPROVAL.-Subject to 
subparagraph (C), a remedy review board 
shall approve a petition described in sub
paragraph (A) if-

" (i) the alternative remedial action pro
posed in the petition satisfies section 121(a); 

"(11) the alternative remedial action 
achieves a cost savings of at least $1,500,000. 

"(iii) implementation of the alternative re
medial action will not result in a substantial 
delay in the implementation of a remedial 
action. 

"(C) REVIEW OF COMMENTS.-A remedy re
view board may reject or modify a petition 
under subparagraph (A), even though the pe
tition meets the criteria stated in subpara
graph (B), based on a review of comments 
submitted by persons other than the peti
tioner. 

"(D) CONTENTS OF PETITION.-A petition de
scribed in subparagraph (A) shall rely on risk 
assessment data that were available prior to 
issuance of the record of decision but shall 
consider the actual or planned or reasonably 
anticipated future use of the land and water 
resources. 

"(E) INCORRECT DATA.-Notwithstanding 
subparagraph (B) and (D ) , a remedy review 
board may approve a petition 1f the peti
tioner demonstrates that technical data gen
erated subsequent to the issuance of the 
record of decision indicates that the decision 

was based on faulty or incorrect informa
tion. 

"(4) ADDITIONAL CONSTRUCTION.-
" (A) PETITION.-In the case of a facility or 

operable unit with respect to which a record 
of decision has been signed and construction 
has begun prior to the date of enactment of 
this section, but for which additional con
struction or long-term operation and main
tenance activities are anticipated, the 
implementor of the record of decision may 
file a petition with a remedy review board 
within 90 days after the date of enactment of 
this section to determine whether an alter
native remedial action should apply to the 
facility or operable unit. 

" (B) CRITERIA FOR APPROVAL.-Subject to 
subparagraph (C), a remedy review board 
shall approve a petition described in sub
paragraph (A) if-

" (i) the alternative remedial action pro
posed in the petition is protective of human 
health and the environment in accordance 
with the standards of section 121, as in effect 
prior to the date of enactment of this sec
tion; 

"(11) implementation of the alternative re
medial action will not result in a substantial 
delay in the implementation of a remedial 
action; and 

" (11i)(I) the petitioner demonstrates that 
the selected remedial action is inconsistent 
with the most recent version of any guidance 
issued by the Administrator prior to the date 
of enactment of this section concerning the 
selection or implementation of any remedial 
action; or 

" (II) the alternative remedial action em
ploys a phased remedial approach which, if 
successful would preclude the need for full 
implementation of the selected remedial ac
tion. 

" (C) REVIEW OF COMMENTS.-A remedy re
view board may reject or modify a petition 
under subparagraph (A), even though the pe
tition meets the criteria stated in subpara
graph (B), based on a review of comments 
submitted by persons other than the peti
tioner. 

" (D) INCORRECT DATA.-Notwithstanding 
subparagraph (B), a remedy review board 
may approve a petition if the petitioner 
demonstrates that technical data generated 
subsequent to the issuance of the record of 
decision indicates that the decision was 
based on faulty or incorrect information. 

" (5) DELAY.-In determining whether an al
ternative remedial action will substantially 
delay the implementation of a remedial ac
tion of a fac1l1ty, no consideration shall be 
given to the time necessary to review a peti
tion under paragraph (3) or (4) by a remedy 
review board or the Administrator.". 

SEC. 407. JUDICIAL REVIEW. 

(a) REVIEW OF CERTAIN ACTIONS.-Section 
113(h) of the Comprehensive Environmental 
Response, Compensation, and Liab111ty Act 
of 1980 (42 U.S.C. 9613(h)) is amended by add
ing at the end the following: 

" (6) An action under section 129(c)." . 
(b) STAY.-Section 113(b) of the Com

prehensive Environmental Response, Com
pensation, and Liab111ty Act of 1980 (42 
U.S.C. 9613(b)) is amended by adding at the 
end the following: "In the case of a challenge 
under section 113(h)(6), the court may stay 
the implementation or initiation of the chal
lenged actions pending judicial resolution of 
the matter.". 
SEC. 408. NATIONAL PRIORITIES LIST. 

(a) REVISION OF NATIONAL CONTINGENCY 
PLAN.-
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(1) AMENDMENTS.-Section 105 of the Com

prehensive Environmental Response, Com
pensation, and Liability Act of 1980 (42 
U.S.C. 9605) is amended-

(A) in subsection (a)(8) by adding at the 
end the following: 

"(C) provision that in listing a facility on 
the National Priorities List, the Adminis
trator shall not include any parcel of real 
property at which no release has actually oc
curred, but to which a released hazardous 
substance, pollutant, or contaminant has mi
grated in ground water that has moved 
through subsurface strata from another par
cel of real estate at which the release actu
ally occurred, unless-

"(i) the ground water is in use as a public 
drinking water supply or was in such use at 
the time of the release; and 

"(ii) the owner or operator of the fac111ty is 
liable, or is affiliated with any other person 
that is liable, for any response costs at the 
facility, through any direct or indirect fa
milial relationship, or any contractual, cor
porate, or financial relationship other than 
that created by the instruments by which 
title to the facility is conveyed or fi
nanced."; and 

(B) by adding at the end the following: 
"(h) LISTING OF PARTICULAR PARCELS.
"(!) DEFINITION.-ln subsection (a)(8)(C) 

and paragraph (2) of this subsection, the 
term 'parcel of real property' means a parcel, 
lot, or tract of land that has a separate legal 
description from that of any other parcel, 
lot, or tract of land the legal description and 
ownership of which has been recorded in ac
cordance with the law of the State in which 
it is located. 

"(2) STATUTORY CONSTRUCTION.-Nothing in 
subsection (a)(8)(C) shall be construed to 
limit the Administrator's authority under 
section 104 to obtain access to and undertake 
response actions at any parcel of real prop
erty to which a released hazardous sub
stance, pollutant, or contaminant has mi
grated in the ground water.". 

(2) REVISION OF NATIONAL PRIORITIES LIST.
The President shall revise the National Pri
orities List to conform with the amendment 
made by paragraph (1) not later that 180 days 
of the date of enactment of this Act. 

TITLE V-LIABILITY 
SEC. 501. LIABILITY EXCEPl'IONS AND LIMITA

TIONS. 
(a) IN GENERAL.-Section 107 of the Com

prehensive Environmental Response, Com
pensation, and Liability Act of 1980 (42 
U.S.C. 9607), as amended by section 306(b), is 
amended by adding at the end the following: 

"(r) 10-PERCENT LIMITATION FOR MUNICIPAL 
SOLID WASTE AND SEWAGE SLUDGE.-No per
son or group of persons (other than the 
United States or a department, agency, or 
instrumentality of the United States) shall 
be liable for more than 10 percent of total re
sponse costs at a facility listed on the Na
tional Priorities List, in the aggregate, in
curred after the date of enactment of this 
subsection if-

"(1) the person is liable solely under sub
paragraph (C) or (D) of subsection (a)(l); and 

"(2) the arrangement for disposal, treat
ment, or transport for disposal or treatment, 
or the acceptance for transport for disposal 
or treatment, involved only municipal solid 
waste or sewage sludge. 

"(s) DE MINIMIS CONTRIBUTOR ExEMPI'ION.
ln the case of a vessel or facility that is not 
owned by the United States and is listed on 
the National Priorities List, no person de
scribed in subparagraph (C) or (D) of sub
section (a)(1) (other than the United States 
or any department, agency, or instrumental-

ity of the United States) shall be liable to 
the United States or to any other person (in
cluding liability for contribution) under Fed
eral or State law for any costs under this 
section incurred after the date of enactment 
of this subsection, if no activity specifically 
attributable to the person resulted in-

"(1) the disposal or treatment of more than 
1 percent of the volume of material contain
ing a hazardous substance at the vessel or fa
cility prior to December 11, 1980; or 

"(2) the disposal or treatment of not more 
than 200 pounds or 110 gallons of material 
containing hazardous substances at the ves
sel or facility prior to January 1, 1996, or 
such greater or lesser amount as the Admin
istrator may determine by regulation. 

"(t) SUCCESSOR LIABILITY.-The liability of 
a person that has purchased assets from an
other person that is otherwise liable under 
this section shall be determined in accord
ance with the law of the State in which the 
vessel or facility is located.". 

(b) CONFORMING AMENDMENT.-Section 
107(a) is amended by striking "of this sec
tion" and inserting ". the limitation stated 
in subsection (r), and the exemption stated 
in subsection (s)". 

(C) EFFECTIVE DATE AND TRANSITION 
RULES.-The amendments made by this sec
tion-

(1) shall take effect with respect to an ac
tion under section 106, 107, or 113 of the Com
prehensive Environmental Response, Com
pensation, and Liab111ty Act of 1980 (42 
U.S.C. 9606, 9607, and 9613) that becomes final 
on or after the date of enactment of this Act; 
but 

(2) shall not apply to an action brought by 
any person under section 107 or 113 of that 
Act (42 U.S.C. 9607 and 9613) for costs or dam
ages incurred by the person before the date 
of enactment of this Act. 
SEC. 502. CONTRIBUTION FROM THE FUND FOR 

CERI'AIN RETROACTIVE LIABILITY. 
Section 112 of the Comprehensive Environ

mental Response, Compensation, and Liabil
ity Act of 1980 (42 U.S.C. 9612) is amended by 
adding at the end the following: 

"(g) CONTRffiUTION FROM THE FUND FOR 
CERTAIN RETROACTIVE LIABILITY.-

"(!) COMPLETION OF OBLIGATIONS.-A person 
that is subject to an administrative order 
issued under section 106 or has entered into 
a settlement decree with the United States 
or a State as of the date of enactment of this 
subsection shall complete the person's obli
gations under the order or settlement decree. 

"(2) CONTRmUTION.-A person described in 
paragraph (1) shall receive contribution from 
the Fund for any portion of the costs in
curred for the performance of the response 
action after the date of enactment of this 
subsection-

"(A) if the person is not liable for such 
costs by reason of the de minimis contribu
tor exemption under section lO'Hs); or 

"(B) if and to the extent the person's allo
cated share, as determined under section 503, 
is funded by the orphan share under section 
503(1)(2)(B). 

"(3) APPLICATION FOR CONTRmUTION.-
"(A) IN GENERAL.-Contribution under this 

section shall be made upon receipt by the 
Administrator of an application from the 
person requesting contribution. 

"(B) PERIODIC APPLICATIONS.-Application 
may be made no more frequently than every 
6 months after such payments are made or 
such costs are incurred, commencing 6 
months after the enactment of this sub
section. 

"(4) REGULATIONS.-Contribution shall be 
made in accordance with such regulations as 

the Administrator shall issue within 180 days 
after the date of enactment of this section. 

"(5) DOCUMENTATION.-The regulations 
under paragraph (4) shall, at a minimum, re
quire that an application for contribution 
contain such documentation of costs and ex
penditures as the Administrator considers 
necessary to ensure compliance with this 
subsection. 

"(6) EXPEDITION.-The Administrator shall 
develop and implement such procedures as 
may be necessary to provide contribution to 
such persons in an expeditious manner, but 
in no case shall a contribution be made later 
than 1 year after submission of an applica
tion under this subsection. 

"(7) CONSISTENCY WITH NATIONAL CONTIN
GENCY PLAN.-No contribution shall be made 
under this subsection unless the Adminis
trator determines that such costs are con
sistent with the National Contingency 
Plan.". 
SEC. 503. ALLOCATION OF LIABILITY FOR CER

TAIN FACn..ITIES. 

Title I of the Comprehensive Environ
mental Response, Compensation, and Liabil
ity Act of 1980 (42 U.S.C. 9601 et seq.), as 
amended by section 406, is amended by add
ing at the end the following: 
"SEC. 132. ALLOCATION OF LIABILITY FOR CER

TAIN FACILITIES. 

"(a) DEFINITIONS.-ln this section: 
"(1) ALLOCATED SHARE.-The term 'allo

cated share' means the percentage of liabil
ity assigned to a potentially responsible 
party by the allocator in an allocation re
port under section 132(j)(6). 

"(2) ALLOCATION PARTY.-The term 'alloca
tion party' means a party, named on a list of 
parties that will be subject to the allocation 
process under this section, issued by an allo
cator under subsection (g)(3)CA). 

"(3) ALLOCATOR.-The term 'allocator' 
means an allocator retained to conduct an 
allocation for a fac111ty under subsection 
(f)(1). 

"(4) MANDATORY ALLOCATION FACILITY.
The term 'mandatory allocation facility' 
means-

"(A) a non-federally owned vessel or facil
ity listed on the National Priorities List 
with respect to which response costs are in
curred after the date of enactment of this 
section, and at which one or more poten
tially responsible parties are liable or poten
tially liable for status or conduct after De
cember 11, 1980; 

"(B) a non-federally owned vessel or facil
ity listed on the National Priorities List 
with respect to which response costs are in
curred after the date of enactment of this 
section, and with respect to which no person 
is liable or potentially liable pursuant to 
section 107(a)(1) (C) or (D) for conduct prior 
to December 11, 1980; 

"(C) a federally owned vessel or facility 
listed on the National Priorities List with 
respect to which response costs are incurred 
after the date of enactment of this section, 
and with respect to which 1 or more poten
tially responsible parties (other that a de
partment, agency, or instrumentality of the 
United States) are liable or potentially lia
ble for status or conduct after December 11, 
1980; and 

"(D) a federally owned vessel or facility 
listed on the National Priorities List with 
respect to which response costs are incurred 
after the date of enactment of this section, 
and with respect to which one or more of the 
potentially responsible parties is not a de
partment, agency, or instrumentality of the 
United States and with respect to which no 
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person is liable or potentially liable pursu
ant to section 107(a)(1) (C) or (D) for conduct 
prior to December 11, 1980. 

"(5) 0RPHA1'11 SHARE.-The term 'orphan 
share' means the total of the allocated 
shares determined by the allocator under 
section 132(1). 

"(b) ALLOCATIONS OF LIABILITY.-
"(1) MANDATORY ALLOCATIONS.-For each 

mandatory allocation facility involving 2 or 
more potentially responsible parties (includ
ing 1 or more potentially responsible parties 
that are qualified for de minimis contributor 
exemption under section 107(s)), the Admin
istrator shall conduct the allocation process 
under this section. 

"(2) REQUESTED ALLOCATIONS.-For a facil
ity (other than a mandatory allocation facil
ity) involVing 2 or more potentially respon
sible parties, the Administrator shall con
duct the allocation process under this sec
tion if the allocation is requested in writing 
by a potentially responsible party that has-

"(A) incurred response costs with respect 
to a response action; or 

"(B) resolved any liability to the United 
States with respect to a response action in 
order to assist in allocating shares among 
potentially responsible parties. 

"(3) PERMISSIVE ALLOCATIONS.-For any fa
cility (other than a mandatory allocation fa
cility or a facility with respect to which a 
request is made under paragraph (2)) involv
ing 2 or more potentially responsible parties, 
the Administrator may conduct the alloca
tion process under this section if the Admin
istrator considers it to be appropriate to do 
so. 

"(4) ORPHAN SHARE.-An allocation per
formed at a vessel or facility identified 
under subsection (b) (2) or (3) shall not re
quire payment of an orphan share under sub
section (l) or reimbursement under sub
section (t). 

"(5) ExCLUDED FACILITIES.-
"(A) IN GENERAL.-Except as proVided in 

subparagraph (B), for purposes of the alloca
tion process only, this section does not apply 
to a response action at a mandatory alloca
tion facility for which there was in effect as 
of the date of enactment of this section, a 
settlement, decree, or order that determines 
the liability and allocated shares of all po
tentially responsible parties with respect to 
the response action. 

"(B) AVAILABILITY OF ORPHAN SHARE.-For 
any mandatory allocation facility that is 
otherwise excluded by subparagraph (A) and 
for which there was not in effect as of the 
date of enactment of this section a final judi
cial order that determined the liability of all 
parties to the action for response costs in
curred after the date of enactment of this 
section, an allocation shall be conducted for 
the sole purpose of determining the avail
ability of orphan share funding pursuant to 
subsection (1)(2) for any response costs in
curred after the date of enactment of this 
section. 

"(6) SCOPE OF ALLOCATIONS.-An allocation 
under this section shall apply to--

"(A) response costs incurred after the date 
of enactment of this section, with respect to 
a mandatory allocation facility described in 
subsection (a)(3) (A), (B), (C), or (D); and 

"(B) response costs incurred at a facility 
that is the subject of a requested or permis
sive allocation under subsection (b) (2) or (3). 

"(7) 0RPHA1'11 SHARE FACILITY.-Any non-fed
erally owned vessel or fac111ty that is listed 
on the National Priorities List at which at 
least 1 person is liable or potentially liable 
under section 107(a)(1) (C) or (D) for conduct 
prior to December 11, 1980, and at which no 

person is liable or potentially liable for sta
tus or conduct after December 11, 1980, shall 
be considered to be an orphan share facility, 
and all response costs incurred at the vessel 
or facility after the date of enactment of this 
section shall be paid by the orphan share. 

"(8) OTHER MA'ITERS.-This section shall 
not limit or affect--

"(A) the obligation of the Administrator to 
conduct the allocation process for a response 
action at a facility that has been the subject 
of a partial or expedited settlement with re
spect to a response action that is not within 
the scope of the allocation; 

"(B) the ability of any person to resolve 
any liability at a facility to any other person 
at any time before initiation or completion 
of the allocation process, subject to sub
section (1)(3); 

"(C) the validity, enforceability, finality, 
or merits of any judicial or administrative 
order, judgment, or decree, issued prior to 
the date of enactment of this section with 
respect to liability under this Act; or 

"(D) the validity, enforceability, finality, 
or merits of any preexisting contract or 
agreement relating to any allocation of re
sponsibility or any indemnity for, or sharing 
of, any response costs under this Act. 

"(c) MORATORIUM ON LITIGATION AND EN
FORCEMENT.-

"(1) IN GENERAL.-No person may assert a 
claim for recovery of a response cost or con
tribution toward a response cost (including a 
claim for insurance proceeds) under this Act 
or any other Federal or State law in connec
tion with a response action-

"(A) for which an allocation is required to 
be performed under subsection (b)(1); or 

"(B) for which the Administrator has initi
ated the allocation process under this sec
tion, 
until the date that is 120 days after the date 
of issuance of a report by the allocator under 
subsection (j)(6) or, if a second or subsequent 
report is issued under subsection (q), the 
date of issuance of the second or subsequent 
report. 

"(2) PENDING ACTIONS OR CLAIMS.-If a 
claim described in paragraph (1) is pending 
on the date of enactment of this section or 
on initiation of an allocation under this sec
tion, the portion of the claim pertaining to 
response costs that are the subject of the al
location shall be stayed until the date that 
is 120 days after the date of issuance of a re
port by the allocator under subsection (j)(6) 
or, if a second or subsequent report is issued 
under subsection (q), the date of issuance of 
the second or subsequent report, unless the 
court determines that a stay would result in 
manifest injustice. 

"(3) TOLLING OF PERIOD OF LIMITATION.
"(A) BEGINNING OF TOLLING.-Any applica

ble period of limitation with respect to a 
claim subject to paragraph (1) shall be tolled 
beginning on the earlier of-

"(i) the date of listing of the facility on the 
National Priorities List if the listing occurs 
after the date of enactment of this section; 
or 

"(ii) the date of initiation of the allocation 
process under this section. 

"(B) END OF TOLLING.-A period of limita
tion shall be tolled under subparagraph (A) 
until the date that is 180 days after the date 
of issuance of a report by the allocator under 
subsection (j)(6), or of a second or subsequent 
report under subsection (q). 

"(4) LATER ACTIONS.-
"(A) IN GENERAL.-Except as provided in 

subparagraph (B), until the date that is 180 
days after the date of issuance of a report by 
the allocator under subsection (j)(6) or of a 

second or subsequent report under sub
section (q), the Administrator shall not issue 
an order under section 106 after the date of 
enactment of this section in connection with 
a response action for which an allocation is 
required to be performed under subsection 
(b)(l) to any party that, based on the initial 
list of parties compiled pursuant to sub
section (d)(5) appears to be entitled to full 
orphan share funding under section (1)(2)(B). 

"(B) EMERGENCIES.-Subparagraph (A) does 
not preclude an order requiring the perform
ance of a removal action that is necessary to 
address an emergency at a facility. 

"(C) SUBSEQUENT ALLOCATION REPORT.-!f, 
after the date of enactment of this section, 
the Administrator issues an order under sec
tion 106 to a party that the allocator subse
quently determines is entitled to full fund
ing for the party's allocated share pursuant 
to section (1)(2)(B)-

"(i) all response costs incurred by the 
party after the date of enactment of this sec
tion shall be reimbursed; and 

"(ii) the party's obligations under the 
order shall cease 90 days after the issuance of 
the allocator's report under subsection (j)(6) 
or a second report under subsection (q). 

"(5) RETAINED AUTHORITY.-Except as spe
Cifically provided in this section, this sec
tion does not affect the authority of the Ad
ministrator to--

"(A) exercise the powers conferred by sec
tion 103, 104, 105, 106, or 122; 

"(B) commence an action against a party if 
there is a contemporaneous filing of a judi
cial consent decree resolving the liability of 
the party; 

"(C) file a proof of claim or take other ac
tion in a proceeding under title 11, United 
States Code; or 

"(D) require implementation of a response 
action at an allocation facility during the 
conduct of the allocation process. 

"(d) INITIATION OF ALLOCATION PROCESS.
"(1) RESPONSIBLE PARTY SEARCH.-For each 

facility described in paragraph (2), the Ad
ministrator shall initiate the allocation 
process as soon as practicable by commenc
ing a comprehensive search for all poten
tially responsible parties with respect to the 
facility under authority of section 104. 

"(2) FACILITIES.-The Administrator shall 
initiate the allocation process for each

"(A) mandatory allocation facility; 
"(B) facility for which a request for alloca

tion is made under subsection (b)(2); and 
"(C) fac111ty that the Administrator con

siders to be appropriate for allocation under 
subsection (b)(3). 

"(3) TIME LIMIT.-The Administrator shall 
initiate the allocation process for a facility 
not later than the earlier of-

"(A) the date of completion of the facility 
evaluation or remedial investigation for the 
facility; or 

"(B) the date that is 60 days after the date 
of selection of a removal action. 

"(4) SUBMISSION OF INFORMATION AT ALLO
CATION FACILITIES.-Any person may submit 
information to the Administrator concerning 
a potentially responsible party for a facility 
that is subject to a search, and the Adminis
trator shall consider the information in car
rying out the search. 

"(5) INITIAL LIST OF PARTIES.-
"(A) L~ GENERAL.-As soon as practicable 

after initiation of an allocation process for a 
facility, the Administrator shall publish, in 
accordance with section 117(d), a list of all 
potentially responsible parties identified for 
a facility. 

"(B) TIME LIMIT.-The Administrator shall 
publish a list under paragraph (1) not later 
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than 120 days after the commencement of a 
comprehensive search. 

"(C) COPY OF LIST.-The Administrator 
shall provide each person named on a list of 
potentially responsible parties with-

"(i) a copy of the list; and 
"(ii) the names of not less than 25 neutral 

parties-
"(!) who are not employees of the United 

States; 
"(II) who are qualified to perform an allo

cation at the facility, as determined by the 
Administrator; and 

"(ill) at least some of whom maintain an 
office in the vicinity of the facility. 

"(D) PROPOSED ALLOCATOR.-A person iden
tified by the Administrator as a potentially 
responsible party may propose an allocator 
not on the list of neutral parties. 

"(e) SELECTION OF ALLOCATOR.-
"(!) IN GENERAL.-As soon as practicable 

after the receipt of a list under subsection 
(d)(5)(C), the potentially responsible parties 
named on the list shall-

"(A) select an individual to serve as allo
cator by plurality vote on a per capita basis; 
and 

"(B) promptly notify the Administrator of 
the selection. 

"(2) VOTE BY REPRESENTATIVE.-The rep
resentative of the Fund shall be entitled to 
cast 1 vote in an election under paragraph 
(1). 

"(3) ELIGIBLE ALLOCATORS.-The poten
tially responsible parties shall select an allo
cator under paragraph (1) from among indi
viduals-

"(A) named on the list of neutral parties 
provided by the Administrator; 

"(B) named on a list that is current on the 
date of selection of neutrals maintained by 
the American Arbitration Association, the 
Center for Public Resources, or another non
profit or governmental organization of com
parable standing; or 

"(C) proposed by a party under subsection 
(d)(5)(D). 

"(4) UNQUALIFIED ALLOCATOR.-
"(A) IN GENERAL.-If the Administrator de

termines that a person selected under para
graph (1) is unqualified to serve, the Admin
istrator shall promptly notify all potentially 
responsible parties for the facility, and the 
potentially responsible parties shall make an 
alternative selection under paragraph (1). 

"(B) LIMIT ON DETERMINATIONS.-The Ad
ministrator may not make more than 2 de
terminations that an allocator is unqualified 
under this paragraph with respect to any fa
cility. 

"(5) DETERMINATION BY ADMINISTRATOR.-If 
the Administrator does not receive notice of 
selection of an allocator within 60 days after 
a copy of a list is provided under subsection 
(d)(5)(C), or if the Administrator, having 
given a notification under paragraph (4), 
does not receive notice of an alternative se
lection of an allocator under that paragraph 
within 60 days after the date of the notifica
tion, the Administrator shall promptly se
lect and designate a person to serve as allo
cator. 

"(6) JUDICIAL REVIEW.-No action under 
this subsection shall be subject to judicial 
review. 

"(f) RETENTION OF ALLOCATOR.-
"(!) IN GENERAL.--On selection of an allo

cator, the Administrator shall promptly-
"(A) using the procurement procedures au

thorized by section 109(e), contract with the 
allocator for the provision of allocation serv
ices in accordance with this section; and 

"(B) notify each person named as a poten
tially responsible party at the facility that 
the allocator has been retained. 

"(2) DISCRETION OF ALLOCATOR.-A contract 
with an allocator under paragraph (1) shall 
give the allocator broad discretion to con
duct the allocation process in a fair, effi
cient, and impartial manner. 

"(3) PROVISION OF INFORMATION.-
"(A) IN GENERAL.-Not later than 30 days 

after the selection of an allocator, the Ad
ministrator shall make available to the allo
cator and to each person named as a poten
tially responsible party for the facility-

"(!) any information or documents fur
nished under section 104(e)(2); and 

"(ii) any other potentially relevant infor
mation concerning the facility and the po
tentially responsible parties at the facility. 

"(B) PRIVILEGED INFORMATION.-The Ad
ministrator shall not make available any 
privileged information, except as otherwise 
authorized by law. 

"(4) RECOVERY OF CONTRACT COSTS.-The 
costs of the Administrator in retaining an 
allocator under paragraph (1) shall be consid
ered to be a response cost for all purposes of 
this Act. 

"(g) ADDITIONAL PARTIES.-
"(!) IN GENERAL.-Any person may propose 

to the allocator the name of an additional 
potentially responsible party at a facility, or 
otherwise provide the allocator with infor
mation pertaining to a facility or to an allo
cation, until the date that is 60 days after 
the later of-

"(A) the date of issuance of the initial list 
described in subsection (d)(5)(A); or 

"(B) the date of retention of the allocator 
under subsection (f)(l)(A). 

"(2) NEXUS.-Any proposal under paragraph 
(1) to add a potentially responsible party 
shall include all information reasonably 
available to the person making the proposal 
regarding the nexus between the additional 
potentially responsible party and the facil
ity. 

"(3) FINAL LIST.-
"(A) IN GENERAL.-The allocator shall issue 

a final list of all parties that will be subject 
to the allocation process (referred to in this 
section as the 'allocation parties') not later 
than 120 days after publication of the initial 
list under subsection (d)(5)(A). 

"(B) STANDARD.-The allocator shall in
clude each party proposed under paragraph 
(1) in the final list of allocation parties un
less the allocator determines that the party 
is not liable under section 107. 

"(C) IDENTIFICATION OF DE MINIMIS CONTRIB
UTORS.-

"(1) IN GENERAL.-In compiling the final 
list of allocation parties, the allocator shall 
identify, to the extent possible, all parties 
entitled to the de minimis contributor ex
emption under section 107(s) and provide a 
list of the parties identified to the Adminis
trator. 

"(ii) NOTIFICATION OF EXEMPTION.-Not 
later than 60 days after receipt of the list, 
the Administrator shall provide to each 
party identified on the list a written notifi
cation of the party's entitlement to the de 
minimis contributor exemption unless the 
Administrator publishes a written deter
mination that-

"(I) no rational interpretation of the facts 
before the allocator supports the allocator's 
decision; or 

"(II) the allocator's decision was directly 
and substantially affected by bias, proce
dural error, fraud, or unlawful conduct. 

" (iii) NO JUDICIAL REVIEW.-Any determina
tion by the Administrator under this sub
paragraph shall not be subject to judicial re
view. 

"(D) EFFECT.-If the allocator determines 
that there is an inadequate basis in law or 

fact to conclude that a party is liable based 
on the information presented by the nomi
nating party or otherwise available to the al
locator, the nominated party's costs (includ
ing reasonable attorney's fees) shall be borne 
by the party that proposed the addition of 
the party to the allocation. 

"(h) FEDERAL, STATE, AND LOCAL AGEN
CIES.-

"(1) IN GENERAL.-Other than as set forth 
in this Act, any Federal, State, or local gov
ernmental department, agency, or instru
mentality that is named as a potentially re
sponsible party or an allocation party shall 
be subject to, and be entitled to the benefits 
of, the allocation process and allocation de
termination under this section to the same 
extent as any other party. 

"(2) ORPHAN SHARE.-The Administrator or 
the Attorney General shall participate in the 
allocation proceeding as the representative 
of the Fund from which any orphan share 
shall be paid. 

"(1) POTENTIALLY RESPONSIDLE PARTY SET
TLEMENT.-

"(1) SUBMISSION.-At any time prior to the 
date of issuance of an allocation report 
under subsection (j)(6) or of a second or sub
sequent report under subsection (q), any 
group of potentially responsible parties for a 
facility may submit to the allocator a pri
vate allocation for any response action that 
is within the scope of the allocation under 
subsection (b)(6). 

"(2) ADOPTION.-The allocator shall 
promptly adopt a private allocation under 
paragraph (1) as the allocation report if the 
private allocation-

"(A) is a binding allocation of 100 percent 
of the recoverable costs of the response ac
tion that is the subject of the allocation; and 
· "(B) does not allocate a share to-

"(1) any person who is not a signatory to 
the private allocation; or 

"(11) any person whose share would be part 
of the orphan share under subsection (1), un
less the representative of the Fund is a sig
natory to the private allocation. 

"(3) WAIVER OF RIGHTS.-Any signatory to 
a private allocation waives the right to seek 
from any other party for a facility-

"(A) recovery of any response cost that is 
the subject of the allocation; and 

"(B) contribution under this Act with re
spect to any response action that is within 
the scope of the allocation. 

"(j) ALLOCATION DETERMINATION.-
"(!) ALLOCATION PROCESS.-An allocator re

tained under subsection (f)(l) shall conduct 
an allocation process culminating in the 
issuance of a written report with a non
binding equitable allocation of percentage 
shares of responsibility for any response ac
tion that is within the scope of the alloca
tion under subsection (b)(6). 

"(2) IDENTIFICATION OF DE MINIMIS CONTRIB
UTORS.-

"(A) IN GENERAL.-If all parties entitled to 
the de minimis contributor exemption were 
not previously identified under subsection 
(g)(3)(C), the allocator's report under para
graph (1) shall identify all parties entitled to 
the de minimis contributor exemption under 
section 107(s). 

"(B) PROCEDURE.-If a party is identified 
under subparagraph (A), the Administrator 
shall follow the procedural requirements of 
subsection (g)(3)(C)(ii). 

"(2) COPIES OF REPORT.-An allocator shall 
provide the report issued under paragraph (1) 
to the Administrator and to the allocation 
parties. 

"(3) INFORMATION-GATHERING AUTHORI
TIES.-
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"(A) IN GENERAL.-An allocator may re

quest information from any person in order 
to assist in the efficient completion of the 
allocation process. 

"(B) REQUESTS.-Any person may request 
that an allocator request information under 
this paragraph. 

"(C) AUTHORITY.-An allocator may exer
cise the information-gathering authority of 
the Administrator under section 104(e), in
cluding issuing an administrative subpoena 
to compel the production of a document or 
the appearance of a witness. 

"(D) DISCLOSURE.-N otwi thstanding any 
other law, any information submitted to the 
allocator in response to a subpoena issued 
under paragraph ( 4) shall be exempt from dis
closure to any person under section 552 of 
title 5. United States Code. 

"(E) ORDERS.-ln the event of contumacy 
or a failure of a person to obey a subpoena 
issued under paragraph (4), an allocator may 
request the Attorney General to-

"(i) bring a civil action to enforce the sub
poena; or 

"(ii) if the person moves to quash the sub
poena, to defend the motion. 

"(F) FAILURE OF ATTORNEY GENERAL TORE
SPOND.-If the Attorney General fails to pro
vide any response to the allocator within 30 
days of a request for enforcement of a sub
poena or information request, the allocator 
may retain counsel to commence a civil ac
tion to enforce the subpoena or information 
request. 

"(4) ADDITIONAL AUTHORITY.-An allocator 
may-

" (A) schedule a meeting or hearing and re
quire the attendance of allocation parties at 
the meeting or hearing; 

"(B) sanction an allocation party for fail
ing to cooperate with the orderly conduct of 
the allocation process; 

"(C) require that allocation parties wish
ing to present similar legal or factual posi
tions consolidate the presentation of the po
sitions; 

"(D) obtain or employ support services, in
cluding secretarial, clerical, computer sup
port, legal, and investigative services; and 

"(E) take any other action necessary to 
conduct a fair, efficient, and impartial allo
cation process. 

"(5) CONDUCT OF ALLOCATION PROCESS.
"(A) IN GENERAL.-The allocator shall con

duct the allocation process and render a de
cision based solely on the provisions of this 
section, including the allocation factors de
scribed in subsection (k). 

"(B) OPPORTUNITY TO BE HEARD.-Each allo
cation party shall be afforded an opportunity 
to be heard (orally or in writing, at the op
tion of an allocation party) and an oppor
tunity to comment on a draft allocation re
port. 

"(C) RESPONSES.-The allocator shall not 
be required to respond to comments. 

"(D) STREAMLINING.-The allocator shall 
make every effort to streamline the alloca
tion process and minimize the cost of con
ducting the allocation. 

"(6) ALLOCATION REPORT.
''(A) DEADLINE.-
"(i) IN GENERAL.-The allocator shall pro

vide a written allocation report to the Ad
ministrator and the allocation parties not 
later than 180 days after the date of issuance 
of the final list of allocation parties under 
subsection (g)(3)(A) that specifies the alloca
tion share of each potentially responsible 
party and any orphan shares, as determined 
by the allocator. 

"(ii) EXTENSION.-On request by the allo
cator and for good cause shown, the Admin-

istrator may extend the time to complete 
the report by not more than 90 days. 

"(B) BREAKDOWN OF ALLOCATION SHARES 
INTO TIME PERIODS.-The allocation share for 
each potentially responsible party with re
spect to a mandatory allocation facility at 
which 1 or more persons are liable or poten
tially liable pursuant to section 107(a)(l) (C) 
or (D) for conduct prior to December 11, 1980, 
shall be comprised of percentage shares of 
responsibility stated separately for status or 
conduct prior to December 11, 1980, and sta
tus or conduct on or after December 11, 1980. 

"(k) EQUITABLE FACTORS FOR 'ALLOCA
TION.-The allocator shall prepare a non
binding allocation of percentage shares of re
sponsibility to each allocation party and to 
the orphan share, in accordance with this 
section and without regard to any theory of 
joint and several liability, based on-

"(1) the amount of hazardous substances 
contributed by each allocation party; 

"(2) the degree of toxicity of hazardous 
substances contributed by each allocation 
party; 

"(3) the mobility of hazardous substances 
contributed by each allocation party; 

"(4) the degree of involvement of each allo
cation party in the generation, transpor
tation, treatment, storage, or disposal of 
hazardous substances; 

"(5) the degree of care exercised by each al
location party with respect to hazardous 
substances, taking into account the charac
teristics of the hazardous substances; 

"(6) the cooperation of each allocation 
party in contributing to any response action 
and in providing complete and timely infor
mation to the allocator; and 

"(7) such other equitable factors as the al
locator determines are appropriate. 

"(1) ORPHAN SHARES.-
"(!) IN GENERAL.-The allocator shall de

termine whether any percentage of respon
sibility for the response action shall be allo
cable to the orphan share. 

"(2) MAKEUP OF ORPHAN SHARE.-The or
phan share shall consist of-

"(A) any share that the allocator deter
mines is attributable to an allocation party 
that is insolvent or defunct and that is not 
affiliated with any financially viable alloca
tion party; 

"(B) any share that the allocator deter
mines is attributable to an allocation party 
(other than a department, agency, or instru
mentality of the United States) at a vessel 
or facility at which one or more persons is 
liable or potentially liable pursuant to sec
tion 107(a)(l) (C) or (D) for status or conduct 
prior to December 11, 1980, to the extent such 
allocation party's share is based on status or 
conduct prior to December 11, 1980; and 

"(C) the difference between the aggregate 
share that the allocator determines is attrib
utable to a person and the aggregate share 
actually assumed by the person in a settle
ment with the United States if-

"(i) the person is eligible for an expedited 
settlement with the United States under sec
tion 122 based on limited ability to pay re
sponse costs; 

"(ii) the liability of the person is elimi
nated, limited, or reduced by any provision 
of this Act; or 

"(iii) the person settled with the United 
States before the completion of the alloca
tion. 

"(3) UNATTRIBUTABLE SHARES.-A share at
tributable to a hazardous substance that the 
allocator specifically determines was dis
posed at the site prior to December 11, 1980, 
but which cannot be attributed to any iden
tified and viable party shall be considered an 

orphan share. All other unattributable 
shares shall be distributed among the alloca
tion parties and the orphan share in accord
ance with the allocated share assigned to 
each. 

"(m) INFORMATION REQUESTS.-
"(!) DUTY TO ANSWER.-Each person that 

receives an information request or subpoena 
from the allocator shall provide a full and 
timely response to the request. 

"(2) CERTIFICATION.-An answer to an infor
mation request by an allocator shall include 
a certification by a representative that 
meets the criteria established in section 
270.11(a) of title 40, Code of Federal Regula
tions (or any successor regulation), that-

"(A) the answer is correct to the best of 
the representative's knowledge; 

"(B) the answer is based on a diligent good 
faith search of records in the possession or 
control of the person to whom the request 
was directed; 

"(C) the answer is based on a reasonable 
inquiry of the current (as of the date of the 
answer) officers, directors, employees, and 
agents of the person to whom the request 
was directed; 

"(D) the answer accurately reflects infor
mation obtained in the course of conducting 
the search and the inquiry; 

"(E) the person executing the certification 
understands that there is a duty to supple
ment any answer if, during the allocation 
process, any significant additional, new, or 
different information becomes known or 
available to the person; and 

"(F) the person executing the certification 
understands that there are significant pen
alties for submitting false information, in
cluding the possibility of a fine or imprison
ment for a knowing violation. 

"(n) PENALTIES.
"(!) CIVIL.-
"(A) IN GENERAL.-A person that fails to 

submit a complete and timely answer to an 
information request, a request for the pro
duction of a document, or a summons from 
an allocator, submits a response that lacks 
the certification required under subsection 
(m)(2), or knowingly makes a false or mis
leading material statement or representa
tion in any statement, submission, or testi
mony during the allocation process (includ
ing a statement or representation in connec
tion with the nomination of another poten
tially responsible party) shall be subject to a 
civil penalty of not more than $10,000 per day 
of violation. 

"(B) ASSESSMENT OF PENALTY.-A penalty 
may be assessed by the Administrator in ac
cordance with section 109 or by any alloca
tion party in a citizen suit brought under 
section 310. 

"(2) CRIMINAL.-A person that knowingly 
and willfully makes a false material state
ment or representation in the response to an 
information request or subpoena issued by 
the allocator under subsection (m) shall be 
considered to have made a false statement 
on a matter within the jurisdiction of the 
United States within the meaning of section 
1001 of title 18, United States Code. 

"(o) DOCUMENT REPOSITORY; CONFIDENTIAL
ITY.-

"(1) DOCUMENT REPOSITORY.-
"(A) IN GENERAL.-The allocator shall es

tablish and maintain a document repository 
containing copies of all documents and infor
mation provided by the Administrator or 
any allocation party under this section or 
generated by the allocator during the alloca
tion process. 

"(B) AVAILABILITY.-Subject to paragraph 
(2), the documents and information in the 
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document repository shall be available only 
to an allocation party for review and copying 
at the expense of the allocation party. 

" (2) CONFIDENTIALITY.-
"(A) IN GENERAL.-Each document or mate

rial submitted to the allocator or placed in 
the document repository and the record of 
any information generated or obtained dur
ing the allocation process shall be confiden
tial. 

" (B) MAINTENANCE.-The allocator, each 
allocation party, the Administrator, and the 
Attorney General-

" (!) shall maintain the documents, mate
rials, and records of any depositions or testi
mony adduced during the allocation as con
fidential; and 

" (ii) shall not use any such document or 
material or the record in any other matter 
or proceeding or for any purpose other than 
the allocation process. 

"(C) DISCLOSURE.-Notwithstanding any 
other law, the documents and materials and 
the record shall not be subject to disclosure 
to any person under section 552 of title 5, 
United States Code. 

"(D) DISCOVERY AND ADMISSffiiLITY.-
" (i) IN GENERAL.-Subject to clause (11), the 

documents and materials and the record 
shall not be subject to discovery or admissi
ble in any other Federal, State, or local judi
cial or administrative proceeding, except-

"(!) a new allocation under subsection (q) 
or (v) for the same response action; or 

"(ll) an initial allocation under this sec
tion for a different response action at the 
same facility. 

" (11) OTHERWISE DISCOVERABLE OR ADMISSI
BLE.-

"(!) DOCUMENT OR MATERIAL.-If the origi
nal of any document or material submitted 
to the allocator or placed in the document 
repository was otherwise discoverable or ad
missible from a party, the original docu
ment, if subsequently sought from the party, 
shall remain discoverable or admissible. 

" (ll) FACTS.-If a fact generated or ob
tained during the allocation was otherwise 
discoverable or admissible from a witness, 
testimony concerning the fact, if subse
quently sought from the witness, shall re
main discoverable or admissible. 

"(3) NO WAIVER OF PRIVILEGE.-The submis
Sion of testimony, a document, or informa
tion under the allocation process shall not 
constitute a waiver of any privilege applica
ble to the testimony, document, or informa
tion under any Federal or State law or rule 
of discovery or evidence. 

"(4) PROCEDURE IF DISCLOSURE SOUGHT.
"(A) NOTICE.-A person that receives are

quest for a statement, document, or material 
submitted for the record of an allocation 
proceeding, shall-

"(i) promptly notify the person that origi
nally submitted the item or testified in the 
allocation proceeding; and 

"(11) provide the person that originally 
submitted the item or testified in the alloca
tion proceeding an opportunity to assert and 
defend the confidentiality of the item or tes
timony. 

"(B) RELEASE.-No person may release or 
provide a copy of a statement, document, or 
material submitted, or the record of an allo
cation proceeding, to any person not a party 
to the allocation except-

" (i) with the written consent of the person 
that originally submitted the item or testi
fied in the allocation proceeding; or 

" (ii) as may be required by court order. 
"(5) CIVIL PENALTY.-
" (A) IN GENERAL.-A person that fails to 

maintain the confidentiality of any state-

ment, document, or material or the record 
generated or obtained during an allocation 
proceeding, or that releases any information 
in violation of this section, shall be subject 
to a civil penalty of not more than S25,000 
per violation. 

" (B) ASSESSMENT OF PENALTY.-A penalty 
may be assessed by the Administrator in ac
cordance with section 109 or by any alloca
tion party in a citizen suit brought under 
section 310. 

"(C) DEFENSES.-In any administrative or 
judicial proceeding, it shall be a complete 
defense that any statement, document, or 
material or the record at issue under sub
paragraph (A)-

"(i) was in, or subsequently became part 
of, the public domain, and did not become 
part of the public domain as a result of a vio
lation of this subsection by the person 
charged with the violation; 

" (ii) was already known by lawful means 
to the person receiving the information in 
connection with the allocation process; or 

"(iii) became known to the person receiv
ing the information after disclosure in con
nection with the allocation process and did 
not become known as a result of any viola
tion of this subsection by the person charged 
with the violation. 

"(p) REJECTION OF ALLOCATION REPORT.
"(1) REJECTION.-The Administrator and 

the Attorney General may jointly reject a 
report issued by an allocator only if the Ad
ministrator and the Attorney General joint
ly publish, not later than 180 days after the 
Administrator receives the report, a written 
determination that-

" (A) no rational interpretation of the facts 
before the allocator, in light of the factors 
required to be considered, would form a rea
sonable basis for the shares assigned to the 
parties; or 

"(B) the allocation process was directly 
and substantially affected by bias, proce
dural error, fraud, or unlawful conduct. 

"(2) FINALITY.-A report issued by an allo
cator may not be rejected after the date that 
is 180 days after the date on which the 
United States accepts a settlement offer (ex
cluding an expedited settlement under sec
tion 122) based on the allocation. 

"(3) JUDICIAL REVIEW.-Any determination 
by the Administrator or the Attorney Gen
eral under this subsection shall not be sub
ject to judicial review unless 2 successive al
location reports relating to the same re
sponse action are rejected, in which case any 
allocation party may obtain judicial review 
of the second rejection in a United States 
district court under subchapter n of chapter 
5 of part I of title 5, United States Code. 

"(4) DELEGATION.-The authority to make 
a determination under this subsection may 
not be delegated to any officer or employee 
below the level of an Assistant Adminis
trator or Acting Assistant Administrator or 
an Assistant Attorney General or Acting As
sistant Attorney General with authority for 
implementing this Act. 

"(q) SECOND AND SUBSEQUENT ALLOCA
TIONS.-

"(1) IN GENERAL.-If a report is rejected 
under subsection (p), the allocation parties 
shall select an allocator under subsection (e) 
to perform, on an expedited basis, a new allo
cation based on the same record available to 
the previous allocator. 

"(2) MORATORIUM AND TOLLING.-The mora
torium and tolling provisions of subsection 
(c) shall be extended until the date that is 
180 days after the date of the issuance of any 
second or subsequent allocation report under 
paragraph (1 ). 

" (3) SAME ALLOCATOR.-The allocation par
ties may select the same allocator who per
formed 1 or more previous allocations at the 
facility , except that the Administrator may 
determine under subsection (e) that an allo
cator whose previous report at the same fa
cility has been rejected under subsection (p) 
is unqualified to serve. 

" (r) SETTLEMENTS BASED ON ALLOCA
TIONS.-

"(1) DEFINITION.-In this subsection, the 
term 'all settlements' includes any orphan 
share allocated under subsection (1). 

" (2)- IN GENERAL.-Unless an allocation re
port is rejected under subsection (p), any al
location party at a mandatory allocation fa
cility (including an allocation party whose 
allocated share is funded partially or fully 
by orphan share funding under subsection (1)) 
shall be entitled to resolve the liability of 
the party to the United States for response 
actions subject to allocation if, not later 
than 90 days after the date of issuance of a 
report by the allocator, the party-

"(A) offers to settle with the United States 
based on the percentage share specified by 
the allocator; and 

"(B) agrees to the other terms and condi
tions stated in this subsection. 

"(3) PROVISIONS OF SETTLEMENTS.-
"(A) IN GENERAL.-A settlement based on 

an allocation under this section-
"(!) may consist of a cash-out settlement 

or an agreement for the performance of a re
sponse action; and 

"(11) shallinclude-
"(I) a waiver of contribution rights against 

all persons that are potentially responsible 
parties for any response action addressed in 
the settlement; 

"(II) a covenant not to sue that is consist
ent with section 122(f) and, except in the case 
of a cash-out settlement, provisions regard
ing performance or adequate assurance of 
performance of the response action; 

"(ill) a premium, calculated on a facility
specific basis and subject to the limitations 
on premiums stated in paragraph (5), that re
flects the actual risk to the United States of 
not collecting unrecovered response costs for 
the response action, despite the diligent 
prosecution of litigation against any viable 
allocation party that has not resolved the li
ability of the party to the United States, ex
cept that no premium shall apply if all allo
cation parties participate in the settlement 
or if the settlement covers 100 percent of the 
response costs subject to the allocation; 

"(IV) complete protection from all claims 
for contribution regarding the response ac
tion addressed in the settlement; and 

" (V) provisions through which a settling 
party shall receive prompt reimbursement 
from the Fund under subsection (s) of any re
sponse costs incurred by the party for any 
response action that is the subject of the al
location in excess of the allocated share of 
the party, including the allocated portion of 
any orphan share. 

"(B) RIGHT TO REIMBURSEMENT.-A right to 
reimbursement under subparagraph 
(A)(ii)(V) shall not be contingent on recovery 
by the United States of any response costs 
from any person other than the settling 
party. 

"(4) REPORT.-The Administrator shall re
port annually to Congress on the administra
tion of the allocation process under this sec
t ion, providing in the report-

"(A) information comparing allocation re
sults with actual settlements at multiparty 
facilities; 

" (B) a cumulative analysis of response ac
tion costs recovered through post-allocation 
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litigation or settlements of post-allocation 
litigation; 

"(C) a description of any impediments to 
achieving complete recovery; and 

"(D) a complete accounting of the costs in
curred in administering and participating in 
the allocation process. 

"(5) PREMIUM.-In each settlement under 
this subsection, the premium authorized-

"(A) shall be determined on a case-by-case 
basis to reflect the actual litigation risk 
faced by the United States with respect to 
any response action addressed in the settle
ment; but 

"(B) shall not exceed-
"(!) 5 percent of the total costs assumed by 

a settling party if all settlements (including 
any orphan share) account for more than 80 
percent and less than 100 percent of respon
sibility for the response action; 

"(ii) 10 percent of the total costs assumed 
by a settling party if all settlements (includ
ing any orphan share) account for more than 
60 percent and not more than 80 percent of 
responsibility for the response action; 

"(iii) 15 percent of the total costs assumed 
by a settling party if all settlements (includ
ing any orphan share) account for more than 
40 percent and not more than 60 percent of 
responsibility for the response action; or 

"(iv) 20 percent of the total costs assumed 
by a settling party if all settlements (includ
ing any orphan share) account for 40 percent 
or less of responsibility for the response; and 

"(C) shall be reduced proportionally by the 
percentage of the allocated share for that 
party paid through orphan funding under 
subsection (1). 

"(S) FUNDING OF ORPHAN SHARES.-
"(1) REIMBURSEMENT.-For each settlement 

agreement entered into under subsection (r), 
the Administrator shall promptly reimburse 
the allocation parties for any costs incurred 
that are attributable to the orphan share, as 
determined by the allocator. 

"(2) ENTITLEMENT.-Paragraph (1) con
stitutes an entitlement to any allocation 
party eligible to receive a reimbursement. 

"(3) AMOUNTS OWED.-Any amount due and 
owing in excess of available appropriations 
in any fiscal year shall be paid from amounts 
made available in subsequent fiscal years, 
along with interest on the unpaid balances 
at the rate equal to that of the current aver
age market yield on outstanding marketable 
obligations of the United States with a ma
turity of 1 year. 

"(4) DOCUMENTATION AND AUDITlNG.-The 
Administrator-

"(A) shall require that any claim for reim
bursement be supported by documentation of 
actual costs incurred; and 

"(B) may require an independent auditing 
of any claim for reimbursement. 

"(t) POST-ALLOCATION CONTRIBUTION.-
"(1) IN GENERAL.-Subject to paragraph (2), 

an allocation party (including a party that is 
subject to an order under section 106 or a set
tlement decree) that incurs costs after the 
date of enactment of this section for imple
mentation of a response action that is the 
subject of an allocation under this section to 
an extent that exceeds the percentage share 
of the allocation party, as determined by the 
allocator, shall be entitled to prompt reim
bursement of the excess amount, including 
any orphan share, from the Fund, unless the 
allocation report is rejected under sub
section (p). 

"(2) EXCEPTION.-No person whose allo
cated share is fully funded by the orphan 
share pursuant to subsection (1)(2)(B) shall 
be subject to an order pursuant to section 106 
issued after the date of enactment of this 
section. 

"(3) NOT CONTINGENT.-The right to reim
bursement under paragraph (1) shall not be 
contingent on recovery by the United States 
of a response cost from any other person. 

"(4) TERMS AND CONDITIONS.-
"(A) RISK PREMIUM.-A reimbursement 

shall be reduced by the amount of the litiga
tion risk premium under subsection (r)(5) 
that would apply to a settlement by the allo
cation party concerning the response action, 
based on the total allocated shares of the 
parties that have not reached a settlement 
with the United States. 

"(B) TIMING.-
"(i) L,_. GENERAL.-A reimbursement shall 

be paid out during the course of the response 
action that was the subject of the allocation, 
using reasonable progress payments at sig
nificant milestones. 

"(ii) CONSTRUCTION.-Reimbursement for 
the construction portion of the work shall be 
paid out not later than 120 days after the 
date of completion of the construction. 

"(C) EQUITABLE OFFSET.-A reimbursement 
is subject to equitable offset or recoupment 
by the Administrator at any time if the allo
cation party fails to perform the work in a 
proper and timely manner. 

"(D) INDEPENDENT AUDITING.-The Adminis
trator may require independent auditing of 
any claim for reimbursement. 

"(E) WAIVER.-An allocation party seeking 
reimbursement waives the right to seek re
covery of response costs in connection with 
the response action, or contribution toward 
the response costs, from any other person. 

"(F) BAR.-An administrative order shall 
be in lieu of any action by the United States 
or any other person against the allocation 
party for recovery of response costs in con
nection with the response action, or for con
tribution toward the costs of the response 
action. 

"(U) POST-SETTLEMENT LITIGATION.-
"(1) IN GENERAL.-Subject to subsections 

(q) and (r), and on the expiration of the mor
atorium period under subsection (c)(4), the 
Administrator may commence an action 
under section 107 against an allocation party 
that has not resolved the liability of the 
party to the United States following alloca
tion and may seek to recover response costs 
not recovered through settlements with 
other persons. 

"(2) ORPHAN SHARE.-The recoverable costs 
shall include any orphan share determined 
under subsection (1), but shall not include 
any share allocated to a Federal, State, or 
local governmental agency, department, or 
instrumentality. 

"(3) lMPLEADER.-A defendant in an action 
under paragraph (1) may implead an alloca
tion party only if the allocation party did 
not resolve liability to the United States. 

"(4) CERTIFICATION.-ln commencing or 
maintaining an action under section 107 
against an allocation party after the expira
tion of the moratorium period under sub
section (c)(4), the Attorney General shall 
certify in the complaint that the defendant 
failed to settle the matter based on the share 
that the allocation report assigned to the 
party. 

"(5) RESPONSE COSTS.-
"(A) ALLOCATION PROCEDURE.-The cost of 

implementing the allocation procedure 
under this section, including reasonable fees 
and expenses of the allocator, shall be con
sidered as a necessary response cost. 

"(B) FUNDING OF ORPHAN SHARES.-The cost 
attributable to funding an orphan share 
under this section-

"(i) shall be considered as a necessary cost 
of response cost; and 

"(ii) shall be recoverable in accordance 
with section 107 only from an allocation 
party that does not reach a settlement and 
does not receive an administrative order 
under subsection (r) or (t). 

"(v) NEW INFORMATION.-
"(1) IN GENERAL.-An allocation under this 

section shall be final, except that any set
tling party, including the United States, 
may seek a new allocation with respect to 
the response action that was the subject of 
the settlement by presenting the Adminis
trator with clear and convincing evidence 
that-

"(A) the allocator did not have informa
tion concerning-

"(!) 35 percent or more of the materials 
containing hazardous substances at the facil
ity; or 

"(11) 1 or more persons not previously 
named as an allocation party that contrib
uted 15 percent or more of materials contain
ing hazardous substances at the facility; and 

"(B) the information was discovered subse
quent to the issuance of the report by the al
locator. 

"(2) NEW ALLOCATION.-Any new allocation 
of responsibility-

"(A) shall proceed in accordance with this 
section; 

"(B) shall be effective only after the date 
of the new allocation report; and 

"(C) shall not alter or affect the original 
allocation with respect to any response costs 
previously incurred. 

"(w) ALLOCATOR'S DISCRETION.-The Ad
ministrator shall not issue any rule or order 
that limits the discretion of the allocator in 
the conduct of the allocation. 

"(x) ILLEGAL ACTIVITIES.-Section 107 (n), 
(o), (p), (q), (r), (s), (t), and (u), section 112(g), 
and (1)(2)(B) shall not apply to any person 
whose liability for response costs under sec
tion 107(a)(1) is otherwise based on any act, 
omission, or status that is determined by a 
court or administrative body of competent 
jurisdiction, within the applicable statute of 
limitation, to have been a violation of any 
Federal or State law pertaining to the treat
ment, storage, disposal, or handling of haz
ardous substances if the violation pertains to 
a hazardous substance, the release or threat 
of release of which caused the incurrence of 
response costs at the vessel or facility.". 
SEC. 504. LIABILITY OF RESPONSE ACTION CON

TRACTORS. 
(a) LIABILITY OF CONTRACTORS.-Section 

101(20) of the Comprehensive Environmental 
Response, Compensation, and Liability Act 
of 1980 (42 U.S.C. 9601(20)), as amended by sec
tion 303(a), is amended by adding at the end 
the following: 

"(G) LIABILITY OF CONTRACTORS.-
"(!) IN GENERAL.-The term 'owner or oper

ator' does not include a response action con
tractor (as defined in section 119(e)). 

"(11) LIABILITY LIMITATIONS.-A person de
scribed in clause (i) shall not, in the absence 
of negligence by the person, be considered 
to-

"(1) cause or contribute to any release or 
threatened release of a hazardous substance, 
pollutant, or contaminant; 

"(IT) arrange for disposal or treatment of a 
hazardous substance, pollutant, or contami
nant; 

"(ill) arrange with a transporter for trans
port or disposal or treatment of a hazardous 
substance, pollutant, or contaminant; or 

"(IV) transport a hazardous substance, pol
lutant, or contaminant. 

" (iii) EXCEPTION.-This subparagraph does 
not apply to a person potentially responsible 
under section 106 or 107 other than a person 



5906 CONGRESSIONAL RECORD-SENATE March 217 1996 
associated solely with the provision of a re
sponse action or a service or equipment an
cillary to a response action." . 

(b) NATIONAL UNIFORM NEGLIGENCE STAND
ARD.-Section 119(a) of the Comprehensive 
Environmental Response, Compensation, and 
Liability Act of 1980 (42 U.S.C. 9619(a)) is 
amended-

(1) in paragraph (1) by striking "title or 
under any other Federal law" and inserting 
"title or under any other Federal or State 
law" ; and 

(2) in paragraph (2)---
(A) by striking " (2) NEGLIGENCE, ETC.

Paragraph (1)" and inserting the following: 
" (2) NEGLIGENCE AND INTENTIONAL MIS

CONDUCT; APPLICATION OF STATE LAW.-
"(A) NEGLIGENCE AND INTENTIONAL MIS-

CONDUCT.-
" (i) IN GENERAL.-Paragraph (1)" ; and 
(B) by adding at the end the following: 
"(11) STANDARD.-Conduct under clause (i) 

shall be evaluated based on the generally ac
cepted standards and practices in effect at 
the time and place at which the conduct oc
curred. 

" (iii) PLAN.-An activity performed in ac
cordance with a plan that was approved by 
the Administrator shall not be considered to 
constitute negligence under clause (i). 

"(B) APPLICATION OF STATE LAW.-Para
graph (1) shall not apply in determining the 
liability of a response action contractor 
under the law of a State if the State has 
adopted by statute a law determining the li
ability of a response action contractor." . 

(c) EXTENSION OF INDEMNIFICATION AUTHOR
ITY.-Section 119(c)(1) of the Comprehensive 
Environmental Response, Compensation, and 
Liability Act of 1980 (42 U.S.C. 9619(c)(1)) is 
amended by adding at the end the following: 
"The agreement may apply to a claim for 
negligence arising under Federal or State 
law.". 

(d) INDEMNIFICATION DETERMINATIONS.
Section 119(c) of the Comprehensive Environ
mental Response, Compensation, and Liabil
ity Act of 1980 (42 U.S.C. 9619(c)) is amended 
by striking paragraph ( 4) and inserting the 
following: 

"(4) DECISION TO INDEMNIFY.-
"(A) IN GENERAL.-For each response ac

tion contract for a vessel or facility, the Ad
ministrator shall make a decision whether to 
enter into an indemnification agreement 
with a response action contractor. 

"(B) STANDARD.-The Administrator shall 
enter into an indemnification agreement to 
the extent that the potential liability (in
cluding the risk of harm to public health, 
safety, environment, and property) involved 
in a response action exceed or are not cov
ered by insurance available to the contractor 
at the time at which the response action 
contract is entered into that is likely to pro
vide adequate long-term protection to the 
public for the potential liability on fair and 
reasonable terms (including consideration of 
premium, policy terms, and deductibles). 

"(C) DILIGENT EFFORTS.-The Adminis
trator shall enter into an indemnification 
agreement only if the Administrator deter
mines that the response action contractor 
has made diligent efforts to obtain insurance 
coverage from non-Federal sources to cover 
potential liabilities. 

" (D) CONTINUED DILIGENT EFFORTS.-An in
demnification agreement shall require the 
response action contractor to continue, not 
more frequently than annually, to make dili
gent efforts to obtain insurance coverage 
from non-Federal sources to cover potential 
liabilities. 

" (E) LIMITATIONS ON INDEMNIFICATION.-An 
indemnification agreement provided under 

this subsection shall include deductibles and 
shall place limits on the amount of indem
nification made available in amounts deter
mined by the contracting agency to be ap
propriate in light of the unique risk factors 
associated with the cleanup activity.". 

(e) INDEMNIFICATION FOR THREATENED RE
LEASES.-Section 119(C)(5)(A) of the Com
prehensive Environmental Response, Com
pensation, and Liability Act of 1980 (42 
U.S.C. 9619(c)(5)(A)) is amended by inserting 
"or threatened release" after "release" each 
place it appears. 

(f) EXTENSION OF COVERAGE TO ALL RE
SPONSE ACTIONS.-Section 119(e)(1) of the 
Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980 (42 
U.S.C. 9619(e)(1)) is amended-

(1) in subparagraph (D) by striking "carry
ing out an agreement under section 106 or 
122"; and 

(2) in the matter following subparagraph 
(D)--

(A) by striking "any remedial action under 
this Act at a fac111ty listed on the National 
Priorities List, or any removal under this 
Act, " and inserting "any response action,"; 
and 

(B) by inserting before the period at the 
end the following: "or to undertake appro
priate action necessary to protect and re
store any natural resource damaged by the 
release or threatened release" . 

(g) DEFINITION OF RESPONSE ACTION CON
TRACTOR.-Section 119(e)(2)(A)(1) of the Com
prehensive Environmental Response, Com
pensation, and Liability Act of 1980 (42 
U.S.C. 9619(e)(2)(A)(i)) is amended by striking 
"and is carrying out such contract" and in
serting "covered by this section and any per
son (including any subcontractor) hired by a 
response action contractor". 

(h) SURETY BONDS.-Section 119 of the 
Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980 (42 
U.S.C: 9619) is amended-

(1) in subsection (e)(2)(C) by striking" , and 
before January 1, 1996,"; and 

(2) in subsection (g)(5) by striking ", or 
after December 31, 1995" . 

(i) NATIONAL UNIFORM STATUTE OF 
REPOSE.-Section 119 of the Comprehensive 
Environmental Response, Compensation, and 
Liability Act of 1980 (42 U.S.C. 9619) is 
amended by adding at the end the following: 

"(h) LIMITATION ON ACTIONS AGAINST RE
SPONSE ACTION CONTRACTORS.-

"(!) IN GENERAL.-No action may be 
brought as a result of the performance of 
services under a response contract against a 
response action contractor after the date 
that is 7 years after the date of completion 
of work at any facility under the contract to 
recover-

"(A) injury to property, real or personal; 
"(B) personal injury or wrongful death; 
"(C) other expenses or costs arising out of 

the performance of services under the con
tract; or 

"(D) contribution or indemnity for dam
ages sustained as a result of an injury de
scribed in subparagraphs (A) through (C). 

"(2) EXCEPTION .-Paragraph (1) does not 
bar recovery for a claim caused by the con
duct of the response action contractor that 
is grossly negligent or that constitutes in
tentional misconduct. 

"(3) lNDEMNIFICATION.-This subsection 
does not affect any right of indemnification 
that a response action contractor may have 
under this section or may acquire by con
tract with any person. 

" (i) STATE STANDARDS OF REPOSE.-Sub
sections (a)(1 ) and (h) shall not apply in de-

termining the liability of a response action 
contractor if the State has enacted a statute 
of repose determining the liability of a re
sponse action contractor." . 
SEC. 505. RELEASE OF EVIDENCE. 

(a) TIMELY ACCESS TO INFORMATION FUR
NISHED UNDER SECTION 104(e).-Section 
104(e)(7)(A) of the Comprehensive Environ
mental Response, Compensation, and Liabil
ity Act of 1980 (42 U.S.C. 9604(e)(7)(A)) is 
amended by inserting after " shall be avail
able to the public" the following: " not later 
than 14 days after the records, reports, or in
formation is obtained" . 

(b) REQUIREMENT To PROVIDE POTENTIALLY 
RESPONSIBLE PARTIES EVIDENCE OF LIABIL
ITY.-

(1) ABATEME:t-.'T ACTIONS.-Section 106(a) of 
the Comprehensive Environmental Response, 
Compensation, and L1ab111ty Act of 1980 (42 
U.S.C. 9606(a)) is amended-

(A) by striking " (a) In addition" and in-
serting the following: "(a) ORDER.-" 

"(1) IN GENERAL.-ln addition" ; and 
(B) by adding at the end the following: 
"(2) CONTENTS OF ORDER.-An order under 

paragraph (1) shall provide information con
cerning the evidence that indicates that each 
element of liability described in section 
107(a)(l) (A), (B), (C), and (D), as applicable, 
is present." . 

(2) SETTLEMENTS.-Section 122(e)(l) Of the 
Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980 (42 
U.S.C. 9622(e)(l)) is amended by inserting 
after subparagraph (C) the following: 

"(D) For each potentially responsible 
party, the evidence that indicates that each 
element of 11ab111ty contained in section 
107(a)(l) (A), (B), (C), and (D), as applicable, 
is present.". 
SEC. 506. CONTRIBUTION PROTECTION. 

Section 113(!)(2) of the Comprehensive En
vironmental Response, Compensation, and 
Liability Act of 1980 (42 U.S.C. 9613([)(2)) is 
amended in the first sentence by inserting 
"or cost recovery" after "contribution". 
SEC. 507. TREATMENT OF RELIGIOUS, CHARI

TABLE, SCIENTIFIC, AND EDU· 
CATIONAL ORGANIZATIONS AS OWN· 
ERS OR OPERATORS. 

(a) DEFINITION.-Section 101(20) of the Com
prehensive Environmental Response, Com
pensation, and Liability Act of 1980 (42 
U.S.C. 9601(20)), as amended by section 502(a), 
is amended by adding at the end the follow
ing: 

"(H) RELIGIOUS, CHARITABLE, SCIENTIFIC, 
AND EDUCATIONAL ORGANIZATIONS.-The term 
'owner or operator' includes an organization 
described in section 501(c)(3) of the Internal 
Revenue Code of 1986 that is organized and 
operated exclusively for religious, chari
table, scientific, or educational purposes and 
that holds legal or equitable title to a vessel 
or fac111 ty. " . 

(b) LIMITATION ON LIABILITY.-Section 107 
of the Comprehensive Environmental Re
sponse, Compensation, and Liability Act of 
1980 (42 U.S.C. 9607), as amended by section 
306(b), is amended by adding at the end the 
following: 

"(U) RELIGIOUS, CHARITABLE, SCIENTIFIC, 
AND EDUCATIONAL ORGANIZATIONS.-

" (!) LIMITATION ON LIABILITY.-Subject to 
paragraph (2), if an organization described in 
section 101(20)(1) holds legal or equitable 
title to a vessel or facility as a result of a 
charitable gift that is allowable as a deduc
tion under section 170, 2055, or 2522 of the In
ternal Revenue Code of 1986 (determined 
without regard to dollar limitations), the li
ability of the organization shall be limited 
to the lesser of the fair market value of the 
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vessel or facility or the actual proceeds of 
the sale of the vessel or facility received by 
the organization. 

"(2) CONDITIONS.-ln order for an organiza
tion described in section 101(20)(1) to be eligi
ble for the limited liability described in 
paragraph (1), the organization shall-

"(A) provide full cooperation, assistance, 
and vessel or facility access to persons au
thorized to conduct response actions at the 
vessel or facility, including the cooperation 
and access necessary for the installation, 
preservation of integrity, operation, and 
maintenance of any complete or partial re
sponse action at the vessel or facility; 

"(B) provide full cooperation and assist
ance to the United States in identifying and 
locating persons who recently owned, oper
ated, or otherwise controlled activities at 
the vessel or facility; 

"(C) establish by a preponderance of the 
evidence that all active disposal of hazard
ous substances at the vessel or facility oc
curred before the organization acquired the 
vessel or facility; and 

"(D) establish by a preponderance of the 
evidence that the organization did not cause 
or contribute to a release or threatened re
lease of hazardous substances at the vessel 
or facility. 

"(3) LIMITATION.-Nothing in this sub
section affects the liability of a person other 
than a person described in section 101(20)(G) 
that meets the conditions specified in para
graph (2).". 
SEC. 508. COMMON CARRIERS. 

Section 107(b)(3) of the Comprehensive En
vironmental Response, Compensation, and 
Liab111ty Act of 1980 (42 U.S.C. 9607(b)(3)) is 
amended by striking "a published tariff and 
acceptance" and inserting "a contract". 
SEC. 509. LIMITATION ON LIABILITY FOR RE· 

SPONSE COSTS. 
Section 107 of the Comprehensive Environ

mental Response, Compensation, and Liabil- · 
ity Act of 1980 (42 U.S.C. 9607), as amended by 
section 505(b), is amended by adding at the 
end the following: 

"(V) LIMITATION ON LIABILITY OF RAILROAD 
OWNERS.-Notwithstanding subsection (a)(1), 
a person that does not impede the perform
ance of a response action or natural resource 
restoration shall not be liable under this Act 
to the extent that liability is based solely on 
the status of the person as a railroad owner 
or operator of a spur track, including a spur 
track over land subject to an easement, to a 
facility that is owned or operated by a per
son that is not affiliated with the railroad 
owner or operator, if-

"(1) the spur track provides access to a 
main line or branch line track that is owned 
or operated by the railroad; 

"(2) the spur track is 10 miles long or less; 
and 

" (3) the railroad owner or operator does 
not cause or contribute to a release or 
threatened release at the spur track.". 

TITLE VI-FEDERAL FACILITIES 
SEC. 601. TRANSFER OF AUTHORITIES. 

Section 120 of the Comprehensive Environ
mental Response, Compensation, and Liabil
ity Act of 1980 (42 U.S.C. 9620) is amended by 
striking subsection (g) and inserting the fol
lowing: 

"(g) TRANSFER OF AUTHORITIES.
"(1) DEFINITIONS.-ln this section: 
"(A) INTERAGENCY AGREEMENT.-The term 

'interagency agreement' means an inter
agency agreement under this section. 

"(B) TRANSFER AGREEMENT.-The term 
'transfer agreement' means a transfer agree
ment under paragraph (3). 

"(C) TRANSFEREE STATE.-The term 'trans
feree State' means a State to which authori
ties have been transferred under a transfer 
agreement. 

"(2) STATE APPLICATION FOR TRANSFER OF 
AUTHORITIES.-A State may apply to the Ad
ministrator to exercise the authorities vest
ed in the Administrator under this Act at 
any facility located in the State that is-

"(A) owned or operated by any department, 
agency, or instrumentality of the United 
States (including the executive, legislative, 
and judicial branches of government); and 

"(B) listed on the National Priorities List. 
"(3) TRANSFER OF AUTHORITIES.-
"(A) DETERMINATIONS.-The Administrator 

shall enter into a transfer agreement to 
transfer to a State the authorities described 
in paragraph (2) if the Administrator deter
mines that-

"(i) the State has the ability to exercise 
such authorities in accordance with this Act, 
including adequate legal authority, financial 
and personnel resources, organization, and 
expertise; 

"(ii) the State has demonstrated experi
ence in exercising similar authorities; 

"(iii) the State has agreed to be bound by 
all Federal requirements and standards 
under section 129 governing the design and 
implementation of the facility evaluation, 
remedial action plan, and remedial design; 
and 

"(iv) the State has agreed to abide by the 
terms of any interagency agreement or 
agreements covering the Federal facility or 
facilities with respect to which authorities 
are being transferred in effect at the time of 
the transfer of authorities. 

"(B) CONTENTS OF TRANSFER AGREEMENT.
A transfer agreement-

"(!) shall incorporate the determinations 
of the Administrator under subparagraph 
(A); and 

"(ii) in the case of a transfer agreement 
covering a facility with respect to which 
there is no interagency agreement that 
specifies a dispute resolution process, shall 
require that within 120 days after the effec
tive date of the transfer agreement, the 
State shall agree with the head of the Fed
eral department, agency, or instrumentality 
that owns or operates the facility on a proc
ess for resolution of any disputes between 
the State and the Federal department, agen
cy, or instrumentality regarding the selec
tion of a remedial action for the facility; and 

"(iii) shall not impose on the transferee 
State any term or condition other than that 
the State meet the requirements of subpara
graph (A). 

" ( 4) EFFECT OF TRANSFER.-
"(A) STATE AUTHORITIES.-A transferee 

State-
" (i) shall not be deemed to be an agent of 

the Administrator but shall exercise the au
thorities transferred under a transfer agree
ment in the name of the State; and 

"(ii) shall have exclusive authority to ex
ercise authorities that have been trans
ferred. 

"(B) EFFECT ON INTERAGENCY AGREE
MENTS.-Nothing in this subsection shall re
quire, authorize, or permit the modification 
or revision of an interagency agreement cov
ering a facility with respect to which au
thorities have been transferred to a State 
under a transfer agreement (except for the 
substitution of the transferee State for the 
Administrator in the terms of the inter
agency agreement, including terms stating 
obligations intended to preserve the con
fidentiality of information) without the 
written consent of the Governor of the State 

and the head of the department, agency, or 
instrumentality. 

"(5) SELECTED REMEDIAL ACTION.-The re
medial action selected for a facility under 
section 129 by a transferee State shall con
stitute the only remedial action required to 
be conducted at the facility , and the trans
feree State shall be precluded from enforcing 
any other remedial action requirement under 
Federal or State law, except for-

"(A) any corrective action under the Solid 
Waste Disposal Act (42 U.S.C. 6901 et seq.) 
that was initiated prior to the date of enact
ment of this subsection; and 

"(B) any remedial action in excess of reme
dial action under section 129 that the State 
selects in accordance with paragraph (10). 

"(6) DEADLINE.-
"(A) IN GENERAL.-The Administrator shall 

make a determination on an application by a 
State under paragraph (2) not later than 120 
days after the date on which the Adminis
trator receives the application. 

"(B) FAILURE TO ACT.-If the Administrator 
does not issue a notice of approval or notice 
of disapproval of an application within the 
time period stated in subparagraph (A), the 
application shall be deemed to have been 
granted. 

"(7) RESUBMISSION OF APPLICATION.-
"(A) IN GENERAL.-If the Administrator 

disapproves an application under paragraph 
(1), the State may resubmit the application 
at any time after receiving the notice of dis
approval. 

" (B) FAILURE TO ACT.-If the Administrator 
does not issue a notice of approval or notice 
of disapproval of a resubmitted application 
within the time period stated in paragraph 
(6)(A), the resubmitted application shall be 
deemed to have been granted. 

"(8) JUDICIAL REVIEW .-A disapproval Of a 
resubmitted application shall be subject to 
judicial review under section 113(b ). 

"(9) WITHDRAWAL OF AUTHORITIES.-The Ad
ministrator may withdraw the authorities 
transferred under a transfer agreement in 
whole or in part if the Administrator deter
mines that the State-

"(A) is exercising the authorities, in whole 
or in part, in a manner that is inconsistent 
with the requirements of this Act; 

"(B) has violated the transfer agreement, 
in whole or in part; or 

"(C) no longer meets one of the require
ments of paragraph (3). 

"(10) STATE COST RESPONSIBILITY.-The 
State may require a remedial action that ex
ceeds the remedial action selection require
ments of section 121 if the State pays the in
cremental cost of implementing that reme
dial action over the most cost-effective re
medial action that would result from the ap
plication of section 129. 

"(11) DISPUTE RESOLUTION AND ENFORCE
MENT.-

"(A) DISPUTE RESOLUTION.-
"(i) FACILITIES COVERED BY BOTH A TRANS

FER AGREEMENT AND AN INTERAGENCY AGREE
MENTS.-ln the case of a facility with respect 
to which there is both a transfer agreement 
and an interagency agreement, if the State 
does not concur in the remedial action pro
posed for selection by the Federal depart
ment, agency, or instrumentality, the Fed
eral department, agency, or instrumentality 
and the State shall engage in the dispute res
olution process provided for in the inter
agency agreement, except that the final 
level for resolution of the dispute shall be 
the head of the Federal department, agency, 
or instrumentality and the Governor of the 
State. 
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" (11 ) FACILITIES COVERED BY A TRAl~SFER 

AGREEMENT BUT NOT AN INTERAGENCY AGREE
MENT.-ln the case of a facility with respect 
to which there is a transfer agreement but 
no interagency agreement, if the State does 
not concur in the remedial action proposed 
for selection by the Federal department, 
agency, or instrumentality, the Federal de
partment, agency, or instrumentality and 
the State shall engage in dispute resolution 
as provide in paragraph (3)(B)(ii) under 
which the final level for resolution of the 
dispute shall be the head of the Federal de
partment, agency, or instrumentality and 
the Governor of the State. 

"(111) FAILURE TO RESOLVE.-If no agree
ment is reached between the head of the Fed
eral department, agency, or instrumentality 
and the Governor in a dispute resolution 
process under clause (i) or (ii), the Gov
ernor of the State shall make the final deter
mination regarding selection of a remedial 
action. To compel implementation of the 
State's selected remedy, the State must 
bring a civil action in United States district 
court. 

" (B) ENFORCEMENT.-
"(!) AUTHORITY; JURISDICTION.-An inter

agency agreement with respect to which 
there is a transfer agreement or an order 
issued by a transferee State shall be enforce
able by a transferee State or by the Federal 
department, agency, or instrumentality that 
is a party to the interagency agreement only 
in the United States district court for the 
district in which the facility is located. 

" (ii) REMEDIES.-The district court shall
" (!) enforce compliance with any provi

sion, standard, regulation, condition, re
quirement, order, or final determination 
that has become effective under the inter
agency agreement; 

"(II) impose any appropriate civil penalty 
provided for any violation of an interagency 
agreement, not to exceed S25,000 per day; 

"(ill) compel implementation of the se
lected remedial action; and 

"(IV) review a challenge by the Federal de
partment, agency, or instrumentality to the 
remedial action selected by the State under 
this section, in accordance with section 
113(j). 

"(12) COMMUNITY PARTICIPATION.-If, prior 
to the date of enactment of this section, a 
Federal department, agency, or instrumen
tality had established for a facility covered 

·by a transfer agreement a facility-specific 
advisory board or other community-based 
advisory group (designated as a 'site-specific 
advisory board', a 'restoration advisory 
board' , or otherwise), and the Administrator 
determines that the board or group is willing 
and able to perform the responsibilities of a 
community response organization under sec
tion 117(e)(2), the board or group-

" (A) shall be considered to be a community 
response organization for the purposes of 
section 117 (e) (2), (3), (4), and (9), and (g) and 
sections 127 and 129; but 

" (B) shall not be required to comply with, 
and shall not be considered to be a commu
nity response organization for the purposes 
of, section 117 (e) (1) , (5), (6) , (7), or (8) or 
(f). " . 
SEC. 602. LIMITATION ON CRIMINAL LIABLllTY 

OF FEDERAL OFFICERS, EMPLOY
EES. AND AGENTS. 

Section 120 of the Comprehensive Environ
mental Response, Compensation, and Liabil
ity Act of 1980 (42 U.S.C. 9620) is amended by 
adding at the end the following: 

" (i ) CRIMINAL LIABILITY.-Notwithstanding 
any other provision of this Act or any other 
law, an officer, employee, or agent of the 

United States shall not be held criminally 
liable for a failure to comply, in any fiscal 
year, with a requirement to take a response 
action at a facility that is owned or operated 
by a department, agency, or instrumentality 
of the United States, under this Act, the 
Solid Waste Disposal Act (42 U.S.C. 6901 et 
seq.), or any other Federal or State law un
less-

"(1) the officer, employee, or agent has not 
fully performed any direct responsibility or 
delegated responsibility that the officer, em
ployee, or agent had under Executive Order 
12088 (42 U.S.C. 4321 note) or any other dele
gation of authority to ensure that a request 
for funds sufficient to take the response ac
tion was included in the President's budget 
request under section 1105 of title 31, United 
States Code, for that fiscal year; or 

"(2) appropriated funds were available to 
pay for the response action.". 
SEC. 603. INNOVATIVE TECHNOLOGIES FOR RE

MEDIAL ACTION AT FEDERAL FA· 
CILITIES. 

(a) IN GENERAL.-Section 311 of the Com
prehensive Environmental Response, Com
pensation, and Liabil1ty Act of 1980 (42 
U.S.C. 9660) is amended by adding at the end 
the following: · 

"(h) FEDERAL F ACILmES.-
"(1) DESIGNATION.-The President may des

ignate a facility that is owned or operated by 
any department, agency, or instrumentality 
of the United States, and that is listed or 
proposed for listing on the National Prior
ities List, to facilitate the research, develop
ment, and application of innovative tech
nologies for remedial action at the facility. 

" (2) USE OF FACILITIES.-
"(A) IN GENERAL.-A facility designated 

under paragraph (1) shall be made available 
to Federal departments and agencies, State 
departments and agencies, and public and 
private instrumentalities, to carry out ac
tivities described in paragraph (1). 

"(B) COORDINATION.-The Administrator
" (!) shall coordinate the use of the facili

ties with the departments, agencies, and in
strumentalities of the United States; and 

"(ii) may approve or deny the use of a par-
ticular innovative technology for remedial 
action at any such fac111ty. 

"(3) CONSIDERATIONS.-
"(A) EVALUATION OF SCHEDULES AND PEN

ALTIES.-In considering whether to permit 
the application of a particular innovative 
technology for remedial action at a facility 
designated under paragraph (1), the Adminis
trator shall evaluate the schedules and pen
alties applicable to the facility under any 
agreement or order entered into under sec
tion 120. 

"(B) AMENDMENT OF AGREEMENT OR 
ORDER.-If, after an evaluation under sub
paragraph (A), the Administrator determines 
that there is a need to amend any agreement 
or order entered into pursuant to section 120, 
the Administrator shall comply with all pro
visions of the agreement or order, respec
tively, relating to the amendment of the 
agreement or order." . 

(b) REPORT TO CONGRESS.-Section 31l(e) of 
Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980 (42 
U.S.C. 9660(e)) is amended-

(1) by striking "At the time" and inserting 
the following: 

"(1) IN GENERAL.-At the time" ; and 
(2) by adding at the end the following: 
" (2) ADDITIONAL INFORMATION.-A report 

under paragraph (1) shall include informa
tion on the use of facilities described in sub
section (h)(1) for the research, development, 
and application of innovative technologies 

for remedial activity, as authorized under 
subsection (h ).". 
SEC. 604. FEDERAL FACn..ITY LISTING. 

Section 120(h)(4)(C) of the Comprehensive 
Environmental Response Compensation and 
Liability Act of 1980 (42 U.S.C. 9620(h)(4)(C)) 
is amended by adding at the end the follow
ing: 

" (v) On identification of parcels of 
uncontaminated property under this para
graph, the President may provide notice that 
the listing does not include the identified 
uncontaminated parcels." . 
SEC. 605. FEDERAL FACn..ITY LISTING DEFERRAL. 

Paragraph (3) of section 120(d) of the Com
prehensive Environmental Response, Com
pensation, and Liability Act of 1980 (42 
U.S.C. 9620(d)), as designated by section 604, 
is amended by inserting after " persons" the 
following: " , but an appropriate factor as re
ferred to in section 105(a)(8)(A) may include 
the extent to which the Federal agency has 
arranged with the Administrator or with a 
State to respond to the release or threatened 
release under other legal authority". 
SEC. 606. TRANSFERS OF UNCONTAMINATED 

PROPERTY. 
Section 120(h)(4)(A) of the Comprehensive 

Environmental Response, Compensation, and 
Liability Act of 1980 (42 U.S.C. 9620(h)(4)(A)) 
is amended in the first sentence by striking 
"stored for one year or more,". 

TITLE VII-NATURAL RESOURCE 
DAMAGES 

SEC. 701. RESTORATION OF NATURAL RE
SOURCES. 

(a) DEFINITIONS.-Section 101 of the Com
prehensive Environmental Response, Com
pensation, and Liability Act of 1980 (42 
U.S.C. 9601), as amended by section 504(b), is 
amended by adding at the end the following: 

"(52) BASELINE.-The term 'baseline' means 
the condition or conditions that would have 
existed at a natural resource had a release of 
hazardous substances not occurred. 

" (53) COMPENSATORY RESTORATION.-The 
term 'compensatory restoration' means the 
provision of ecological services lost as a re
sult of injury to or destruction or loss of a 
natural resource from the initial release giv
ing rise to liability under section 107(a)(2)(C) 
until primary restoration has been achieved 
with respect to those services. 

"(54) ECOLOGICAL SERVICE.-The term 'eco
logical service' means a physical or biologi
cal function performed by an ecological re
source, including the human uses of such a 
function. 

"(55) PRIMARY RESTORATION.-The term 
'primary restoration' means rehabilitation, 
natural recovery, or replacement of an in
jured, destroyed, or lost natural resource, or 
acquisition of a substitute or alternative 
natural resource, to reestablish the baseline 
ecological service that the natural resource 
would have provided in the absence of a re
lease giving rise to liability under section 
107(a)(2)(C). 

" (56) RESTORATION.-The term 'restoration' 
means primary restoration and compen
satory restoration." . 

(b) LIABILITY FOR NATURAL RESOURCE DAM
AGES.-

(1) AMENDMENT.-Section 107(a) of the 
Comprehensive Environmental Response 
Compensation, and Liability Act of 1980 (42 
U.S.C. 9607(a)) is amended-

(A) by inserting " IN GENERAL.-" after 
" (a)" ; 

(B) by striking " Notwithstanding" and in
serting the following: 

"(1) PERSONS LIABLE.-Notwithstanding"; 
(C) by redesignating paragraphs (1), (2), (3), 

and (4) (as designated prior to the date of en
actment of t his Act) as subparagraphs (A), 
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(B), (C), and (D), respectively, and adjusting 
the margins accordingly; 

(D) by striking " hazardous substance, shall 
be liable for-" and inserting the following: 
' 'hazardous substance, 
shall be liable for the costs and damages de
scribed in paragraph (2). 

"(2) COSTS AND DAMAGES.-A person de
scribed in paragraph (1) shall be liable for-

(E) by striking subparagraph (C) of para
graph (2), as designated by subparagraph (D), 
and inserting the following: 

"(C) damages for injury to, destruction of, 
or loss of the baseline ecological services of 
natural resources, including the reasonable 
costs of assessing such injury, destruction, 
or loss caused by a release; and"; 

(F) by striking "The amounts" and insert
ing the following: 

"(3) lNTEREST.-The amounts"; and 
(G) in the first sentence of paragraph (3), 

as designated by subparagraph (F), by strik
ing " subparagraphs (A) through (D)" and in
serting "paragraph (2)". 

(2) CONFORMING AMENDMENTS.-Section 107 
of the Comprehensive Environmental Re
sponse, Compensation, and Liability Act of 
1980 (42 U.S.C. 9607) is amended-

(A) in subsection (d)(3) by striking "the 
provisions of paragraph (1), (2), (3), or (4) of 
subsection (a) of this section" and inserting 
"subsection (a)"; 

(B) in subsection (f)(1) by striking "sub
paragraph (C) of subsection (a)" each place it 
appears and inserting "subsection (a)(2)(C)". 

(C) NATURAL RESOURCE DAMAGES.-Section 
107(f) of the Comprehensive Environmental 
Response, Compensation, and Liability Act 
of 1980 (42 U.S.C. 9607(f)) is amended-

(1) by inserting "NATURAL RESOURCE DAM
AGES.-" after "(f)"; 

(2) by striking "(1) NATURAL RESOURCES LI
ABILITY.-In the case" and inserting the fol
lowing: 

" (1) LIABILITY.-
" (A) IN GENERAL.-In the case"; 
(3) in paragraph (l)(A), as designated by 

paragraph (2)-
(A) in the first sentence by inserting "the 

baseline ecological services of'' after "loss 
of''; 

(B) in the third and fourth sentences, by 
striking "to restore, replace, or acquire the 
equivalent" each place it appears and insert
ing "for restoration"; 

(C) by inserting after the fourth sentence 
the following: "Sums recovered by an Indian 
tribe as trustee under this subsection shall 
be available for use only for restoration of 
such natural resources by the Indian tribe. A 
restoration conducted by the United States, 
a State, or an Indian tribe shall proceed only 
if it is technologically practicable, cost-ef
fective, and consistent with all known or an
ticipated response actions at or near the fa
cility."; and 

(D) by striking "The measure of damages 
in any action" and all that follows through 
the end of the paragraph and inserting the 
following: 

"(B) LIMITATIONS ON LIABILITY.-
" (!) MEASURE OF DAMAGES.-The measure 

of damages in any action under subsection 
(a)(2)(C) shall be limited to the reasonable 
costs of restoration and of assessing dam
ages. 

" (11) NONUSE VALUES.-There shall be no re
covery under this Act for any impairment of 
non-use values. 

"(iii) NO DOUBLE RECOVERY.-A person that 
obtains a recovery of damages, response 
costs, assessment costs, or any other costs 
under this Act for injury to, destruction of, 

or loss of a natural resource caused by are
lease shall not be entitled to recovery under 
or any other Federal or State law for injury 
to or destruction or loss of the natural re
source caused by the release. 

"(iv) NO RETROACTIVE LIABILITY.-
" (1) COMPENSATORY RESTORATION.-There 

shall be no recovery from any person under 
this section for the costs of compensatory 
restoration for a natural resource injury, de
struction, or loss that occurred prior to De
cember 11, 1980. 

"(II) PRIMARY RESTORATION.-There shall 
be no recovery from any person under this 
section for the costs of primary restoration 
if the natural resource injury, destruction, 
or loss for which primary restoration is 
sought and the release of the hazardous sub
stance from which the injury resulted oc
curred wholly before December 11, 1980. 

"(v) BURDEN OF PROOF ON THE ISSUE OF THE 
DATE OF OCCURRENCE OF A RELEASE.-The 
trustee for an injured, destroyed, or lost nat
ural resource bears the burden of dem
onstrating that any amount of costs of com
pensatory restoration that the trustee seeks 
under this section is to compensate for an in
jury, destruction, or loss (or portion of an in
jury, destruction, or loss) that occurred on 
or after December 11, 1980. "; and 

(4) by adding at the end the following: 
"(3) SELECTION OF RESTORATION METHOD.

When selecting appropriate restoration 
measures. including natural recovery, a 
trustee shall select the most cost-effective 
method of achieving restoration." . 
SEC. 702. ASSESSMENT OF DAMAGES. 

(a) DAMAGE ASSESSMENTS.-Section 
107(f)(2) of the Comprehensive Environ
mental Response, Compensation, and Liabil
ity Act of 1980 (42 U.S.C. 9607(f)(2)) is amend
ed by striking subparagraph (C) and insert
ing the following: 

"(C) DAMAGE ASSESSMENT.-
"(i) REGULATION.-A natural resource dam

age assessment conducted for the purposes of 
this Act made by a Federal, State, or tribal 
trustee shall be performed, to the extent 
practicable, in accordance with-

"(1) the regulation issued under section 
301(c); and 

"(II) generally accepted scientific and 
technical standards and methodologies to en
sure the validity and reliability of assess
ment results. 

"(11) FACILITY-SPECIFIC CONDITIONS AND RES
TORATION REQUIREMENTS.-Injury determina
tion, restoration planning, and quantifica
tion of restoration costs shall, to the extent 
practicable, be based on an assessment of fa
cility-specific conditions and restoration re
quirements. 

"(iii) USE BY TRUSTEE.-A natural resource 
damage assessment under clause (i) may be 
used by a trustee as the basis for a natural 
resource damage claim only if the assess
ment demonstrates that the hazardous sub
stance release in question caused the alleged 
natural resource injury. 

" (iV) COST RECOVERY.-As part of a trust
ee's claim, a trustee may recover only the 
reasonable damage assessment costs that 
were incurred directly in relation to the site
specific conditions and restoration measures 
that are the subject of the natural resource 
damage action." . 

(b) REGULATIONS.-
(!) NEW REGULATIONS.-Section 301 of the 

Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980 (42 
U.S.C. 9651) is amended by striking sub
section (c) and inserting the following: 

" (c) REGULATIONS FOR DAMAGE ASSESS
MENTS.-

"(1) L~ GENERAL.-The President, acting 
through Federal officials designated by the 
National Contingency Plan under section 
107(f)(2), shall issue a regulation for the as
sessment of restoration damages and assess
ment costs for injury to, destruction of, or 
loss of natural resources resulting from are
lease of a hazardous substance for the pur
poses of this Act. 

" (2) CONTENTS.-The regulation under 
paragraph (1) shall-

" (A) specify protocols for conducting as
sessments in individual cases to determine 
the injury, destruction, or loss of baseline 
ecological services of the environment; 

"(B) identify the best available procedures 
to determine damages for the reasonable 
cost of restoration and assessment; 

"(C) take into consideration the ability of 
a natural resource to recover naturally and 
the availability of replacement or alter
native resources; and 

"(D) specify an appropriate mechanism for 
the cooperative designation of a single lead 
decisionmaking trustee at a site where more 
than one Federal, State, or Indian tribe 
trustee intends to conduct an assessment, 
which designation shall occur not later than 
180 days after the date of first notice to the 
responsible parties that a natural resource 
damage assessment will be made. 

"(3) BIENNIAL REVIEW.-The regulation 
under paragraph (1) shall be reviewed and re
vised as appropriate every 2 years.". 

(2) INTERIM PROVISION.-Until such time as 
the regulations issued pursuant to the 
amendment made by paragraph (1) become 
effective, the regulations issued under sec
tion 301(c) of the Comprehensive Environ
mental Response, Compensation, and Liabil
ity Act of 1980 (42 U.S.C. 9651(c)) shall remain 
in effect and shall be applied, subject to 
challenge on any ground, in the same man
ner and to the same extent as if this Act had 
not been enacted, except to the extent that 
those regulations are inconsistent with this 
Act or an amendment made by this Act. 

SEC. 703. CONSISTENCY BETWEEN RESPONSE AC· 
TIONS AND RESOURCE RESTORA· 
TION STANDARDS AND ALTER· 
NATIVES. 

(a) RESTORATION STANDARDS AND ALTER
NATIVES.-Section 107(0 of the Comprehen
sive Environmental Response, Compensa
tion, and Liability Act of 1980 (42 U.S.C. 
9607(f)), as amended by section 701(b)(4), is 
amended by adding at the end the following: 

"(4) CONSISTENCY WITH RESPONSE ACTIONS.
A restoration standard or restoration alter
native selected by a trustee for a facility 
listed or proposed for listing on the National 
Priorities List shall not be duplicative of or 
inconsistent with actions undertaken pursu
ant to section 104, 106, 121, or 129." . 

(b) RESPONSE ACTIONS.-
(1) ABATEMENT ACTION.-Section 106(a) of 

the Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980 (42 
U.S.C. 9606(a)) is amended by adding at the 
end the following: "The President shall not 
take action under this subsection except 
such action as is necessary to protect the 
public health and the baseline ecological 
services of the environment.". 

(2) LIMITATION ON DEGREE OF CLEANUP.
Section 121(a) of the Comprehensive Environ
mental Response, Compensation, and Liabil
ity Act of 1980 (42 U.S.C. 9621(a)), as amended 
by section 402(1 ), is amended by adding at 
the end the following: 

"(7) LIMITATION.-



5910 CONGRESSIONAL RECORD-SENATE March 21, 1996 
" (A) IN GENERAL.-The Administrator shall 

not select a remedial action under this sec
tion that goes beyond the measures nec
essary to protect human health and the envi
ronment and restore the baseline ecological 
services of the environment. 

"(B) CONSIDERATIONS.-In evaluating and 
selecting remedial actions, the Adminis
trator shall take into account the potential 
for injury to or destruction or loss of a natu
ral resource resulting from such actions. 

"(C) No LIABILITY.-No person shall be lia
ble for injury to or destruction or loss of a 
natural resource resulting from a response 
action or remedial action selected by the Ad
ministrator that is properly implemented 
without negligence or other improper per
formance on the part of a potentially respon
sible party or other person acting at the di
rection of a potentially responsible party.". 
SEC. 704. MISCELLANEOUS AMENDMENTS. 

Section 113(D(1) of the Comprehensive En
vironmental Response, Compensation, and 
Liability Act of 1980 (42 U.S.C. 9613(f)(1)) is 
amended in the third sentence by inserting 
"and natural resource damages" after 
"costs". 

TITLE VIII-MISCELLANEOUS 
SEC. 801. RESULT.ORIENTED CLEANUPS. 

(a) AMENDMENT.-Section 105(a) of the 
Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980 (42 
U.S.C. 9605(a)) is amended-

(1) by striking "and" at the end of para
graph (9); 

(2) by striking the period at the end of 
paragraph (10) and inserting "; and"; and 

(3) by inserting after paragraph (10) the fol
lowing: 

"(11) procedures for conducting response 
actions, including facility evaluations, reme
dial investigations, feasibility studies, reme
dial action plans, remedial designs, and re
medial actions, which procedures shall-

"(A) use a results-oriented approach to 
minimize the time required to conduct re
sponse measures and reduce the potential for 
exposure to the hazardous substances, pol
lutants, and contaminants in an efficient, 
timely, and cost-effective manner; 

"(B) require, at a minimum, expedited fa
cility evaluations and risk assessments, 
timely negotiation of response action goals, 
a single engineering study, streamlined over
sight of response actions, and consultation 
with interested parties throughout the re
sponse action process; 

"(C) be subject to the requirements of sec
tions 117, 120, 121, and 129 in the same man
ner and to the same degree as those sections 
apply to response actions; and 

"(D) be required to be used for each reme
dial action conducted under this Act unless 
the Administrator determines that their use 
would not be cost-effective or result in the 
selection of a response action that achieves 
the goals of protecting human health and the 
environment stated in section 121(a)(1)(B).". 

(b) AMENDMENT OF NATIONAL HAZARDOUS 
SUBSTANCE RESPONSE PLAN.-Not later than 
180 days after the date of enactment of this 
Act, the Administrator, after notice and op
portunity for public comment, shall amend 
the National Hazardous Substance Response 
Plan under section 105(a) of the Comprehen
sive Environmental Response, Compensa
tion, and Liability Act of 1980 (42 U.S.C. 
9605(a)) to include the procedures required by 
the amendment made by subsection (a). 
SEC. 802. NATIONAL PRIORITIES LIST. 

Section 105 of the Comprehensive Environ
mental Response, Compensation, and Liabil
ity Act of 1980 (42 U.S.C. 9605), as amended by 

section 408(a)(1)(B), is amended by adding at 
the end the following: 

"(1) NATIONAL PRIORITIES LIST.-
"(1) ADDITIONAL VESSELS AND FACILITIES.
"(A) LIMITATION.-
"(!) IN GENERAL.-After the date of the en

actment of this subsection, the President 
may add vessels and fac111t1es to the Na
tional Priorities List only in accordance 
with the following schedule: 

"(I) Not more than 30 vessels and facilities 
in 1996. 

"(II) Not more than 25 vessels and facilities 
in 1997. 

"(ill) Not more than 20 vessels and facili
ties in 1998. 

"(IV) Not more than 20 vessels and facili
ties in 1999. 

"(V) Not more than 10 vessels and facilities 
in 2000. 

"(VI) Not more than 10 vessels and facili
ties in 2001. 

"(VII) Not more than 10 vessels and facili
ties in 2002. 

"(11) RELISTING.-The relisting of a vessel 
or facility under section 135(d)(5)(C)(11) shall 
not be considered to be an addition to the 
National Priorities List for purposes of this 
subsection. 

"(B) PRIORITIZATION.-The Administrator 
shall prioritize the vessels and facilities 
added under subparagraph (A) on a national 
basis in accordance with the threat to 
human health and the environment pre
sented by each of the vessels and facilities, 
respectively. 

"(C) STATE CONCURRENCE.-A vessel or fa
cility may be added to the National Prior
ities List under subparagraph (A) only with 
the concurrence of the State in which the 
vessel or facility is located. 

"(2) SUNSET.-
"(A) NO ADDITIONAL VESSELS OR FACILI

TIES.-The authority of the Administrator to 
add vessels and facilities to the National Pri
orities List shall expire on December 31, 2002. 

"(B) LIMITATION ON ACTION BY THE ADMINIS
TRATOR.-At the completion of response ac
tions for all vessels and facilities on the Na
tional Priorities List, the authority of the 
Administrator under this Act shall be lim
ited to-

"(i) providing a national emergency re-
sponse capability; 

"(ii) conducting research and development; 
"(111) providing technical assistance; and 
"(iv) conducting oversight of grants and 

loans to the States.". 
SEC. 803. OBLIGATIONS FROM THE FUND FOR RE

SPONSE ACTIONS. 
Section 104(c)(1) of the Comprehensive En

vironmental Response, Compensation, and 
Liab111ty Act of 1980 (42 U.S.C. 9604(c)(1)) is 
amended-

(1) in subparagraph (C) by striking "con
sistent with the remedial action to be 
taken" and inserting "not inconsistent with 
any remedial action that has been selected 
or is anticipated at the time of any removal 
action at a fac111ty. "; 

(2) by striking "$2,000,000" and inserting 
"$4,000,000"; and 

(3) by striking "12 months" and inserting 
"2 years". 
SEC. 804. REMEDIATION WASTE. 

(a) DEFINITIONS.-Section 1004 of the Solid 
Waste Disposal Act (42 U.S.C. 6903) is amend
ed by adding at the end the following: 

"(42) DEBRIS.-The term 'debris'-
"(A) means-
"(i) a solid manufactured object exceeding 

a 60 millimeter particle size; 
"(ii) plant or animal matter; and 
"(iii) natural geologic material; but 

' '(B) does not include material that the Ad
ministrator may exclude from the meaning 
of the term by regulation. 

"(43) IDENTIFIED CHARACTERISTIC WASTE.
The term 'identified characteristic waste' 
means a solid waste that has been identified 
as having the characteristics of hazardous 
waste under section 3001. 

"(44) LISTED WASTE.-The term 'listed 
waste' means a solid waste that has been 
listed as a hazardous waste under section 
3001. 

"(45) MEDIA.-The term 'media' means 
ground water, surface water, soil, and sedi
ment. 

"(46) REMEDIATION ACTIVITY.-The term 're
mediation activity' means the remediation. 
removal, containment, or stabilization of

"(A) solid waste that has been released to 
the environment; or 

"(B) media and debris that are contami
nated as a result of a release. 

"(47) REMEDIATION WASTE.-The term 're
mediation waste' means-

"(A) solid and hazardous waste that is gen
erated by a remediation activity; and 

"(B) debris and media that are generated 
by a remediation activity and contain a list
ed waste or identified characteristic waste. 

"(48) STATE VOLUNTARY REMEDIATION PRO
GRAM.-The term 'State voluntary remedi
ation program' means a program established 
by a State that permits a person to conduct 
remediation activity at a facility under gen
eral guidance or guidelines without being 
subject to a State order or consent agree
ment specifically applicable to the person.". 

(b) IDENTIFICATION AND LISTING.-Section 
3001 of the Solid Waste Disposal Act (42 
U.S.C. 6921) is amended by adding at the end 
the following: 

"(j) REMEDIATION WASTE.-
"(1) IN GENERAL.-Except as provided in 

paragraph (2), a person that manages remedi
ation waste that is an identified characteris
tic waste or listed waste or that contains an 
identified characteristic waste or listed 
waste shall be subject to the requirements of 
this subtitle (including regulations issued 
under this subtitle, including the regulation 
for corrective action management units pub
lished in section 264.552, Code of Federal Reg
ulations, and the regulation for temporary 
units published in section 264.553, Code of 
Federal Regulations, or any successor regu
lation). 

"(2) EXCEPTIONS.-
"(A) REQUIREMENTS UNDER SECTION 3004.

Media and debris generated by a remediation 
activity that are identified characteristic 
wastes or listed wastes or that contain an 
identified characteristic waste or a listed 
waste shall not be subject to the require
ments of section 3004 (d), (e), (f), (g), (j), (m), 
or (o). 

"(B) PERMIT REQUIREMENTS.-No Federal, 
State, or local permit shall be required for 
the treatment, storage, or disposal of reme
diation waste that is conducted entirely at 
the facility at which the remediation takes 
place. 

"(3) REMEDIATION WASTE SUBJECT TO OR
DERS, CONSENT AGREEMENTS, VOLUNTARY RE
MEDIATION PROGRAMS, AND OTHER MECHA
NISMS.-

"(A) REQUIREMENTS NOT APPLICABLE.-Not
Withstanding paragraph (1), a person that 
manages remediation waste that-

"(i) is identified characteristic waste or 
listed waste or that contains an identified 
characteristic waste or listed waste; and 

"(ii) is subject to a Federal or State order, 
Federal or State consent agreement, a State 
voluntary remediation program, or such 
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other mechanism as the Administrator con
siders appropriate, 
shall not be subject to the requirements of 
this subtitle (including any regulation under 
this subsection) unless the requirements are 
specified in the Federal or State order, Fed
eral or State consent agreement, State vol
untary cleanup program, or other mecha
nism, as determined by the Administrator. 

"(B) ENFORCEME:i:'<"T.-Unless other enforce
ment procedures are specified in the order, 
consent agreement, or other mechanism, a 
person described in subparagraph (A) (except 
a person that manages remediation waste 
under a State voluntary remediation pro
gram) shall be subject to enforcement of the 
requirements of the order, consent agree
ment, or other mechanism by use of enforce
ment procedures under section 3008.". 

(c) REGULATION.-Not later than 180 days 
after the date of enactment of this Act, the 
Administrator shall issue a regulation im
plementing section 3001(j) of the Solid Waste 
Disposal Act, as added by subsection (b). 

TITLE IX-FUNDING 
Subtitle A-General Provisions 

SEC. 901. AUTHORIZATION OF APPROPRIATIONS 
FROM THE FUND. 

Section 111(a) of the Comprehensive Envi
ronmental Response, Compensation, and Li
ability Act of 1980 (42 U.S.C. 9611(a)) is 
amended in the first sentence by striking 
"not more than $8,500,000,000 for the 5-year 
period beginning on the date of enactment of 
the Superfund Amendments and Reauthor
ization Act of 1986, and not more than 
$5,100,000,000 for the period commencing Oc
tober 1, 1991, and ending September 30, 1994" 
and inserting "a total of $8,500,000,000 for fis
cal years 1996, 1997, 1998, 1999, and 2000". 
SEC. 902. ORPHAN SHARE FUNDING. 

Section 111(a) of the Comprehensive Envi
ronmental Response, Compensation, and Li
ability Act of 1980 (42 U.S.C. 9611(a)), as 
amended by section 301(c), is amended by in
serting after paragraph (8) the following: 

"(9) ORPHAN SHARE FUNDING.-Payment of 
orphan shares under section 132.". 
SEC. 903. DEPARTMENT OF HEALTH AND HUMAN 

SERVICES. 
Section 111 of the Comprehensive Environ

mental Response, Compensation, and Liabil
ity Act of 1980 (42 U.S.C. 9611) is amended by 
striking subsection (m) and inserting the fol
lowing: 

"(m) HEALTH AUTHORITIES.-There are au
thorized to be appropriated from the Fund to 
the Secretary of Health and Human Services 
to be used for the purposes of carrying out 
the activities described in subsection (c)(4) 
and the activities described in section 104(i), 
$50,000,000 for each of fiscal years 1996, 1997, 
1998, 1999, and 2000. Funds appropriated under 
this subsection for a fiscal year, but not obli
gated by the end of the fiscal year, shall be 
returned to the Fund.". 
SEC. 904. LIMITATIONS ON RESEARCH, DEVELOP

MENT, AND DEMONSTRATION PRO· 
GRAMS. 

Section 111 of the Comprehensive Environ
mental Response, Compensation, and Liabil
ity Act of 1980 (42 U.S.C. 9611) is amended by 
striking subsection (n) and inserting the fol
lowing: 

"(n) LIMITATIONS ON RESEARCH, DEVELOP
MENT, AND DEMONSTRATION PROGRAMS.-

"(1) ALTERNATIVE OR INNOVATIVE TECH
NOLOGIES RESEARCH, DEVELOPMENT, AND DEM
ONSTRATION PROGRAMS.-

"(A) LIMITATION.-For each of fiscal years 
1996, 1997, 1998, 1999, and 2000, not more than 
$20,000,000 of the amounts available in the 
Fund may be used for the purposes of carry-

ing out the applied research, development, 
and demonstration program for alternative 
or innovative technologies and training pro
gram authorized under section 311(b) other 
than basic research. 

"(B) CONTINUING AVAILABILITY.-Such 
amounts shall remain available until ex
pended. 

"(2) HAZARDOUS SUBSTANCE RESEARCH, DEM
ONSTRATION, AND TRAINING.-

"(A) LIMITATION.-For each of fiscal years 
1996, 1997, 1998, 1999, and 2000 not more than 
$20,000,000 of the amounts available in the 
Fund may be used for the purposes of section 
311(a). 

"(B) FURTHER LIMITATION.-No more than 
10 percent of such amounts shall be used for 
training under section 311(a) for any fiscal 
year. 

"(3) UNIVERSITY HAZARDOUS SUBSTANCE RE
SEARCH CENTERS.-For each of fiscal years 
1996, 1997, 1998, 1999, and 2000, not more than 
$5,000,000 of the amounts available in the 
Fund may be used for the purposes of section 
311(d).,. 
SEC. 905. AumORlZATION OF APPROPRIATIONS 

FROM GENERAL REVENUES. 
Section 111(p) of the Comprehensive Envi

ronmental Response, Compensation, and Li
ability Act of 1980 (42 U.S.C. 9611(p)) is 
amended by striking paragraph (1) and in
serting the following: 

"(1) AUTHORIZATION OF APPROPRIATIONS.
"(A) IN GENERAL.-There are authorized to 

be appropriated, out of any money in the 
Treasury not otherwise appropriated, to the 
Hazardous Substance Superfund-

"(!) for fiscal year 1996, $250,000,000; 
"(11) for fiscal year 1997, $250,000,000; 
"(iii) for fiscal year 1998, $250,000,000; 
"(iv) for fiscal year 1999, $250,000,000; and 
"(v) for fiscal year 2000, $250,000,000. 
"(B) ADDITIONAL AMOUNTS.-There is au

thorized to be appropriated to the Hazardous 
Substance Superfund for each such fiscal 
year an amount, in addition to the amount 
authorized by subparagraph (A). equal to so 
much of the aggregate amount authorized to 
be appropriated under this subsection and 
section 9507(b) of the Internal Revenue Code 
of 1986 as has not been appropriated before 
the beginning of the fiscal year.". 
SEC. 906. ADDmONAL LIMITATIONS. 

Section 111 of the Comprehensive Environ
mental Response. Compensation, and Liabil
ity Act of 1980 (42 U.S.C. 9611) is amended by 
adding at the end the following: 

"(q) QUALIFYING STATE VOLUNTARY RE
SPONSE PROGRAM.-For each of fiscal years 
1996, 1997, 1998, 1999, and 2000. not more than 
$25,000,000 of the amounts available in the 
Fund may be used for the purposes of sub
section (a)(7) (relating to qualifying State 
voluntary response programs). 

"(r) BROWNFIELD CLEANUP ASSISTANCE.
For each of fiscal years 1996 through 2000, not 
more than $15,000,000 of the amounts avail
able in the Fund may be used to carry out 
section 134(b). 

"(S) COMMUNITY RESPONSE ORGANIZATION.
For the period commencing October 1, 1995, 
and ending September 30, 2000, not more than 
$15,000,000 of the amounts available in the 
Fund may be used to make grants under sec
tion 117(f) (relating to Community Response 
Organizations). 

" (t) RECOVERIES.-Effective beginning Oc
tober 1, 1995, any response cost recoveries 
collected by the United States under this 
Act shall be credited as offsetting collections 
to the Superfund appropriations account.". 
SEC. 907. REIMBURSEMENT OF POTENTIALLY RE-

SPONSIBLE PARTIES. 
Section 111(a) of the Comprehensive Envi

ronmental Response, Compensation, and Li-

ability Act of 1980 (42 U.S.C. 96ll(a)). as 
amended by section 902, is amended by in
serting after paragraph (9) the following: 

"(10) REIMBURSEMENT OF POTENTIALLY RE
SPONSIBLE PARTIES.-If-

"(A) a potentially responsible party and 
the Administrator enter into a settlement 
under this Act under which the Adminis
trator is reimbursed for the response costs of 
the Administrator; and 

"(B) the Administrator determines, 
through a Federal audit of response costs, 
that the costs for which the Administrator is 
reimbursed-

"(!) are unallowable due to contractor 
fraud; 

"(ii) are unallowable under the Federal Ac
quisition Regulation; or 

"(iii) should be adjusted due to routine 
contract and Environmental Protection 
Agency response cost audit procedures, 
a potentially responsible party may be reim
bursed for those costs.". 

NOTICE OF HEARINGS 
PERMANENT SUBCOMMITTEE ON INVESTIGATIONS 

Mr. STEVENS. Mr. President, I 
would like to announce for the infor
mation of the Senate and the public 
that the Permanent Subcommittee on 
Investigations of the Committee on 
Governmental Affairs, will hold hear
ings regarding the global proliferation 
of weapons of mass destruction, part II. 

This hearing will take place on Fri
day, March 22, 1996 in room 342 of the 
Dirksen Senate Office Building. For 
further information, please contact 
Daniel S. Gelber of the Subcommittee 
staff at 224-9157. 

SPECIAL COMMITTEE ON AGING 
Mr. COHEN. Mr. President, I wish to 

announce that the Special Committee 
on Aging will hold a hearing on Thurs
day, March 28, 1996, at 9:30 a.m., in 
room 562 of the Dirksen Senate Office 
Building. The hearing will discuss ad
verse drug reactions and the effects on 
the elderly. 

AUTHORITY FOR COMMITTEES TO 
MEET 

COMMITTEE ON ARMED SERVICES 
Mr. GORTON. Mr. President, I ask 

unanimous consent that the Commit
tee on Armed Services be authorized to 
meet at 10 a.m. on Thursday, March 21, 
1996, in open session, to receive testi
mony from the unified commanders on 
their military strategies, operational 
requirements, and the defense author
ization request for fiscal year 1997 and 
the future years defense programs. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

COMMITTEE ON ARMED SERVICES 
Mr. GORTON. Mr. President, I ask 

unanimous consent that the Commit
tee on Armed Services be authorized to 
meet at 2 p.m. on Thursday, March 21, 
1996 to receive testimony on Depart
ment of the Navy shipbuilding pro
grams in review of the defense author
ization request for fiscal year 1997 and 
the future years defense program. 



5912 CONGRESSIONAL RECORD-SENATE March 21, 1996 
The PRESIDING OFFICER. Without 

objection, it is so ordered. 
COMMITTEE ON GOVERNMENTAL AFFAIRS 

Mr. GORTON. Mr. President, I ask 
unanimous consent on behalf of the 
Governmental Affairs Committee to 
meet on Thursday, March 21, at 9:00 
a.m. for a hearing on the Tenth 
Amendment Enforcement Act of 1996. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

COMMITTEE ON THE JUDICIARY 

Mr. GORTON. Mr. President, I ask 
unanimous consent that the Commit
tee on the Judiciary be authorized to 
hold a business meeting during the ses
sion of the Senate on Thursday, March 
21, 1996 at 10:00 a.m. in SH216. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

COMMITTEE ON LABOR AND HUMAN RESOURCES 

Mr. GORTON. Mr. President, I ask 
unanimous consent that the Commit
tee on Labor and Human Resources be 
authorized to hold a meeting during 
the session of the Senate on Thursday, 
March 21, 1996. The committee will be 
in executive session at 9:00 a.m. on S. 
1578, The Individuals With Disabilities 
in Education Act [IDEA]. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

COMMITTEE ON SMALL BUSINESS 

Mr. GORTON. Mr. President, I ask 
unanimous consent that the Commit
tee on Small Business be authorized to 
meet during the session of the Senate 
for a hearing on Thursday, March 21, 
1996, at 10:30 a.m., in room 428A of the 
Russell Senate Office Building, to con
duct a hearing focusing on "S. 1574, the 
HUBZones Act of 199~Revitalizing 
Inner Cities and Rural America.'' 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

SELECT COMMITTEE ON INTELLIGENCE 

Mr. GORTON. Mr. President, I ask 
unanimous consent that the Select 
Committee on Intelligence be author
ized to meet during the session of the 
Senate on Thursday, March 21, 1996, at 
2 p.m. to hold a closed briefing for 
members on intelligence matters. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 
SUBCOMMITTEE ON OVERSIGHT AND STRUCTURE 

Mr. GORTON. Mr. President, I ask 
unanimous consent that the Sub
committee on HUD Oversight and 
Structure, of the Committee on Bank
ing, Housing, and Urban Affairs be au
thorized to meet during the session of 
the Senate on Thursday, March 21, 1996, 
to conduct a hearing on the 1992 Fed
eral Housing Enterprises Safety and 
Soundness Act as it affects Fannie Mae 
and Freddie Mac. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

SUBCOMMITTEE ON PARKS, HISTORIC 
PRESERVATION, AND RECREATION 

Mr. GORTON. Mr. President, I ask 
unanimous consent that the Sub
committee on Parks, Historic Preser-

vation, and Recreation of the Commit
tee on Energy and Natural Resources 
be granted permission to meet during 
the session of the Senate on Thursday, 
March 21 , 1996, for purposes of conduct
ing a subcommittee hearing which is 
scheduled to begin at 9:30 a.m. The pur
pose of this hearing is to review S. 305, 
a bill to establish the Shenandoah Val
ley National Battlefields and Commis
sion in the Commonwealth of Virginia; 
H.R. 1091, a bill to improve the Na
tional Park System in the Common
wealth of Virginia; S. 1225, a bill to re
quire the Secretary of the Interior to 
conduct an inventory of historic sites, 
buildings, and artifacts in the Cham
plain Valley and the upper Hudson 
River Valley; S. 1226, a bill to require 
the Secretary of the Interior to prepare 
a study of battlefields of the Revolu
tionary War and the War of 1812, toes
tablish an American Battlefield Pro
tection Program; and S.J. Res. 42, a 
joint resolution designating the Civil 
War Center at Louisiana State Univer
sity as the U.S. Civil War Center, mak
ing the center the flagship institution 
for planning the sesquicentennial com
memoration of the Civil War. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

SUBCOMMITTEE ON READINESS 

Mr. GORTON. Mr. President, I ask 
unanimous consent that the Sub
committee on Readiness of the Com
mittee on Armed Services be author
ized to meet at 2:30p.m. on Thursday, 
March 21, 1996, in open session, to re
ceive testimony on the readiness of the 
Guard and Reserve to support the na
tional military strategy. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

ADDITIONAL STATEMENTS 

CORPORATE SUBSIDY REVIEW, RE
FORM AND TERMINATION COM
MISSION 

• Mr. McCAIN. Mr. President, last 
year, I introduced bipartisan legisla
tion to establish a Corporate Subsidy 
Review, Reform, and Termination 
Commission. 

The proposed eight-member panel, 
styled after the military base closing 
commission would review Federal pro
grams as well as provisions of the U.S. 
Tax Code to identify those that unduly 
subsidize specific profit-making compa
nies, select industries, or segments of 
an industry in a manner that is unfair 
or anticompetitive and has no compel
ling public benefit. The Commission 
would recommend to Congress specific 
reforms and or termination of such 
subsidies, and Congress would consider 
the package under limited procedures 
spelled out in the legislation. 

The establishment of such a Commis
sion, though an inferior alternative to 
Congress taking action directly, has 

become necessary because Congress 
does not appear willing or able to 
eliminate or significantly reform cor
porate subsidies. 

In these times of budget austerity, 
we are asking millions of Americans
from families who receive food stamps 
to our men and women in uniform-to 
sacrifice in order to stop the Nation's 
fiscal bleeding. As a matter of simple 
fairness, we have a moral obligation to 
ensure that corporate interests share 
the burden. 

The Cato and Progressive Policy In
stitutes, have identified 125 Federal 
programs that subsidize industry to 
the tune of $85 billion every year, and 
PPI found an additional $30 billion in 
tax loopholes to powerful industries. 

Mr. President, I want to make clear, 
I am sure there are a number of pro
grams which could be classified as a 
corporate subsidy which may serve a 
public interest. And, every Senator in 
this Chamber, including this Senator, 
have supported at one time or another 
a variety of these programs. 

So, no one is pure or innocent on the 
question of corporate subsidies. But, 
blame is not the issue, that's only an 
oft-used diversion. The issue is what is 
required of us today to reduce the debt 
that grown larger every day, eatmg up 
a greater percentage of the budget in 
debt service and submerging the pros
pects of our children as they are re
quired to spend an evergrowing portion 
of their life to pay our bills. 

Under such circumstances, we are 
compelled to take a harder, more judi
cious, look at corporate subsidies and 
eliminate those that are not justified 
and do not have a compelling public in
terest. 

As the Public Policy Institute ob
served, 

The President and Congress can break the 
current impasse and substantially reduce 
both spending and projected deficits * * * if 
they are willing to eliminate or reform 
scores of special spending programs and tax 
provisions narrowly targeted to subsidize in
fluential industries. 

Let me conclude, Mr. President, by 
acknowledging that I do not really like 
the idea of commissions. In some in
stances reasonable and well-inten
tioned people may disagree on what is 
pork as opposed to a necessary and 
vital program. But in many instances 
we know what can and should be elimi
nated. The reality, however, is that 
Members will simply not gore their 
own ox, unless others are forced to do 
the same. As with military base clo
sures-the mentality is-we either all 
go together or we do not go at all. Per
haps that is the only fair way to do it. 

An independent corporate pork com
mission with privileged and expedited 
procedures to ensure congressional ac
tion would help us even better define 
what is an unnecessary and unwar
ranted corporate subsidy, and it will 
help us depoli ticize the process, guar
antee that the pain is shared, and 
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might be the only realistic means of 
achieving the meaningful reform that 
the public and our dire fiscal cir
cumstances demand. 

I look forward to working with my 
colleagues to refine a commission and 
congressional consideration process 
that is fair, targeted, and appropriate.• 

TRIBUTE TO CF INDUSTRIES, INC. 
• Mr. BREAUX. Mr. President, I rise 
today along with my colleagues: Mr. 
GRAHAM and Mr. MACK of Florida, Mr. 
SIMON and Mrs. MOSELEY-BRAUN of Illi
nois, and Mr. JOHNSTON of Louisiana, 
to pay tribute to CF Industries, Inc., 
which is celebrating its 50th anniver
sary this year. CF is an interregional 
farm supply co operative owned by 11 
regional cooperatives in the United 
States and Canada. CF's nitrogen, 
phosphate, and potash products reach 
over 1 million farmer-owners who de
pend on the CF system to manufacture 
and distribute agricultural fertilizers 
to them. We would like to congratulate 
CF and its employees on the high-qual
ity products and services they have 
provided to the Nation's farmers over 
the past 50 years and their commit
ment to sound environmental, health, 
and safety practices. 

Established in 1946 as Central Farm
ers Fertilizer Co., CF began as a broker 
for sales of fertilizer products to farm
er-members with the goal of becoming 
the Nation's major fertilizer supplier 
for the agricultural cooperative com
munity. Through 1960, CF evolved from 
a broker to a manufacturer and dis-
tributor of fertilizer products. · 

Today, CF has become more than the 
founding members have ever envi
sioned. CF manufacturing plants in
clude nitrogen fertilizer complexes in 
Donaldsonville, LA, and Medicine Hat, 
AB, Canada, as well as extensive phos
phate mining and manufacturing facili
ties in Florida. CF plants have the ca
pacity to produce more than 8 million 
tons of fertilizer products annually. In 
1995, CF sales totaled over $1.3 billion. 

Products are distributed to farmer
members in 46 States and two Canadian 
provinces through an extensive system. 
CF has ownership and lease positions 
in 63 regional terminals and ware
houses. Total storage capacity of CF 
distribution terminals and warehouses 
is in excess of 2.4 million tons of prod
uct. 

In closing, Mr. President, we want to 
express our good wishes to CF Indus
tries, Inc., and its employees as they 
continue to respond to the needs of the 
cooperative community and look to 
providing high-quality products and 
services into the 21st century.• 

THE 100TH ANNIVERSARY OF ST. 
PAUL'S EVANGELICAL LU-
THERAN CHURCH 

• Mr. ABRAHAM. Mr. President, I rise 
today to congratulate St. Paul's Evan-

gelical Lutheran Church of Northville, 
MI, on their 100th anniversary. Just 
over 100 years ago, a group of German 
speaking residents began meeting on 
Sunday mornings, forming what was to 
become the Evangelical Lutheran 
Church of the Reformation of North
ville. On August 30, 1896, the congrega
tion celebrated Holy Communion for 
the first time. 

Remembering the verse in Proverbs, 
"The fear of the Lord is the beginning 
of wisdom," the congregation started a 
Christian Day School in September 
with seven children attending the first 
semester. Less than 1 year later, St. 
Paul's church purchased the deed to 
property on Elm Street. The church 
still resides at that location. 

On November 28, 1948, ground was 
broken for the new church building. 
Dedicated in February 1950, the Gothic 
building contained three beautiful 
stained glass windows located above 
the altar symbolizing the Holy Trinity. 
Other windows throughout the nave 
tell the story of Christ's apostles. 

Since 1896, the congregation at St. 
Paul's has met faithfully on Sunday 
mornings. The Day School continues to 
serve families of St. Paul's and the 
Northville community. 

Again, congratulations to this com
munity. I wish it many more years of 
fellowship and worship.• 

ICI EXPORT LTD. 
• Mr. DODD. Mr. President, it has 
come to my attention that ICI Export 
Ltd. was erroneously listed among the 
"Corporations and companies cited in 
the international media as having com
mercial activities with the Republic of 
Cuba" in the CONGRESSIONAL RECORD of 
March 5, 1996. ICI Export Ltd., which is 
in no way affiliated with ICI Americas, 
Inc., has not existed since 1992. I ask 
that the attached letter from William 
A. Meaux of ICI Americas, Inc. be 
printed in the RECORD. 

The letter follows: 
ICI AMERICAS INC., 

Washington, DC, March 12, 1996. 
Hon. CHRISTOPHER DODD, 
Committee on Foreign Relations, U.S. Senate, 

Washington, DC. 
DEAR SENATOR DODD: Thank you very 

much for your offer to correct the erroneous 
listing of ICI Export Ltd. in the Congres
sional Record of March 5, 1996, on page S 
1490. The listing of ICI Export Ltd. by the 
U.S.-Cuba Trade and Economic Council, Inc. 
is in error. ICI Export does not exist, has not 
existed since 1992, and is not affiliated with 
any company in the ICI group. After 1992, it 
is our understanding that ICI Export Ltd. be
came Zeneca International Ltd. located at 10 
Stanhope Gate in London, England. Zeneca 
International Ltd. is not affiliated with, does 
not own, and is not owned by, ICI Americas 
or any other ICI company. We are very 
grateful for your offer to correct this inaccu
racy in the RECORD. 

Sincerely, 
WILLIAM A. MEAUX.• 

RECOGNIZING ILLINOIS WESLEY AN 
UNIVERSITY 

• Mr. SIMON. Mr. President, the Illi
nois Wesleyan University Titans Men's 
Basketball Team recently placed third 
in the Nation among NCAA Division Ill 
schools. The Titans head coach, Denny 
Bridges, has been with the team for 31 
years. He is one of the winningest 
coaches in Division m basketball. The 
university ought to be proud of its 
coach and players. 

We should also recognize the quality 
education that the school offers. illi
nois Wesleyan was recently ranked by 
U.S. News and World Report in the top 
5 among Liberal Arts universities in 
the United States. 

I commend the university and its 
basketball team. They deserve our ac
colades.• 

THE 75TH ANNIVERSARY OF THE 
JACKSON LIONS HOST CLUB 

• Mr. ABRAHAM. Mr. President, I rise 
today to congratulate the 75th anniver
sary of the Jackson Lions Host Club. 
For 75 years, members of this outstand
ing organization have been providing 
care and assistance to the handicapped 
and less fortunate as well as contribut
ing both physical and monetary re
sources toward a brighter future. 

In 1921 at the International Host 
Lions Club Convention, Helen Keller 
challenged the delegates to dedicate 
their charitable outreach to the blind. 
The Jackson club has been generously 
meeting this challenge, furnishing free 
Leader Dogs, promoting the enactment 
of the White Cane Law, and supporting 
numerous other civic projects and local 
charities. 

Once again, I would like to congratu
late this organization and to encourage 
the spirit of giving that its members 
have demonstrated in so many ways.• 

COMMENDING THE ANTI-DEF AMA
TION LEAGUE FOR THEIR EF
FORTS TO COMBAT HATE 
CRIMES 

• Mr. SIMON. Mr. President, I applaud 
the Anti-Defamation League [ADL] for 
its continuing work to expose and com
bat hate crimes, and to bring your at
tention to its most recent "Audit of 
Anti-Semitic Incidents." For the past 
17 years, the ADL has compiled data 
about anti-Jewish attacks. Their ef
forts in the collection of data and the 
development of programs regarding 
anti-Semitic acts increase public 
awareness of this problem, and help 
generate constructive solutions. I com
mend ADL for continuing this impor
tant endeavor and would like to share 
with you some of their recent findings. 

In 1995, the total number of anti-Se
mitic incidents reported to the Anti
Defamation League-including acts 
against property and persons-was 
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1 843. I am pleased to report that this 
t~tal represents a decrease of 223 inci
dents, or 11 percent, from the 1994 total 
of 2 066. This is the largest decline in 10 
yea~s. Unfortunately, the decline is 
contrasted with ·the seriousness of 
many of the incidents reported. For the 
fifth straight year in a row, acts of 
anti-Semitic harassment against indi
viduals outnumber incidents of vandal
ism against institutions and other 
property. In 1995, the 1,116 incidents of 
harassment account for 61 percent of 
all incidents, compared to 727 accounts 
of vandalism. Fortunately, the 1,116 in
cidents of harassment, threats, and as
saults represents a decrease of 81, or 7 
percent from the 1994 total of 1,197, 
which was the highest on record. Al
though it is encouraging to see the 
number of harassments down from pre
vious years, I am troubled that inci
dents of harassment remain one of the 
dominant forms of anti-Semitic activ
ity. 

Although the ADL audit provides 
useful statistics about anti-Semitism 
generally, it is particularly revealing 
to consider specific incidents. One par
ticularly violent incident occurred in 
Cincinnati, OH, when a group of four 
youths assaulted the son of a commu
nity rabbi, chasing him for about a 
block before they caught him outside 
of the synagogue and beat him until he 
collapsed on the street. The ADL also 
reported an incident of arson in New 
York City, at Freddy's Fashion Mart, 
where eight people, including the ar
sonist himself, died. At Fresno State 
College, following the assassination of 
Israeli Prime Minister Yitzhak Rabin, 
the student-run newspaper printed an 
article calling Rabin, "The most des
picable mass murderer the 20th century 
has seen, making Hitler look like Big 
Bird." 

Sadly, 1995 saw a large number of 
anti-Semitic incidences on college 
campuses. One disturbing incident oc
curred at the University of Pennsyl
vania. On March 24, two students were 
walking in an area immediately off 
campus. Derogatory epithets were 
shouted at them by two students sit
ting on the porch of a private home. 
When the Jewish students confronted 
them, one of the two went into the 
house and returned brandishing a shot
gun which he used to threaten the Jew
ish students, who quickly fled the 
scene. 

On another somber note, the number 
of arrests made in conjunction with 
anti-Semitic hate crimes was 108, a sig
nificant decrease ·of 33 from last year's 
arrest total of 141. This may be attrib
uted to either fewer crimes or under
reporting of crime instances. However, 
the number of arrests is still relatively 
high, which is encouraging. Law en
forcement agencies have been making 
intensive efforts to refine procedures 
for investigation of hate crimes, with 
the assistance of the ADL and other 
human relations organizations. 

In closing, I again want to commend 
the ADL for its outstanding and impor
tant work and ask that portions of the 
ADL report be printed in the RECORD. 

The material follows: 
AUDIT OF ANTI-SEMITIC lNCIDENTs-1995 

THE FL.'WINGS 

In 1995, the total number of anti-Semitic 
incidents reported to the Anti-Defamation 
League-including acts against both prop
erty and persons-was 1,843. This total, com
prising reports from 42 states and the Dis
trict of Columbia, represents a decrease of 
223 incidents, or 11 percent, from the 1994 
total of 2,066. 

The four states reporting the highest to
tals of anti-Semitic incidents of all kinds in 
1995 were: New York (370), California (264), 
New Jersey (228), and Florida (152). These 
four states account for 1,014 of the 1,843 inci
dents reported (55 percent). 

The 1995 audit reveals the following new 
developments: 

(1) The decline in violent crime in the U.S. 
that has been reported by Federal and mu
nicipal law enforcement in 1995 carries over 
into anti-Semitic bias incidents as well. The 
overall 11 percent decline reflected in this 
year's Audit is the first since 1992, and the 
largest decline in 10 years. Thus, the Audit 
statistics mirror the state of crime in Amer
ican society. Enhanced security awareness 
by Jewish institutions, steadily improving 
law enforcement action, and passage of hate 
crimes legislation have likely contributed to 
this decline. 

(2) The decline is contrasted with the seri
ousness of many of the incidents reported. 
An extremely violent arson incident in New 
York City led to several deaths. In addition, 
the number of cemetery desecrations (one of 
the most serious and hurtful forms of van
dalism, which affects an entire community) 
actually increased over 1994. 

(3) The number of incidents occurring on 
the college campus shows the first decline 
since 1987, and only the second since the 
Audit began separately counting such inci
dents in 1984. In 1995, 118 campus incidents 
occurred, a decrease of 25 (17 percent) from 
the 1994 total ofl43. 

In addition to the aforementioned findings, 
the 1995 figures maintain two important 
trends noted in the 1994 ADL study: 

(1) For the fifth straight year, acts of anti
Semitic harassment outnumber incidents of 
vandalism. In 1995, the 1,116 incidents of har
assment account for 61 percent of all inci
dents, vs. 727 incidents of vandalism. The 
number of harassments and assaults in 1995 
dropped by 81, or 7 percent, from 1994. 

(2) As in previous years, of the total of 727 
incidents of vandalism, the number of van
dalism incidents committed against public 
properly locations (362)-i.e., public school 
buildings, bridges, and sign posts-in 1995 
was more than twice that committed against 
synagogues and other Jewish institutional 
targets (145). (The remaining 220 vandalism 
incidents were perpetrated against privately 
owned property.) This pattern continues a 
trend seen over the previous five years. Van
dals, it seems, are still opting for the more 
numerous and harder-to-protect public loca
tions rather than the generally better se
cured and increasingly more aware Jewish 
institutions. In recent years, such institu
tions have also become better protected by 
more intensive law enforcement action. 

FEWER INCIDENTs-BUT MANY STILL VERY 
SERIOUS 

In contrast to the overall decline in inci
dents reported in 1995, there were several 

particularly troubling incidents which took 
place over the last year. 

On November 11, 1995, the FBI arrested four 
suspects in a foiled attempt to bomb several 
offices of civil rights organizations around 
the country, including ADL Regional Offices. 
Willie Ray Lampley, Cecilia Lampley, Larry 
Wayne Crow, and John Dare Baird had been 
allegedly conspiring since August 1995 to 
build homemade bombs out of ammonium ni
trate, fuel oil, and other ingredients to de
stroy the ADL Houston office, a second 
unnamed ADL office, the Southern Poverty 
Law Center in Montgomery, Alabama, and 
two other targets to be decided by the "Tri
State Militia." 

The FBI became aware of the plans on a tip 
from local law enforcement sources in South 
Dakota, and closely monitored the develop
ment plot through the use of undercover in
formants and surveillance. All of the sus
pects were arrested without incident, and in
dicted on Federal charges. 

On December 8th, Roland Smith entered 
Freddy's Fashion Mart on Harlem's historic 
125th Street in New York City. According to 
the New York Times (Dec. 9, 10), he then pro
duced a revolver and yelled "It's on now!" 
and ordered all blacks to leave the store. 
After this he began to fire the gun, and to 
spread a flammable liquid over the racks of 
clothing in the store, before igniting them. 
When the fire department had finally extin
guished the flames, 8 people were dead, in
cluding Smith. An additional 4 people were 
wounded. 

Fred Harari, the Jewish owner of Freddy's, 
was involved in a landlord-tenant dispute 
with Sikhulu Shange, the black owner of the 
Record Shack, a store subletting an adjacent 
property. (The entire property was actually 
owned by the United House of Prayer for All 
People, a Black church). Mr. Shange enlisted 
the support of the 125th Street Vendors Asso
ciation, which organized demonstrations 
outside of Freddy's. Though it started as a 
simple economic dispute, the demonstrators 
quickly began to characterize it in terms of 
a white Jewish-owned business trying to 
force a black business off 125th Street. In 
late November, Mr. Harari complained that 
the demonstrations, which was supported by 
community newspapers and radio stations, 
were taking an anti-Semitic tone, and were 
laced with increasingly violent racist rhet
oric. 

On Saturday, February 18, members of the 
Ohev Shalom Synagogue in York, PA, ar
rived for services to find a severed pig's head 
mounted on the front door. The community 
quickly rallied behind the efforts of law en
forcement officials to apprehend the per
petrator, and support the synagogue. At a 
vote on a motion to condemn the incident, 
town supervisor Lori Mitrick states that the 
Jewish community should know "this is not 
just an embarrassment to them, it is an em
barrassment to all decent human beings." 

Determined police work led to the eventual 
arrest and conviction of 22-year-old Mason E. 
Aldrich for institutional vandalism, desecra
tion of venerated objects, and criminal con
spiracy. He was sentenced to 23 months in 
jail and ordered to perform 120 hours of com
munity service, including 15 hours of cul
tural awareness programming with ADL. 

In interviews leading up to his October 16 
Million Man March, the Nation of Islam 
leader Louis Farrakhan sought to justify his 
referring to Jews and others as "blood suck
ers." On Reuters Television, Farrakhan ex
plained, "Many of the Jews who owned the 
homes, the apartments in the black commu
nity, we considered them bloodsuckers be
cause they took from our community but 
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didn't offer anything back to our commu
nity." Minister Farrakhan was interviewed 
by many national news programs in the 
weeks leading up to the march, interspersing 
many of his remarks with thinly veiled con
spiracy theory anti-Semitism. 

In addition to the above incidents, other 
troubling acts included the beating of a rab
bi's son in Cincinnati, OH, and the intimida
tion of the cast of a play about the Holo
caust in Honolulu, HI. At the University of 
Pennsylvania, two Jewish students were 
threatened by other students brandishing a 
shotgun; after being taunted with anti-Se
mitic epithets. In California, a home-made 
fire-bomb was thrown at a synagogue. The 
bomb did not detonate, and the synagogue 
was spared. (Please see Examples of Harass
ment, Threats and Assaults, p. 4; Campus In
cidents, p. 9; and A Look at Some Note
worthy Incidents, p. 13, for more informa
tion.) 

HARASSMENT, THREATS, AND ASSAULTS 

In 1995, the number of incidents of anti-Se
mitic harassment, threats, and assaults di
rected at Jewish individuals and institutions 
totaled 1,116. This total represents a decrease 
of 81, or 7 percent from the 1994 total of 1,197, 
which was the highest on record. 

This category of incidents covers a large 
variety of intimidating and hostile acts, in
cluding: slanderous anti-Semitic and neo
Nazi hate literature mailed or disseminated 
in public places; slurs directed against Jew
ish individuals walking to synagogue serv
ices or campus gatherings; speeches given on 
campus containing anti-Semitic language; 
Holocaust-denial advertisements in campus 
newspapers; a threatening phone call to a 
synagogue or Jewish school; as well as direct 
physical violence against Jewish persons as a 
result of their identity. Although many inci
dents of harassment are not crimes, they 
continue to constitute overt and painful ex
pressions of anti-Semitic hatred. 

While it is encouraging that the number of 
harassments is down from previous years, a 
troubling trend bas been maintained in the 
1995 totals. As in past years, incidents of har
assment are significantly more common 
than incidents of vandalism. While any ex
pression of anti-Semitic behavior is trou
bling, the high number of these more person
alized attacks is a cause for particular con
cern. 

EXAMPLES OF HARASSMENT, THREAT, AND 
ASSAULT INCIDENTS 

The following is a representative sampling 
of 1995 incidents of anti-Semitic harassment, 
threats, and assaults in the 20 states report
ing the highest totals of such acts. 

1. New York (200 incidents) March-Upon 
leaving a dance club late at night, a group of 
men was approached by several people who 
asked if they were Jewish. When they re
sponded that they were, one of them was 
beaten with a "Club" anti-car-theft device. 
(New York City) 

2. California (175) August-A car with four 
young men in it drove past a group of camp
ers and staff at a JCC camp and shouted pro
fanities and anti-Semitic epithets. (San 
Diego) 

3. Florida (102) October-Police officers and 
social workers received messages on their 
beepers leading them to call the Children of 
the Reich hate line, with a message threat
ening Jews and African-Americans. 

4. New Jersey (97) January/February-Com
munity leaders were threatened with bodily 
harm if they supported an application to 
erect a new synagogue building. (Closter) 

5. Connecticut (51) February-An anti-Se
mitic, Holocaust-denying letter was sent to a 
Jewish newspaper. (Hartford) 

6. Ohio (50) November-Soon after the as
sassination of Israeli Prime Minister 
Yitzhak Rabin, a spectator at a Cleveland 
Browns football game held a sign saying, 
"They killed the wrong Jew," a reference to 
Art Modell, the owner of the team who de
cided to move it to Baltimore. (Cleveland) 

7. Massachusetts (47) June-A 74-year-old 
Russian immigrant was assaulted by his 
neighbor, who yelled, "F ___ ing Jew-go 
back to Russia." (Brighton) 

8. Maryland (44) May-A Holocaust infor
mation center received numerous anti-Se
mitic phone calls after its phone number was 
posted on the Internet. (Baltimore) 

9. Dlinois ( 40) August-A man was walking 
on a downtown street wearing a sandwich 
board sign which read, "HIROSHIMA + NA
GASAKI Were (and are) JEWISH ATROC
ITIES." (Chicago) 

10. Pennsylvania (36) April-A synagogue 
nursery school received a letter which stat
ed, "Fuel oil fertilizer. Jews go boom." 
(Western Pennsylvania) 

11. Missouri (31) March-The Aryan Revo
lutionary Army passed out flyers stating 
that the "only good Jew is a dead Jew." (St. 
Louis) 

12. Georgia (27) April-A high school his
tory teacher asserted in class that the Jews 
control the media and film industry. (At
lanta) 

13. District of Columbia (21}-A U.S. Con
gressman received anti-Semitic hate mail in
cluding, "How is it that a Jew backs a 
Nazi?" and "You Jews cause trouble all 
around the world and then try to hide behind 
your religion," and imagery such as swas
tikas and other offensive drawings. 

14. Minnesota (20) February-The National 
Socialist American Workers Freedom Move
ment, a neo-Nazi group, distributed flyers 
questioning the Holocaust and filled with 
virulently anti-Semitic statements. (Min
neapolis) 

15. Texas (20) February-A 15-year-old Jew
ish student was assaulted by a gang of 15 
skinheads. He escaped without serious in
jury. (Alamo Heights) 

16. Colorado (16) October-A threatening 
message was left on the voice mail of the 
ADL Regional Office, stating, "Hello, is this 
the rabbi? F ___ you. Six million more, 
hey six zillion more!" (Denver) 

17. Wisconsin (16) April-A letter addressed 
to the Executive Director of the Jewish 
Council said "Death to all jews [sic]. Six mil
lion more!!! May you be next!!!" (Milwaukee) 

18. Washington (13) April-A package of 
dog feces was left on the front porch of a 
Jewish family, with the message, "Happy 
Passover from Congregation Beth Shalom." 

19. North Carolina (11) January-Skinhead 
bate literature was distributed at a flea mar
ket by Gary Lauck's National Socialist Ger
man Workers Party. (Fayetteville) 

20. Virginia (11) January-Anti-Semitic 
hate literature from the National Alliance 
was left in people's driveways. (Henrico 
County) • 

COMPREHENSIVE TERRORISM 
PREVENTION ACT 

Mr. COATS. Mr. President, I ask that 
the Chair lay before the Senate ames
sage from the House of Representatives 
on S. 735, a bill to prevent and punish 
acts of terrorism, and for other pur
poses. 

The PRESIDING OFFICER laid be
fore the Senate the following message 
from the House of Representatives: 

Resolved, That the bill from the Senate (S. 
735) entitled "An Act to prevent and punish 
acts of terrorism, and for other purposes", do 
pass with the following amendments: 

Strike out all after the enacting clause, 
and insert: 
SECTION 1. SHORT TITLE. 

This Act may be cited as the "Effective Death 
Penalty and Public Safety Act o/.1996". 
SEC. 2. TABLE OF CONTENTS. 

The table of contents tor this Act is as follows: 
Sec. 1. Short title. 
Sec. 2. Table ot contents. 

TITLE I-CRIMINAL ACTS 
Sec. 101. Protection of Federal employees. 
Sec. 102. Prohibiting material support to terror

ist organizations. 
Sec. 103. Modification of material support pro

vision. 
Sec. 104. Acts of terrorism transcending na

tional boundaries. 
Sec. 105. Conspiracy to harm people and prop

erty overseas. 
Sec. 106. Clarification and extension of criminal 

jurisdiction over certain terrorism 
offenses overseas. 

Sec. 107. Expansion and modification of weap
ons of mass destruction statute. 

Sec. 108. Addition of offenses to the money 
laundering statute. 

Sec. 109. Expansion of Federal jurisdiction over 
bomb threats. 

Sec. 110. Clarification of maritime violence ju
risdiction. 

Sec. 111. Possession of stolen explosives prohib
ited. 

Sec. 112. Study and recommendations for as
sessing and reducing the threat to 
law enforcement officers from the 
criminal use of firearms and am
munition. 

TITLE II-INCREASED PENALTIES 
Sec. 201. Mandatory minimum tor certain explo

sives offenses. 
Sec. 202. Increased penalty tor explosive con

spiracies. 
Sec. 203. Increased and alternate conspiracy 

penalties tor terrorism offenses. 
Sec. 204. Mandatory penalty tor transferring a 

firearm knowing that it will be 
used to commit a crime of vio
lence. 

Sec. 205. Mandatory penalty for transferring an 
explosive material knowing that it 
will be used to commit a crime of 
violence. 

Sec. 206. Directions to Sentencing Commission. 
Sec. 207. Amendment of sentencing guidelines to 

provide tor enhanced penalties tor 
a defendant who commits a crime 
while in possession ot a firearm 
with a laser sighting device. 

TITLE III-INVESTIGATIVE TOOLS 
Sec. 301. Study ot tagging explosive materials, 

detection of explosives and explo
sive materials, rendering explosive 
components inert, and imposing 
controls of precursors of explo
sives. 

Sec. 302. Exclusion of certain types of informa
tion from wiretap-related defini
tions. 

Sec. 303. Requirement to preserve record evi
dence. 

Sec. 304. Detention hearing. 
Sec. 305. Protection of Federal Government 

buildings in the District of Colum
bia. 

Sec. 306. Study ot thefts from armories; report 
to the Congress. 

TITLE IV-NUCLEAR MATERIALS 
Sec. 401. Expansion of nuclear materials prohi

bitions. 
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TITLE I-CRIMINAL ACTS TITLE V-CONVENTION ON THE MARKING 

OF PLASTIC EXPLOSIVES 
Sec. 501. Definitions. 
Sec. 502. Requirement of detection agents for 

plastic explosives. 
Sec. 503. Criminal sanctions. 
Sec. 504. Exceptions. 
Sec. 505. Effective date. 

TITLE VI-IMMIGRATION-RELATED 
PROVISIONS 

Subtitle A-Removal of Alien Terrorists 
PART I-REMOVAL PROCEDURES FOR ALIEN 

TERRORISTS 
Sec. 601. Funding for detention and removal of 

alien terrorists. 
PART 2-EXCLUSION AND DENIAL OF ASYLUM FOR 

ALIEN TERRORISTS 
Sec. 611. Denial of asylum to alien terrorists. 
Sec. 612. Denial of other relief for alien terror

ists. 
Subtitle B-Expedited Exclusion 

Sec. 621. Inspection and exclusion by immigra
tion officers. 

Sec. 622. Judicial review. 
Sec. 623. Exclusion of aliens who have not been 

inspected and admitted. 
Subtitle C-Improved Information and 

Processing 
PART I-IMMIGRATION PROCEDURES 

Sec. 631. Access to certain confidential INS files 
through court order. 

Sec. 632. Waiver authority concerning notice of 
denial of application tor visas. 

PART 2-ASSET FORFEITURE FOR PASSPORT AND 
VISA OFFENSES 

Sec. 641. Criminal forfeiture tor passport and 
visa related offenses. 

Sec. 642. Subpoenas for bank records. 
Sec. 643. Effective date. 
SubtitleD-Employee Verification by Security 

Services Companies 
Sec. 651. Permitting security services companies 

to request additional documenta
tion. 

Subtitle E-Criminal Alien Deportation 
Improvements 

Sec. 661. Short title. 
Sec. 662. Additional expansion of definition of 

aggravated felony. 
Sec. 663. Deportation procedures for certain 

criminal aliens who are not per
manent residents. 

Sec. 664. Restricting the defense to exclusion 
based on 7 years permanent resi
dence for certain criminal aliens. 

Sec. 665. Limitation on collateral attacks on 
underlying deportation order. 

Sec. 666. Criminal alien identification system. 
Sec. 667. Establishing certain alien smuggling

related crimes as RICO-predicate 
offenses. 

Sec. 668. Authority tor alien smuggling inves
tigations. 

Sec. 669. Expansion of criteria for deportation 
for crimes of moral turpitude. 

Sec. 670. Miscellaneous provisions. 
Sec. 671. Construction of expedited deportation 

requirements. 
Sec. 672. Study of prisoner transfer treaty with 

Mexico. 
Sec. 673. Justice Department assistance in 

bringing to justice aliens who flee 
prosecution for crimes in the 
United States. 

Sec. 674. Prisoner transfer treaties. 
Sec. 675. Interior repatriation program. 
Sec. 676. Deportation of nonviolent offenders 

prior to completion of sentence of 
imprisonment. 

Sec. 677. Authorizing state and local law en
forcement officials to arrest and 
detain certain illegal aliens. 

TITLE VII-AUTHORIZATION AND 
FUNDING 

Sec. 701. Firefighter and emergency services 
training. 

Sec. 702. Assistance to foreign countries to pro
cure explosive detection devices 
and other counter-terrorism tech
nology. 

Sec. 703. Research and development to support 
counter-terrorism technologies. 

Sec. 704. Sense of Congress. 
TITLE VIII-MISCELLANEOUS 

Sec. 801. Study of State licensing requirements 
for the purchase and use of high 
explosives. 

Sec. 802. Compensation of victims of terrorism. 
Sec. 803. Jurisdiction for lawsuits against ter

rorist states. 
Sec. 804. Study of publicly available instruc

tional material on the making of 
bombs, destructive devices, and 
weapons of mass destruction. 

Sec. 805. Compilation of statistics relating to in
timidation of Government employ
ees. 

Sec. 806. Victim Restitution Act of 1995. 
Sec. 807. Overseas law enforcement training ac

tivities. 
Sec. 808. Closed circuit televised court proceed

ings tor victims of crime. 
Sec. 809. Authorization of appropriations. 

TITLE IX-HABEAS CORPUS REFORM 
Sec. 901. Filing deadlines. 
Sec. 902. Appeal. 
Sec. 903. Amendment of Federal rules of appel-

late procedure. 
Sec. 904. Section 2254 amendments. 
Sec. 905. Section 2255 amendments. 
Sec. 906. Limits on second or successive applica-

tions. 
Sec. 907. Death penalty litigation procedures. 
Sec. 908. Technical amendment. 
Sec. 909. Severability. 

TITLE X-INTERNATIONAL 
COUNTERFEITING 

Sec. 1001. Short title. 
Sec. 1002. Audits of international counterfeiting 

of United States currency. 
Sec. 1003. Law enforcement and sentencing pro

visions relating to international 
counterfeiting of United States 
currency. 

TITLE XI-BIOLOGICAL WEAPONS 
RESTRICTIONS 

Sec. 1101. Short title. 
Sec. 1102. Attempts to acquire under false pre-

tenses. 
Sec. 1103. Inclusion of recombinant molecules. 
Sec. 1104. Definitions. 
Sec. 1105. Threatening use of certain weapons. 
Sec. 1106. Inclusions of recombinant molecules 

and biological organisms in defi
nition. 

TITLE XII-COMMISSION ON THE AD
VANCEMENT OF FEDERAL LAW EN
FORCEMENT 

Sec. 1201. Establishment. 
Sec. 1202. Duties. 
Sec. 1203. Membership and administrative pro-

visions. 
Sec. 1204. Staffing and support functions. 
Sec. 1205. Powers. 
Sec. 1206. Report. 
Sec. 1207. Termination. 

TITLE XIII-REPRESENTATION FEES 
Sec. 1301. Representation fees in criminal cases. 

TITLE XIV-DEATH PENALTY 
AGGRAVATING FACTOR 

Sec. 1401. Death penalty aggravating factor. 
TITLE XV-FINANCIAL TRANSACTIONS 

WITH TERRORISTS 
Sec. 1501. Financial transactions with terror

ists. 

SEC. 101. PROTECTION OF FEDERAL EMPLOYEES. 
(a) HOMICIDE.-Section 1114 of title 18, United 

States Code, is amended to read as follows: 
"§1114. Protection of officers and emplcyees of 

the United States 
"Whoever kills or attempts to kill any officer 

or employee of the United States or of any agen
cy in any branch of the United States Govern
ment (including any member of the uniformed 
services) while such officer or employee is en
gaged in or on account of the performance of of
ficial duties, or any person assisting such an of
ficer or employee in the performance of such du
ties or on account of that assistance, shall be 
punished, in the case of murder, as provided 
under section 1111, or in the case of man
slaughter, as provided under section 1112, or, in 
the case of attempted murder or manslaughter, 
as provided in section 1113. ". 

(b) THREATS AGAINST FORMER OFFICERS AND 
EMPLOYEES.-Section 115(a)(2) of title 18, United 
States Code, is amended by inserting ", or 
threatens to assault, kidnap, or murder, any 
person who formerly served as a person des
ignated in paragraph (1), or" after "assaults, 
kidnaps, or murders, or attempts to kidnap or 
murder". 
SEC. 102. PROHIBITING MATERIAL SUPPORT TO 

TERRORIST ORGANIZATIONS. 
(a) IN GENERAL.-That chapter 113B of title 

18, United States Code, that relates to terrorism 
is amended by adding at the end the following: 
"§2339B. Providing material support to ter-

rorist organiza.tions 
"(a) OFFENSE.-Whoever, within the United 

States, knowingly provides material support or 
resources in or affecting interstate or foreign 
commerce, to any organization which the person 
knows is a terrorist organization that has been 
designated under section 212(a)(3)(B)(iv) of the 
Immigration and Nationality Act as a terrorist 
organization shall be fined under this title or 
imprisoned not more than 10 years, or both. 

"(b) DEFINITION.-As used in this section, the 
term 'material support or resources' has the 
meaning given that term in section 2339A of this 
title.". 

(b) CLERICAL AMENDMENT.-The table of sec
tions at the beginning of chapter 113B of title 
18, United States Code, is amended by adding at 
the end the following new item: 
"2339B. Providing material support to terrorist 

organizations.". 
SEC. 103. MODIFICATION OF MA~ SUPPORT 

PROVISION. 
Section 2339A of title 18, United States Code, 

is amended read as follows: 
"§2339A Providing material support to ter

rorists 
"(a) OFFENSE.-Whoever, within the United 

States, provides material support or resources or 
conceals or disguises the nature, location, 
source, or ownership of material support or re
sources, knowing or intending that they are to 
be used in preparation for or in carrying out, a 
violation of section 32, 37, 81, 175, 351, 831, 842 
(m) or (n), 844 (f) or (i), 956, 1114, 1116, 1203, 
1361, 1362, 1363, 1366, 1751, 2155, 2156, 2280, 2281, 
2332, 2332a, 2332b, or 2340A of this title or sec
tion 46502 of title 49, or in preparation for or in 
carrying out the concealment or an escape from 
the commission of any such violation, shall be 
fined under this title, imprisoned not more than 
10 years, or both. 

"(b) DEFINITION.-In this section, the term 
'material support or resources' means currency 
or other financial securities, financial services, 
lodging, training, safehouses, false documenta
tion or identification, communications equip
ment, facilities, weapons, lethal substances, ex
plosives, personnel, transportation, and other 
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physical assets, except medicine or religious ma
terials.". 
SEC. 104. ACTS OF TERRORISM TRANSCENDING 

NATIONAL BOUNDARIES. 
(a) OFFENSE.-Title 18, United States Code, is 

amended by inserting after section 2332a the fol
lowing: 
"§2332b. Acts of terrorism transcending na

tional boundaries 
"(a) PROHIBITED ACTS.-
"(1) Whoever, involving any conduct tran

scending national boundaries and in a cir
cumstance described in subsection (b)-

"( A) kills, kidnaps, maims, commits an assault 
resulting in serious bodily injury, or assaults 
with a dangerous weapon any individual within 
the United States; or 

"(B) creates a substantial risk of serious bod
ily injury to any other person by destroying or 
damaging any structure, conveyance, or other 
real or personal property within the United 
States or by attempting or conspiring to destroy 
or damage any structure, conveyance, or other 
real or personal property within the United 
States; 
in violation of the laws of any State or the 
United States shall be punished as prescribed in 
subsection (c). 

"(2) Whoever threatens to commit an offense 
under paragraph (1), or attempts or conspires to 
do so, shall be punished as prescribed in sub
section (c). 

"(b) JURISDICTIONAL BASES.-The cir-
cumstances referred to in subsection (a) are-

"(1) any of the offenders travels in, or uses 
the mail or any facility of, interstate or foreign 
commerce in furtherance of the offense or to es
cape apprehension after the commission of the 
offense; 

"(2) the offense obstructs, delays, or affects 
interstate or foreign commerce, or would have so 
obstructed, delayed, or affected interstate or for
eign commerce if the offense had been con
summated; 

"(3) the victim, or intended victim, is the 
United States Government, a member of the uni
formed services, or any official, officer, em
ployee, or agent of the legislative, executive, or 
judicial branches, or of any department or agen
cy, of the United States; 

"(4) the structure, conveyance, or other real 
or personal property is, in whole or in part, 
owned, possessed, used by, or leased to the 
United States. or any department or agency 
thereof: 

"(5) the offense is committed in the territorial 
sea (including the airspace above and the sea
bed and subsoil below, and artificial islands and 
fixed structures erected thereon) of the United 
States; or 

"(6) the offense is committed in those places 
within the United States that are in the special 
maritime and territorial jurisdiction of the 
United States. 
Jurisdiction shall exist over all principals and 
co-conspirators of an offense under this section, 
and accessories after the fact to any offense 
under this section, if at least one of such cir
cumstances is applicable to at least one of
fender. 

"(c) PENALTIES.-
"(]) Whoever violates this section shall be 

punished-
"( A) tor a killing or if death results to any 

person from any other conduct prohibited by 
this section by death, or by imprisonment [or 
any term of years or for life; 

"(B) for kidnapping, by imprisonment for any 
term of years or for life: 

"(C) for maiming, by imprisonment for not 
more than 35 years; 

"(D) tor assault with a dangerous weapon or 
assault resulting in serious bodily injury. by im
prisonment tor not more than 30 years; 

"(E) tor destroying or damaging any struc
ture, conveyance, or other real or personal prop
erty, by imprisonment for not more than 25 
years; 

"(F) for attempting or conspiring to commit 
an offense, tor any term of years up to the maxi
mum punishment that would have applied had 
the offense been completed; and 

"(G) for threatening to commit an offense 
under this section, by imprisonment for not more 
than 10 years. 

"(2) Notwithstanding any other provision of 
law, the court shall not place on probation any 
person convicted of a violation of this section; 
nor shall the term of imprisonment imposed 
under this section run concurrently with any 
other term of imprisonment. 

"(d) LIMITATION ON PROSECUTION.-No indict
ment shall be sought nor any information filed 
for any offense described in this section until 
the Attorney General, or the highest ranking 
subordinate of the Attorney General with re
sponsibility tor criminal prosecutions, makes a 
written certification that, in the judgment of the 
certifying official, such offense, or any activity 
preparatory to or meant to conceal its commis
sion, is a Federal crime of terrorism. 

"(e) PROOF REQUIREMENTS.-
"(]) The prosecution is not required to prove 

knowledge by any defendant of a jurisdictional 
base alleged in the indictment. 

"(2) In a prosecution under this section that 
is based upon the adoption of State law, only 
the elements of the offense under State law, and 
not any provisions pertaining to criminal proce
dure or evidence, are adopted. 

"(f) EXTRATERRITORIAL lURISDICTION.-There 
is extraterritorial Federal jurisdiction-

"(]) over any offense under subsection (a), in
cluding any threat, attempt, or conspiracy to 
commit such offense; and 

"(2) over conduct which, under section 3 of 
this title, renders any person an accessory after 
the tact to an offense under subsection (a). 

"(g) DEFINITIONS.-As used in this section
"(]) the term 'conduct transcending national 

boundaries' means conduct occurring outside 
the United States in addition to the conduct oc
curring in the United States; 

"(2) the term 'facility of interstate or foreign 
commerce' has the meaning given that term in 
section 1958(b)(2) of this title; 

"(3) the term 'serious bodily injury' has the 
meaning prescribed in section 1365(g)(3) ot this 
title; 

"(4) the term 'territorial sea of the United 
States' means all waters extending seaward to 
12 nautical miles from the baselines of the 
United States determined in accordance with 
international law; and 

"(5) the term 'Federal crime of terrorism' 
means an offense that-

"(A) is calculated to influence or affect the 
conduct of government by intimidation or coer
cion, or to retaliate against government con
duct; and 

"(B) is a violation of-
"(i) section 32 (relating to destruction of air

craft or aircraft facilities), 37 (relating to vio
lence at international airports), 81 (relating to 
arson within special maritime and territorial ju
risdiction), 175 (relating to biological weapons). 
351 (relating to congressional, cabinet, and Su
preme Court assassination, kidnapping, and as
sault), 831 (relating to nuclear weapons) , 842(m) 
or (n) (relating to plastic eXPlosives), 844(e) (re
lating to certain bombings), 844(f) or (i) (relating 
to arson and bombing of certain property), 956 
(relating to conspiracy to commit violent acts in 
foreign countries), 1114 (relating to protection of 
officers and employees of the United States). 
1116 (relating to murder or manslaughter of for
eign officials, official guests, or internationally 
protected persons). 1203 (relating to hostage tak-

ing), 1361 (relating to injury of Government 
property), 1362 (relating to destruction of com
munication lines), 1363 (relating to injury to 
buildings or property within special maritime 
and territorial jurisdiction of the United States), 
1366 (relating to destruction of energy facility), 
1751 (relating to Presidential and Presidential 
staff assassination, kidnapping, and assault), 
2152 (relating to injury of harbor defenses), 2155 
(relating to destruction of national defense ma
terials, premises, or utilities), 2156 (relating to 
production of defective national defense mate
rials, premises, or utilities), 2280 (relating to vio
lence against maritime navigation), 2281 (relat
ing to violence against maritime fixed plat
forms), 2332 (relating to certain homicides and 
violence outside the United States), 2332a (relat
ing to use of weapons of mass destruction), 
2332b (relating to acts of terrorism transcending 
national boundaries), 2339A (relating to provid
ing material support to terrorists), 2339B (relat
ing to providing material support to terrorist or
ganizations). or 2340A (relating to torture) of 
this title; 

"(ii) section 236 (relating to sabotage of nu
clear facilities or fuel) of the Atomic Energy Act 
of 1954; or 

"(iii) section 46502 (relating to aircraft pi
racy), or 60123(b) (relating to destruction of 
interstate gas or hazardous liquid pipeline facil
ity) of title 49. 

"(h) INVESTIGATIVE AUTHORITY.-In addition 
to any other investigatory authority with re
spect to violations of this title, the Attorney 
General shall have primary investigative respon
sibility for all Federal crimes of terrorism, and 
the Secretary of the Treasury shall assist the 
Attorney General at the request of the Attorney 
General.". 

(b) CLERICAL AMENDMENT.-The table of sec
tions at the beginning of the chapter 113B of 
title 18, United States Code, that relates to ter
rorism is amended by inserting after the item re
lating to section 2332a the following new item: 
"2332b. Acts of terrorism transcending national 

boundaries.". 
(C) STATUTE OF LIMITATIONS AMENDMENT.

Section 3286 of title 18, United States Code, is 
amended by-

(1) striking "any offense" and inserting "any 
non-capital offense"; 

(2) striking "36" and inserting "37"; 
(3) striking "2331" and inserting "2332"; 
(4) striking "2339" and inserting "2332a"; and 
(5) inserting "2332b (acts of terrorism tran-

scending national boundaries)," after "(use of 
weapons of mass destruction),". 

(d) PRESUMPTIVE DETENTION.-Section 3142(e) 
of title 18, United States Code, is amended by in
serting ", 956(a), or 2332b" after "section 
924(c)". 

(e) CONFORMING AMENDMENT.-Section 846 of 
title 18, United States Code, is amended by strik
ing "In addition to any other" and all that fol
lows through the end of the section. 
SEC. 105. CONSPIRACY TO HARM PEOPLE AND 

PROPERTY OVERSEAS. 
(a) IN GENERAL.-Section 956 of chapter 45 of 

title 18, United States Code, is amended to read 
as follows: 
"§956. Conspiracy to kill, kidnap, maim, or 

injure persons or damage properly in a for
eign country 
"(a)(l) Whoever , within the jurisdiction of the 

United States, conSPires with one or more other 
persons, regardless of where such other person 
or persons are located, to commit at any place 
outside the United States an act that would 
constitute the offense of murder, kidnapping , or 
maiming if committed in the SPecial maritime 
and territorial jurisdiction of the United States 
shall, if any of the conspirators commits an act 
within the jurisdiction of the United States to 
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effect any object of the conspiracy. be punished 
as provided in subsection (a)(2). 

"(2) The punishment for an offense under 
subsection (a)(l) of this section is-

" (A) imprisonment for any term of years or for 
life if the offense is conspiracy to murder or kid
nap; and 

"(B) imprisonment for not more than 35 years 
if the offense is conspiracy to maim. 

"(b) Whoever, within the jurisdiction of the 
United States, conspires with one or more per
sons, regardless of where such other person or 
persons are located, to damage or destroy spe
cific property situated within a foreign country 
and belonging to a foreign government or to any 
political subdivision thereof with which the 
United States is at peace, or any railroad, 
canal, bridge, airport, airfield, or other public 
utility. public conveyance, or public structure, 
or any religious, educational, or cultural prop
erty so situated, shall, if any of the conspirators 
commits an act within the jurisdiction of the 
United States to effect any object of the conspir
acy. be imprisoned not more than 25 years.". 

(b) CLERICAL AMENDMENT.-The item relating 
to section 956 in the table of sections at the be
ginning of chapter 45 of title 18, United States 
Code, is amended to read as follows: 
"956. Conspiracy to kill, kidnap, maim, or injure 

persons or damage property in a 
foreign country.". 

SEC. 106. CLARIFICATION AND EXTENSION OF 
CRIMINAL JURISDICTION OVER CER· 
TAIN TERRORISM OFFENSES OVER
SEAS. 

(a) AIRCRAFT PIRACY.-Section 46502(b) of 
title 49, United States Code, is amended-

(1) in paragraph (1), by striking "and later 
found in the United States"; 

(2) so that paragraph (2) reads as follows: 
"(2) There is jurisdiction over the offense in 

paragraph (1) if-
"(A) a national of the United States was 

aboard the aircraft; 
"(B) an offender is a national of the United 

States; or 
"(C) an offender is afterwards found in the 

United States."; and 
(3) by inserting after paragraph (2) the follow

ing: 
"(3) For purposes of this subsection, the term 

'national of the United States' has the meaning 
prescribed in section 101(a)(22) of the Immigra
tion and Nationality Act (8 U.S.C. 
1101(a)(22)). ". 

(b) DESTRUCTION OF AIRCRAFT OR AIRCRAFT 
FACILITIES.-8ection 32(b) of title 18, United 
States Code, is amended-

(1) by striking ", if the offender is later found 
in the United States,"; and 

(2) by inserting at the end the following: 
" There is jurisdiction over an offense under this 
subsection if a national of the United States was 
on board, or would have been on board, the air
craft; an offender is a national of the United 
States; or an offender is afterwards found in the 
United States. For purposes of this subsection, 
the term 'national of the United States' has the 
meaning prescribed in section 101(a)(22) of the 
Immigration and Nationality Act.". 

(c) MURDER OF FOREIGN OFFICIALS AND CER
TAIN OTHER PERSONS.-Section 1116 of title 18, 
United States Code, is amended-

(1) in subsection (b), by adding at the end the 
following: 

" (7) 'National of the United States' has the 
meaning prescribed in section 101(a)(22) of the 
Immigration and Nationality Act (8 U.S.C. 
1101(a)(22)). ";and 

(2) in subsection (c), by striking the first sen
tence and inserting the following: " If the victim 
of an offense under subsection (a) is an inter
nationally protected person outside the United 
States , the United States may exercise jurisdic-

tion over the offense if (1) the victim is a rep
resentative , officer, employee, or agent of the 
United States, (2) an offender is a national of 
the United States, or (3) an offender is after
wards found in the United States.". 

(d) PROTECTION OF FOREIGN OFFICIALS AND 
CERTAIN OTHER PERSONS.-Section 112 of title 
18, United States Code, is amended-

(1) in subsection (c), by inserting "'national 
of the United States'," before "and"; and 

(2) in subsection (e), by striking the first sen
tence and inserting the following: "If the victim 
of an offense under subsection (a) is an inter
nationally protected person outside the United 
States, the United States may exercise jurisdic
tion over the offense if (1) the victim is a rep
resentative, officer, employee, or agent of the 
United States, (2) an offender is a national of 
the United States, or (3) an offender is after
wards found in the United States.". 

(e) THREATS AND EXTORTION AGAINST FOREIGN 
OFFICIALS AND CERTAIN OTHER PERSONS.-8ec
tion 878 of title 18, United States Code, is 
amended-

(1) in subsection (c), by inserting "'national 
of the United States'," before "and"; and 

(2) in subsection (d), by striking the first sen
tence and inserting the following: "If the victim 
of an offense under subsection (a) is an inter
nationally protected person outside the United 
States, the United States may exercise jurisdic
tion over the offense if (1) the victim is a rep
resentative, officer, employee, or agent of the 
United States, (2) an offender is a national of 
the United States. or (3) an offender is after
wards found in the United States.". 

(f) KIDNAPPING OF INTERNATIONALLY PRO
TECTED PERSONS.-Section 1201(e) of title 18, 
United States Code, is amended-

(1) by striking the first sentence and inserting 
the following: "If the victim of an offense under 
subsection (a) is an internationally protected 
person outside the United States, the United 
States may exercise jurisdiction over the offense 
if (1) the victim is a representative, officer, em
ployee, or agent of the United States, (2) an of
fender is a national of the United States, or (3) 
an offender is afterwards found in the United 
States."; and 

(2) by adding at the end the following: "For 
purposes of this subsection , the term 'national 
of the United States' has the meaning prescribed 
in section 101(a)(22) of the Immigration and Na
tionality Act (8 U.S. C. 1101(a)(22)). ". 

(g) VIOLENCE AT INTERNATIONAL AIRPORTS.
Section 37(b)(2) of title 18, United States Code, is 
amended-

(1) by inserting ''(A)" before "the offender is 
later found in the United States"; and 

(2) by inserting "; or (B) an offender or a vic
tim is a national of the United States (as de
fined in section 101(a)(22) of the Immigration 
and Nationality Act (8 U.S.C. 1101(a)(22)))" 
after ''the offender is later found in the United 
States". 

(h) BIOLOGICAL WEAPONS.-Section 178 of title 
18, United States Code, is amended-

(1) by striking "and" at the end of paragraph 
(3); 

(2) by striking the period at the end of para
graph (4) and inserting ";and"; and 

(3) by adding the following at the end: 
"(5) the term 'national of the United States ' 

has the meaning prescribed in section 101(a)(22) 
of the Immigration and Nationality Act (8 
U.S.C. 1101(a)(22)). ". 
SEC. 107. EXPANSION AND MODIFICATION OF 

WEAPONS OF MASS DESTRUCTION 
STATUTE. 

Section 2332a of title 18, United States Code, is 
amended-

(1) in subsection (a)-
(A) by inserting "AGAINST A NATIONAL OR 

WITHIN THE UNITED STATES" after " OFFENSE"; 

(B) by inserting ", without lawful authority " 
after " A person who"; 

(C) by inserting "threatens," before "attempts 
or conspires to use, a weapon of mass destruc
tion "; and 

(D) by inserting " and the results of such use 
affect interstate or foreign commerce or, in the 
case of a threat , attempt, or conspiracy, would 
have affected interstate or foreign commerce" 
before the semicolon at the end of paragraph 
(2) ; 

(2) in subsection (b)(2)(A), by striking " section 
921" and inserting "section 921(a)(4) (other than 
subparagraphs (B) and (C))"; 

(3) in subsection (b), so that subparagraph (B) 
of paragraph (2) reads as follows: 

"(B) any weapon that is designed to cause 
death or serious bodily injury through the re
lease, dissemination, or impact of toxic or poi
sonous chemicals, or their precursors;"; 

(4) by redesignating subsection (b) as sub
section (c); and 

(5) by inserting after subsection (a) the follow
ing new subsection: 

"(b) OFFENSE BY NATIONAL OUTSIDE THE 
UNITED STATES.-Any national of the United 
States who, without lawful authority and out
side the United States, uses, or threatens, at
tempts, or conspires to use, a weapon of mass 
destruction shall be imprisoned for any term of 
years or tor life, and if death results, shall be 
punished by death, or by imprisonment [or any 
term of years or for life.". 
SEC. 108. ADDITION OF OFFENSES TO THE MONEY 

LAUNDERING STATUTE. 
(a) MURDER AND DESTRUCTION OF PROP

ERTY.-Section 1956(c)(7)(B)(ii) of title 18, 
United States Code, is amended by striking "or 
extortion;" and inserting "extortion, murder, or 
destruction of property by means of explosive or 
fire;". 

(b) SPECIFIC OFFENSES.-Section 1956(c)(7)(D) 
of title 18, United States Code, is amended-

(1) by inserting after "an offense under" the 
following: "section 32 (relating to the destruc
tion of aircraft), section 37 (relating to violence 
at international airports), section 115 (relating 
to influencing, impeding, or retaliating against 
a Federal official by threatening or injuring a 
family member),"; 

(2) by inserting after "section 215 (relating to 
commissions or gifts [or-procuring loans)," the 
following: "section 351 (relating to Congres
sional or Cabinet officer assassination),"; 

(3) by inserting after "section 793, 794, or 798 
(relating to espionage)," the following: "section 
831 (relating to prohibited transactions involv
ing nuclear materials), section 844 (f) or (i) (re
lating to destruction by explosives or [ire of 
Government property or property affecting 
interstate or foreign commerce), " ; 

(4) by inserting after "section 875 (relating to 
interstate communications)," the following: 
"section 956 (relating to conspiracy to kill, kid
nap, maim, or injure certain property in a for
eign country),"; 

(5) by inserting after " 1032 (relating to con
cealment of assets from conservator, receiver, or 
liquidating agent of financial institution)," the 
following: " section 1111 (relating to murder), 
section 1114 (relating to protection of officers 
and employees of the United States), section 
1116 (relating to murder of foreign officials, offi
cial guests, or internationally protected per
sons),"; 

(6) by inserting a[ter "section 1203 (relating to 
hostage taking)," the following: "section 1361 
(relating to willful injury of Government prop
erty), section 1363 (relating to destruction of 
property within the special maritime and terri
torial jurisdiction),"; 

(7) by inserting after "section 1708 (theft from 
the mail) ," the following: " section 1751 (relating 
to Presidential assassination) ,"; 
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(8) by inserting after "2114 (relating to bank 

and postal robbery and theft)," the following: 
"section 2280 (relating to violence against mari
time navigation), section 2281 (relating to vio
lence against maritime fixed platforms),"; and 

(9) by striking "of this title" and inserting the 
following: "section 2332 (relating to terrorist 
acts abroad against United States nationals), 
section 2332a (relating to use of weapons of mass 
destruction) , section 2332b (relating to inter
national terrorist acts transcending national 
boundaries), section 2339A (relating to providing 
material support to terrorists) of this title, sec
tion 46502 of title 49, United States Code". 
SEC. 109. EXPANSION OF FEDERAL JURISDIC

TION OVER BOMB THREATS. 
Section 844(e) of title 18, United States Code, 

is amended by striking "commerce," and insert
ing "interstate or foreign commerce, or in or af
fecting interstate or foreign commerce,". 
SEC. 110. CLARIFICATION OF MARITIME VIO

LENCE JURISDICTION. 
Section 2280(b)(l)(A) of title 18, United States 

Code, is amended-
(1) in clause (ii), by striking "and the activity 

is not prohibited as a crime by the State in 
which the activity takes place"; and 

(2) in clause (iii), by striking "the activity 
takes place on a ship flying the flag of a foreign 
country or outside the United States,". 
SEC. 111. POSSESSION OF STOLEN EXPWSIVES 

PROHIBITED. 
Section 842(h) of title 18, United States Code, 

is amended to read as follows: 
"(h) It shall be unlawful for any person to re

ceive, possess, transport, ship, conceal, store, 
barter, sell, dispose of, or pledge or accept as se
curity tor a loan, any stolen explosive materials 
which are moving as, which are part of, which 
constitute, or which have been shipped or trans
ported in, interstate or foreign commerce, either 
before or after such materials were stolen, 
knowing or having reasonable cause to believe 
that the explosive materials were stolen.". 
SEC. 112. STUDY AND RECOMMENDATIONS FOR 

ASSESSING AND REDUCING THE 
THREAT TO LAW ENFORCEMENT OF
FICERS FROM THE CRIMINAL USE OF 
FIREARMS AND AMMUNITION. 

(a) The Secretary of the Treasury, in conjunc
tion with the Attorney General, shall conduct a 
study and make recommendations concerning-

(1) the extent and nature of the deaths and 
serious injuries, in the line of duty during the 
last decade, tor law enforcement officers, in
cluding-

(A) those officers who were feloniously killed 
or seriously injured and those that died or were 
seriously injured as a result of accidents or 
other non-felonious causes; and 

(B) those officers feloniously killed or seri
ously injured with firearms, those killed or seri
ously injured with, separately, handguns firing 
handgun caliber ammunition, handguns firing 
rifle caliber ammunition, rifles firing rifle cali
ber ammunition, rifles firing handgun caliber 
ammunition and shotguns; and 

(C) those officers feloniously killed or seri
ously injured with firearms, and killings or seri
ous injuries committed with firearms taken by 
officers' assailants from officers, and those com
mitted with other officers' firearms; and 

(D) those killed or seriously injured because 
shots attributable to projectiles defined as 
"armor piercing ammunition" under 18, 
§921(a)(17)(B) (i) and (ii) pierced the protective 
material of bullet resistant vests and bullet re
sistant headgear; and 

(2) whether current passive defensive strate
gies, such as body armor, are adequate to 
counter the criminal use of firearms against law 
officers; and 

(3) the calibers of ammunition that are
( A) sold in the greatest quantities; and 

(B) their common uses, according to consulta
tions with industry, sporting organizations and 
law enforcement; and 

(C) the calibers commonly used tor civilian de
fensive or sporting uses that would be affected 
by any prohibition on non-law enforcement 
sales of such ammunition, if such ammunition is 
capable of penetrating minimum level bullet re
sistant vests; and 

(D) recommendations for increase in body 
armor capabilities to further protect law en
forcement from threat. 

(b) In conducting the study, the Secretary 
shall consult with other Federal, State and local 
officials, non-governmental organizations, in
cluding all national police organizations, na
tional sporting organizations and national in
dustry associations with expertise in this area 
and such other individuals as shall be deemed 
necessary. Such study shall be presented to 
Congress twelve months after the enactment of 
this Act and made available to the public, in
cluding any data tapes or data used to form 
such recommendations. 

(c) There are authorized to be appropriated 
tor the study and recommendations such sums 
as may be necessary. 

TITLE II-INCREASED PENALTIES 
SEC. 201. MANDATORY MINIMUM FOR CERTAIN 

EXPWSIVES OFFENSES. 
(a) INCREASED PENALTIES FOR DAMAGING CER

TAIN PROPERTY.-Section 844(!) of title 18, 
United States Code, is amended to read as fol
lows: 

"(f) Whoever damages or destroys, or attempts 
to damage or destroy, by means of fire or an ex
plosive, any personal or real property in whole 
or in part owned, possessed, or used by, or 
leased to, the United States, or any department 
or agency thereof, or any institution or organi
zation receiving Federal financial assistance 
shall be fined under this title or imprisoned for 
not more than 25 years, or both, but-

"(1) if personal injury results to any person 
other than the offender, the term of imprison
ment shall be not more than 40 years; 

"(2) if fire or an explosive is used and its use 
creates a substantial risk of serious bodily in
jury to any person other than the offender, the 
term of imprisonment shall not be less than 20 
years; and 

"(3) if death results to any person other than 
the offender, the offender shall be subject to the 
death penalty or imprisonment for any term of 
years not less than 30, or tor life.". 

(b) CONFORMING AMENDMENT.-section 81 of 
title 18, United States Code, is amended by strik
ing "fined under this title or imprisoned not 
more than five years, or both " and inserting 
"imprisoned not more than 25 years or fined the 
greater of the fine under this title or the cost of 
repairing or replacing any property that is dam
aged or destroyed, or both". 

(C) STATUTE OF LIMITATION FOR ARsON OF
FENSES.-

(1) Chapter 213 of title 18, United States Code, 
is amended by adding at the end the following: 
"§3295. Arson offenses 

"No person shall be prosecuted, tried, or pun
ished for any non-capital offense under section 
81 or subsection (f), (h) , or (i) of section 844 of 
this title unless the indictment is found or the 
information is instituted within 7 years after the 
date on which the offense was committed.". 

(2) The table of sections at the beginning of 
chapter 213 of title 18, United States Code, is 
amended by adding at the end the following 
new item: 
" 3295. Arson offenses.". 

(3) Section 844(i) of title 18, United States 
Code, is amended by striking the last sentence. 
SEC. 202. INCREASED PENALTY FOR EXPLOSIVE 

CONSPIRACIES. 
Section 844 of title 18, United States Code, is 

amended by adding at the end the following: 

"(n) Except as otherwise provided in this sec
tion, a person who conspires to commit any of
fense defined in this chapter shall be subject to 
the same penalties (other than the penalty of 
death) as those prescribed tor the offense the 
commission of which was the object of the con
spiracy. ". 
SEC. 203. INCREASED AND ALTERNATE CONSPIR· 

ACY PENALTIES FOR TERRORISM OF· 
FENSES. 

(a) TITLE 18 OFFENSES.-
(1) Sections 32(a)(7), 32(b)(4), 37(a), 

115(a)(1)(A), 115(a)(2), 1203(a), 2280(a)(1)(H), 
and 2281(a)(l)(F) of title 18, United States Code, 
are each amended by inserting "or conspires" 
after "attempts". 

(2) Section 115(b)(2) of title 18, United States 
Code, is amended by striking "or attempted kid
napping" both places it appears and inserting 
", attempted kidnapping, or conspiracy to kid
nap". 

(3)(A) Section 115(b)(3) of title 18, United 
States Code, is amended by striking "or at
tempted murder" and inserting ", attempted 
murder, or conspiracy to murder". 

(B) Section 115(b)(3) of title 18, United States 
Code, is amended by striking "and 1113" and in
serting ", 1113, and 1117". 

(4) Section 175(a) of title 18, United States 
Code, is amended by inserting "or conspires to 
do so," after "any organization to do so,". 

(b) AIRCRAFT PIRACY.-
(1) Section 46502(a)(2) of title 49, United States 

Code, is amended by inserting "or conspiring" 
after "attempting". 

(2) Section 46502(b)(l) of title 49, United States 
Code, is amended by inserting "or conspiring to 
commit" after "committing". 
SEC. 204. MANDATORY PENALTY FOR TRANSFER· 

RING A FIREARM KNOWING THAT IT 
WILL BE USED TO COMMIT A CRIME 
OF VIOLENCE. 

Section 924(h) of title 18, United States Code, 
is amended by striking "imprisoned not more 
than 10 years, fined in accordance with this 
title, or both." and inserting "subject to the 
same penalties as may be imposed under sub
section (c) for a first conviction for the use or 
carrying of the firearm.". 
SEC. 205. MANDATORY PENALTY FOR TRANSFER· 

RING AN EXPLOSIVE MA7ERIAL 
KNOWING THAT IT WILL BE USED TO 
COMMIT A CRIME OF VIOLENCE. 

Section 844 of title 18, United States Code, is 
amended by adding at the end the following: 

"(o) Whoever knowingly transfers any explo
sive materials, knowing or having reasonable 
cause to believe that such explosive materials 
will be used to commit a crime of violence (as de
fined in section 924(c)(3) of this title) or drug 
trafficking crime (as defined in section 924(c)(2) 
of this title) shall be subject to the same pen
alties as may be imposed under subsection (h) 
tor a first conviction tor the use or carrying of 
the explosive materials.". 
SEC. 206. DIRECTIONS TO SENTENCING COMMIS· 

SION. 
The United States Sentencing Commission 

shall forthwith, in accordance with the proce
dures set forth in section 21(a) of the Sentencing 
Act of 1987, as though the authority under that 
section had not expired, amend the sentencing 
guidelines so that the chapter 3 adjustment re
lating to international terrorism only applies to 
Federal crimes of terrorism, as defined in section 
2332b(g) of title 18, United States Code. 
SEC. 207. AMENDMENT OF SENTENCING GUIDE

LINES TO PROVIDE FOR ENHANCED 
PENALTIES FOR A DEFENDANT WHO 
COMMITS A CRIME WHILE IN POS
SESSION OF A FIREARM WITH A 
LASER SIGHTING DEVICE. 

Not later than May 1, 1997, the United States 
Sentencing Commission shall, pursuant to its 
authority under section 994 of title 28, United 
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States Code, amend the sentencing guidelines 
(and, if the Commission considers it appropriate, 
the policy statements of the Commission) to pro
vide that a defendant convicted of a crime shall 
receive an appropriate sentence enhancement if, 
during the crime-

(1) the defendant possessed a firearm equipped 
with a laser sighting device; or 

(2) the defendant possessed a firearm, and the 
defendant (or another person at the scene of the 
crime who was aiding in the commission of the 
crime) possessed a laser sighting device capable 
of being readily attached to the firearm. 

TITLE III-INVESTIGATIVE TOOLS 
SEC. 301. STUDY OF TAGGING EXPLOSIVE MAT.E· 

RIALS, DET.ECTION OF EXPLOSIVES 
AND EXPLOSIVE MA7ERIALS, REN· 
DERING EXPLOSIVE COMPONENTS 
INERT, AND IMPOSING CONTROLS 
OF PRECURSORS OF EXPLOSIVES. 

(a) STUDY.-The Attorney General, in con
sultation with other Federal, State and local of
ficials with expertise in this area and such other 
individuals as the Attorney General deems ap
propriate, shall conduct a study concerning-

(]) the tagging of explosive materials for pur
poses of detection and identification; 

(2) technology for devices to improve the de
tection of explosives materials; 

(3) whether common chemicals used to manu
facture explosive materials can be rendered inert 
and whether it is feasible to require it; and 

(4) whether controls can be imposed on certain 
precursor chemicals used to manufacture explo
sive materials and whether it is feasible to re
quire it. 

(b) EXCLUSION.-No study undertaken under 
this section shall include black or smokeless 
powder among the explosive materials consid
ered. 

(c) REPORT.-Not later than 180 days after the 
date of the enactment of this Act, the Attorney 
General shall submit to the Congress a report 
that contains the results of the study required 
by this section. The Attorney General shall 
make the report available to the public. 
SEC. 302. EXCLUSION OF CERTAIN TYPES OF IN· 

FORMATION FROM WIRETAP-RELAT
ED DEFINITIONS. 

(a) DEFINITION OF "ELECTRONIC COMMUNICA
TION".-Section 2510(12) of title 18, United 
States Code, is amended-

(1) by striking "or" at the end of subpara
graph (B); 

(2) by inserting "or" at the end of subpara
graph (C); and 

(3) by adding a new subparagraph (D), as fol
lows: 

"(D) information stored in a communications 
system used for the electronic storage and trans
fer of funds;" 

(b) DEFINITION OF "READILY ACCESSIBLE TO 
THE GENERAL PUBLIC".-Section 2510(16) of title 
18, United States Code, is amended-

(1) by inserting "or" at the end of subpara
graph (D); 

(2) by striking "or " at the end of subpara
graph (E); and 

(3) by striking subparagraph (F). 
SEC. 303. REQUIREMENT TO PRESERVE RECORD 

EVIDENCE. 
Section 2703 of title 18, United States Code, is 

amended by adding at the end the following: 
"(f) REQUIREMENT TO PRESERVE EVIDENCE.-A 

provider of wire or electronic communication 
services or a remote computing service, upon the 
request of a governmental entity, shall take all 
necessary steps to preserve records, and other 
evidence in its possession pending the issuance 
of a court order or other process. Such records 
shall be retained for a period of 90 days, which 
period shall be extended for an additional 90-
day period upon a renewed request by the gov
ernmental entity.''. 

SEC. 304. DETENTION HEARING. 
Section 3142(f) of title 18, United States Code, 

is amended by inserting ·'(not including any in
termediate Saturday, Sunday, or legal holiday)" 
after "five days" and after "three days". 
SEC. 305. PROT.ECTION OF FEDERAL GOVERN· 

MENT BUILDINGS IN THE DISTRICT 
OF COLUMBIA 

The Attorney General is authorized-
(]) to prohibit vehicles from parking or stand

ing on any street or roadway adjacent to any 
building in the District of Columbia which is in 
whole or in part owned, possessed, used by, or 
leased to the Federal Government and used by 
Federal law enforcement authorities; and 

(2) to prohibit any person or entity from con
ducting business on any property immediately 
adjacent to any such building. 
SEC. 306. STUDY OF THEFTS FROM ARMORIES; RE· 

PORT TO THE CONGRESS. 
(a) STUDY.-The Attorney General of the 

United States shall conduct a study of the ex
tent of thefts from military arsenals (including 
National Guard armories) of firearms, explo
sives, and other materials that are potentially 
useful to terrorists. 

(b) REPORT TO THE CONGRESS.-Within 6 
months after the date of the enactment of this 
Act, the Attorney General shall submit to the 
Congress a report on the study required by sub
section (a). 

TITLE IV-NUCLEAR MATERIALS 
SEC. 401. EXPANSION OF NUCLEAR MATERIALS 

PROHIBITIONS. 
Section 831 of title 18, United States Code, is 

amended-
(1) in subsection (a), by striking "nuclear ma

terial" each place it appears and inserting "nu
clear material or nuclear byproduct material"; 

(2) in subsection (a)(1)(A), by inserting "or 
the environment" after "property"; 

(3) so that subsection (a)(1)(B) reads as fol
lows: 

"(B)(i) circumstances exist which are likely to 
cause the death of or serious bodily injury to 
any person or substantial damage to property or 
the environment; or (ii) such circumstances are 
represented to the defendant to exist;"; 

(4) in subsection (a)(6), by inserting "or the 
environment" after "property"; 

(5) so that subsection (c)(2) reads as follows: 
"(2) an offender or a victim is a national of 

the United States or a United States corporation 
or other legal entity;"; 

(6) in subsection (c)(3), by striking "at the 
time of the offense the nuclear material is in 
use, storage, or transport, for peaceful purposes, 
and"; 

(7) by striking "or" at the end of subsection 
(C)(3) ; 

(8) in subsection (c)(4), by striking "nuclear 
material for peaceful purposes" and inserting 
"nuclear material or nuclear byproduct mate
rial"; 

(9) by striking the period at the end of sub
section (c)(4) and inserting "; or"; 

(10) by adding at the end of subsection (c) the 
following: 

"(5) the governmental entity under subsection 
(a)(5) is the United States or the threat under 
subsection (a)(6) is directed at the United 
States."; 

(11) in subsection (f)(l)(A), by striking "with 
an isotopic concentration not in excess of 80 per
cent plutonium 238"; 

(12) in subsection (f)(l)(C) by inserting "en
riched uranium, defined as" before " uranium"; 

(13) in subsection (f), by redesignating para
graphs (2), (3) , and (4) as paragraphs (3), (4), 
and (5) , respectively; 

(14) by inserting after subsection (f)(l) the fol
lowing: 

"(2) the term 'nuclear byproduct material' 
means any material containing any radioactive 

isotope created through an irradiation process 
in the operation of a nuclear reactor or accel
erator;"; 

(15) by striking •·and" at the end of sub
section (f)(4) , as redesignated; 

(16) by striking the period at the end of sub
section (f)(S), as redesignated, and inserting a 
semicolon; and 

(17) by adding at the end of subsection (f) the 
following: 

"(6) the term 'national of the United States' 
has the meaning prescribed in section 101(a)(22) 
of the Immigration and Nationality Act (8 
U.S.C. 1101(a)(22)); and 

"(7) the term 'United States corporation or 
other legal entity' means any corporation or 
other entity organized under the laws of the 
United States or any State, district, common
wealth, territory or possession of the United 
States.". 
TITLE V-CONVENTION ON THE MARKING 

OF PLASTIC EXPLOSIVES 
SEC. 501. DEFINITIONS. 

Section 841 of title 18, United States Code, is 
amended by adding at the end the following: 

"(o) 'Convention on the Marking of Plastic 
Explosives' means the Convention on the Mark
ing of Plastic Explosives for the Purpose of De
tection, Done at Montreal on 1 March 1991. 

"(p) 'Detection agent' means any one of the 
substances specified in this subsection when in
troduced into a plastic explosive or formulated 
in such explosive as a part of the manufacturing 
process in such a manner as to achieve homo
geneous distribution in the finished explosive, 
including-

"(1) Ethylene glycol dinitrate (EGDN), 
C2H4(N03)2, molecular weight 152, when the 
minimum concentration in the finished explosive 
is 0.2 percent by mass; 

''(2) 2,3-Dimethyl-2,3-dinitrobutane (DMNB) , 
CJlt2(NOv2. molecular weight 176, when the 
minimum concentration in the finished explosive 
is 0.1 percent by mass; 

"(3) Para-Mononitrotoluene (p-MNT), 
c,H,N02, molecular weight 137, when the mini
mum concentration in the finished explosive is 
0.5 percent by mass; 

"(4) Ortho-Mononitrotoluene (o-MNT), 
c,H,N02. molecular weight 137, when the mini
mum concentration in the finished explosive is 
0.5 percent by mass; and 

"(5) any other substance in the concentration 
specified by the Secretary, after consultation 
with the Secretary of State and the Secretary of 
Defense, which has been added to the table in 
part 2 of the Technical Annex to the Convention 
on the Marking of Plastic Explosives. 

"(q) 'Plastic explosive' means an explosive 
material in flexible or elastic sheet form formu
lated with one or more high explosives which in 
their pure form have a vapor pressure less than 
J0- 4 Pa at a temperature of 25°C., is formulated 
with a binder material, and is as a mixture mal
leable or flexible at normal room temperature.". 
SEC. 502. REQUIREMENT OF DET.ECTION AGENTS 

FOR PLASTIC EXPLOSIVES. 
Section 842 of title 18, United States Code, is 

amended by adding at the end the following: 
"(l) It shall be unlawful for any person to 

manufacture any plastic explosive which does 
not contain a detection agent. 

"(m)(l) it shall be unlawful for any person to 
import or bring into the United States, or export 
from the United States, any plastic explosive 
which does not contain a detection agent. 

"(2) Until the 15-year period that begins with 
the date of entry into force of the Convention on 
the Marking of Plastic Explosives with respect 
to the United States has expired, paragraph (1) 
shall not apply to the importation or bringing 
into the United States, or the exportation from 
the United States, of any plastic explosive 
which was imported, brought into, or manufac
tured in the United States before the effective 
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date of this subsection by or on behalf of any 
agency of the United States performing military 
or police functions (including any military Re
serve component) or by or on behalf of the Na
tional Guard of any State. 

"(n)(l) It shall be unlawful tor any person to 
ship, transport, transfer, receive, or possess any 
plastic explosive which does not contain a detec
tion agent. 

"(2)(A) During the 3-year period that begins 
on the effective date of this subsection, para
graph (1) shall not apply to the shipment, trans
portation, transfer, receipt , or possession of any 
plastic explosive, which was imported, brought 
into, or manufactured in the United States be
fore such effective date by any person. 

"(B) Until the 15-year period that begins on 
the date of entry into force of the Convention on 
the Marking of Plastic Explosives with respect 
to the United States has expired, paragraph (1) 
shall not apply to the shipment, transportation, 
transfer, receipt, or possession of any plastic ex
plosive, which was imported, brought into, or 
manufactured in the United States before the ef
fective date of this subsection by or on behalf of 
any agency of the United States performing a 
military or police Junction (including any mili
tary reserve component) or by or on behalf of 
the National Guard of any State. 

"(o) It shall be unlawful for any person, other 
than an agency of the United States (including 
any military reserve component) or the National 
Guard of any State, possessing any plastic ex
plosive on the effective date of this subsection, 
to Jail to report to the Secretary within 120 days 
after the effective date of this subsection the 
quantity of such explosives possessed, the manu
facturer or importer, any marks of identification 
on such explosives, and such other information 
as the Secretary may by regulations prescribe.". 
SEC. 503. CRIMINAL SANCTIONS. 

Section 844(a) of title 18, United States Code, 
is amended to read as follows: 

"(a) Any person who violates subsections (a) 
through (i) or (l) through (o) of section 842 of 
this title shall be fined under this title, impris
oned not more than 10 years, or both.". 
SEC. 504. EXCEPTIONS. 

Section 845 of title 18, United States Code, is 
amended-

(1) in subsection (a), by inserting "(l), (m), 
(n), or (o) of section 842 and subsections" after 
"subsections"; 

(2) in subsection (a)(1), by inserting "and 
which pertains to safety" before the semicolon; 
and 

(3) by adding at the end the following: 
"(c) It is an affirmative defense against any 

proceeding involving subsection (l), (m), (n), or 
(o) of section 842 of this title if the proponent 
proves by a preponderance of the evidence that 
the plastic explosive-

"(]) consisted of a small amount of plastic ex
plosive intended for and utilized solely in law
ful-

"(A) research, development, or testing of new 
or modified explosive materials; 

"(B) training in explosives detection or devel
opment or testing of explosives detection equip
ment; or 

"(C) forensic science purposes; or 
"(2) was plastic explosive which, within 3 

years after the effective date of this paragraph, 
will be or is incorporated in a military device 
within the territory of the United States and re
mains an integral part of such military device, 
or is intended to be, or is incorporated in, and 
remains an integral part of a military device 
that is intended to become, or has become, the 
property of any agency of the United States per
forming military or police functions (including 
any military reserve component) or the National 
Guard of any State, wherever such device is lo
cated. For purposes of this subsection, the term 

'military device' includes shells. bombs, projec
tiles, mines, missiles, rockets, shaped charges, 
grenades, perforators, and similar devices law
fully manufactured exclusively [or military or 
police purposes.". 
SEC. 505. EFFECTIVE DATE. 

The amendments made by this title shall take 
effect 1 year after the date of the enactment of 
this Act. 

TITLE VI-IMMIGRATION-RELATED 
PROVISIONS 

Subtitle A-Removal of Alien Terrorists 
PART 1-REMOVAL PROCEDURES FOR 

ALIEN TERRORISTS 
SEC. 601. FUNDING FOR DETENTION AND RE· 

MOV AL OF ALIEN TERRORISTS. 
In addition to amounts otherwise appro

priated, there are authorized to be appropriated 
[or each fiscal year (beginning with fiscal year 
1996) $5,000,000 to the Immigration and Natu
ralization Service for the purpose of detaining 
and removing alien terrorists. 

PART 2-EXCLUSION AND DENIAL OF 
ASYLUM FOR ALIEN TERRORISTS 

SEC. 611. DENIAL OF ASYLUM TO ALIEN TERROR
ISTS. 

(a) IN GENERAL.-Section 208(a) of the Immi
gration and Nationality Act (8 U.S.C. 1158(a)) is 
amended by adding at the end the following: 
"The Attorney General may not grant an alien 
asYlum if the Attorney General determines that 
the alien is excludable under subclause (1), (11), 
or (111) of section 212(a)(3)(B)(i) or deportable 
under section 241(a)(4)(B). ". 

(b) EFFECTIVE DATE.-The amendment made 
by subsection (a) shall take effect on the date of 
the enactment of this Act and apply to asylum 
determinations made on or after such date. 
SEC. 612. DENIAL OF OTHER RELIEF FOR ALIEN 

TERRORISTS. 
(a) WITHHOLDING OF DEPORTATION.-Section 

243(h)(2) of the Immigration and Nationality Act 
(8 U.S.C. 1253(h)(2)) is amended by adding at 
the end the following new sentence: "For pur
poses of subparagraph (D), an alien who is de
scribed in section 241(a)(4)(B) shall be consid
ered to be an alien tor whom there are reason
able grounds for regarding as a danger to the 
security of the United States.". 

(b) SUSPENSION OF DEPORTATION.-Section 
244(a) of such Act (8 U.S.C. 1254(a)) is amended 
by striking "section 241(a)(4)(D)" and inserting 
"subparagraph (B) or (D) of section 241(a)(4)". 

(c) VOLUNTARY DEPARTURE.-Section 244(e)(2) 
of such Act (8 U.S.C. 1254(e)(2)) is amended by 
inserting "under section 241(a)(4)(B) or" after 
"who is deportable". 

(d) ADJUSTMENT OF STATUS.-Section 245(c) of 
such Act (8 U.S.C. 1255(c)) is amended-

(]) by striking "or" before "(5)", and 
(2) by inserting before the period at the end 

the following: ", or (6) an alien who is deport
able under section 241(a)(4)(B)". 

(e) REGISTRY.-Section 249(d) of such Act (8 
U.S.C. 1259(d)) is amended by inserting "and is 
not deportable under section 241(a)(4)(B)" after 
"ineligible to citizenship". 

(f) EFFECTIVE DATE.-The amendments made 
by this section shall take effect on the date of 
the enactment of this Act and shall apply to ap
plications filed before, on, or after such date if 
final action has not been taken on them before 
such date. 

Subtitle B-Expedited E:cclusion 
SEC. 621. INSPECTION AND EXCLUSION BY IMMI

GRATION OFFICERS. 
(a) IN GENERAL.-Subsection (b) of section 235 

of the Immigration and Nationality Act (8 
U.S.C. 1225) is amended to read as follows: 

"(b)(l)(A) If the examining immigration offi
cer determines that an alien seeking entry-

"(i) is excludable under section 212(a)(6)(C) or 
212(a)(7), and 

"(ii) does not indicate either an intention to 
apply tor asylum under section 208 or a tear of 
persecution, 
the officer shall order the alien excluded from 
the United States without further hearing or re
view. 

"(B) The examining immigration officer shall 
refer for an interview by an asylum officer 
under subparagraph (C) any alien who is ex
cludable under section 212(a)(6)(C) or 212(a)(7) 
and has indicated an intention to apply for asy
lum under section 208 or a fear of persecution. 

"(C)(i) An asylum officer shall promptly con
duct interviews of aliens referred under sub
paragraph (B). 

"(ii) If the officer determines at the time of 
the interview that an alien has a credible tear of 
persecution (as defined in clause (v)), the alien 
shall be detained for an asylum hearing before 
an asylum officer under section 208. 

"(iii)( I) Subject to subclause (11), if the officer 
determines that the alien does not have a credi
ble fear of persecution, the officer shall order 
the alien excluded from the United States with
out further hearing or review. 

"(11) The Attorney General shall promulgate 
regulations to provide for the immediate review 
by a supervisory asylum office at the port of 
entry of a determination under subclause (1). 

"(iv) The Attorney General shall provide in
formation concerning the asylum interview de
scribed in this subparagraph to aliens who may 
be eligible. An alien who is eligible for such 
interview may consult with a person or persons 
of the alien's choosing prior to the interview or 
any review thereof, according to regulations 
prescribed by the Attorney General. Such con
sultation shall be at no expense to the Govern
ment and shall not delay the process. 

"(v) For purposes of this subparagraph, the 
term 'credible fear of persecution' means (1) that 
it is more probable than not that the statements 
made by the alien in support of the alien's claim 
are true, and (11) that there is a significant pos
sibility, in light of such statements and of such 
other facts as are known to the officer, that the 
alien could establish eligibility tor asulum under 
section 208. 

"(D) As used in this paragraph, the term 'asY
lum officer' means an immigration officer who

"(i) has had professional training in country 
conditions, asylum law, and interview tech
niques; and 

"(ii) is supervised by an officer who meets the 
condition in clause (i). 

"(E)(i) An exclusion order entered in accord
ance with subparagraph (A) is not subject to ad
ministrative appeal, except that the Attorney 
General shall provide by regulation for prompt 
review of such an order against an alien who 
claims under oath, or as permitted under pen
alty of perjury under section 1746 of title 28, 
United States Code, after having been warned of 
the penalties tor falsely making such claim 
under such conditions, to have been lawfully 
admitted for permanent residence. 

"(ii) In any action brought against an alien 
under section 275(a) or section 276, the court 
shall not have jurisdiction to hear any claim at
tacking the validity of an order of exclusion en
tered under subparagraph (A). 

"(2)(A) Except as provided in subparagraph 
(B), if the examining immigration officer deter
mines that an alien seeking entry is not clearly 
and beyond a doubt entitled to enter, the alien 
shall be detained tor a hearing before a special 
inquiry officer. 

"(B) The provisions of subparagraph (A) shall 
not apply-

"(i) to an alien crewman, 
"(ii) to an alien described in paragraph (1)(A) 

or (l)(C)(iii)(I), or 
"(iii) if the conditions described in section 

273(d) exist. 
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"(3) The decision of the examining immigra

tion officer, if favorable to the admission of any 
alien, shall be subject to challenge by any other 
immigration officer and such challenge shall op
erate to take the alien whose privilege to enter 
is so challenged, before a special inquiry officer 
for a hearing on exclusion of the alien.". 

(b) CONFORMING AMENDMENT.-Section 237(a) 
ot such Act (8 U.S.C. 1227(a)) is amended-

(1) in the second sentence of paragraph (1), by 
striking "Deportation" and inserting "Subject 
to section 235(b)(l), deportation", and 

(2) in the first sentence of paragraph (2), by 
striking "If" and inserting "Subject to section 
235(b)(l), if". 

(C) EFFECTIVE DATE.-The amendments made 
by this section shall take effect on the first day 
of the first month that begins more than 90 days 
after the date of the enactment ot this Act. 
SEC. 622. JUDICIAL REVIEW. 

(a) PRECLUSION OF JUDICIAL REVIEW.-Section 
106 of the Immigration and Nationality Act (8 
U.S.C. 1105a) is amended-

(]) by amending the section heading to read 
as follows: 

"JUDICIAL REVIEW OF ORDERS OF DEPORTATION 
AND EXCLUSION, AND SPECIAL EXCLUSION"; and 
(2) by adding at the end the following new 

subsection: 
"(e)(l) Notwithstanding any other provision 

of law, and except as provided in this sub
section, no court shall have jurisdiction to re
view any individual determination, or to enter
tain any other cause or claim, arising from or 
relating to the implementation or operation of 
section 235(b)(l). Regardless of the nature of the 
action or claim, or the party or parties bringing 
the action, no court shall have jurisdiction or 
authority to enter declaratory, injunctive, or 
other equitable relief not speCifically authorized 
in this subsection nor to certify a class under 
Rule 23 of the Federal Rules of Civil Procedure. 

"(2) JudiCial review of any cause, claim, or in
dividual determination covered under para
graph (1) shall only be available in habeas cor
pus proceedings, and shall be limited to deter
minations of-

"( A) whether the petitioner is an alien, if the 
petitioner makes a showing that the petitioner's 
claim of United States nationality is not frivo
lous; 

"(B) whether the petitioner was ordered spe
Cially excluded under section 235(b)(1)( A); and 

"(C) whether the petitioner can prove by a 
preponderance of the evidence that the peti
tioner is an alien lawfully admitted tor perma
nent residence and is entitled to such review as 
is provided by the Attorney General pursuant to 
section 235(b)(1)(E)(i). 

"(3) In any case where the court determines 
that an alien was not ordered speCially ex
cluded, or was not properly subject to special 
exclusion under the regulations adopted by the 
Attorney General, the court may order no relief 
beyond requiring that the alien receive a hear
ing in accordance with section 236, or a deter
mination in accordance with section 235(c) or 
273(d). 

"(4) In determining whether an alien has been 
ordered specially excluded, the court's inquiry 
shall be limited to whether such an order was in 
fact issued and whether it relates to the peti
tioner.". 

(b) PRECLUSION OF COLLATERAL ATTACKS.
Section 235 of such Act (8 U.S.C. 1225) is amend
ed by adding at the end the following new sub
section: 

"(d) In any action brought for the assessment 
of penalties for improper entry or re-entry of an 
alien under section 275 or section 276, no court 
shall have jurisdiction to hear claims collat
erally attacking the validity of orders of exclu
sion, special exclusion, or deportation entered 
under this section or sections 236 and 242. ". 

(c) CLERICAL AMENDMENT.-The item relating 
to section 106 in the table of contents of such 
Act is amended to read as follows: 
"Sec. 106. Judicial review of orders of deporta

tion and exclusion, and special 
exclusion.". 

SEC. 623. EXCLUSION OF ALIENS WHO HAVE NOT 
BEEN INSPECTED AND ADMITI'ED. 

(a) IN GENERAL.-Section 241 of the Immigra
tion and Nationality Act (8 U.S.C. 1251) is 
amended by adding at the end the following 
new subsection: 

"(d) Notwithstanding any other provision of 
this title, an alien found in the United States 
who has not been admitted to the United States 
after inspection in accordance with section 235 
is deemed for purposes of this Act to be seeking 
entry and admission to the United States and 
shall be subject to examination and exclusion by 
the Attorney General under chapter 4. In the 
case of such an alien the Attorney General shall 
provide by regulation an opportunity for the 
alien to establish that the alien was so admit
ted. ". 

(b) EFFECTIVE DATE.-The amendment made 
by subsection (a) shall take effect on the first 
day of the first month beginning more than 90 
days after the date of the enactment of this Act. 

Subtitle C-lmproved Information and 
Processing 

PART I-IMMIGRATION PROCEDURES 
SEC. 631. ACCESS TO CERTAIN CONFIDENTIAL 

INS FILES THROUGH COURT ORDER. 
(a) LEGALIZATION PROGRAM.-Section 

245A(c)(5) of the Immigration and Nationality 
Act (8 U.S.C. 1255a(c)(5)) is amended-

(1) by inserting "(i)" after "except that the 
Attorney General", and 

(2) by inserting after "title 13, United States 
Code" the following: "and (ii) may authorize an 
application to a Federal court of competent ju
risdiction tor, and a judge of such court may 
grant, an order authorizing disclosure of infor
mation contained in the application of the alien 
to be used-

"(!) tor identification of the alien when there 
is reason to believe that the alien has been killed 
or severely incapacitated; or 

"(Il) for criminal law enforcement purposes 
against the alien whose application is to be dis
closed if the alleged criminal activity occurred 
after the legalization application was filed and 
such activity involves terrorist activity or poses 
either an immediate risk to life or to national se
curity, or would be prosecutable as an aggra
vated felony, but without regard to the length of 
sentence that could be imposed on the appli
cant". 

(b) SPECIAL AGRICULTURAL WORKER PRO
GRAM.-Section 210(b) of such Act (8 U.S.C. 
1160(b)) is amended-

(1) in paragraph (5), by inserting ", except as 
allowed by a court order issued pursuant to 
paragraph (6)" after "consent of the alien", 
and 

(2) in paragraph (6), by inserting after sub
paragraph (C) the following: 
"Notwithstanding the previous sentence, the At
torney General may authorize an application to 
a Federal court of competent jurisdiction for, 
and a judge of such court may grant, an order 
authorizing disclosure of information contained 
in the application of the alien to be used (i) tor 
identification of the alien when there is reason 
to believe that the alien has been killed or se
verely incapacitated, or (ii) for criminal law en
forcement purposes against the alien whose ap
plication is to be disclosed if the alleged criminal 
activity occurred after the special agricultural 
worker application was filed and such activity 
involves terrorist activity or poses either an im
mediate risk to life or to national security, or 
would be prosecutable as an aggravated felony, 

but without regard to the length ot sentence 
that could be imposed on the applicant.". 
SEC. 632. WAIVER AUTHORITY CONCERNING NO· 

TICE OF DENIAL OF APPUCATION 
FOR VISAS. 

Section 212(b) of the Immigration and Nation
ality Act (8 U.S.C. 1182(b)) is amended-

(1) by redesignating paragraphs (1) and (2) as 
subparagraphs (A) and (B); 

(2) by striking "If" and inserting "(1) Subject 
to paragraph (2), if"; and 

(3) by adding at the end the following new 
paragraph: 

"(2) With respect to applications for visas, the 
Secretary of State may waive the application of 
paragraph (1) in the case of a particular alien 
or any class or classes of aliens excludable 
under subsection (a)(2) or (a)(3) . ". 

PART 2-ASSET FORFEITURE FOR 
PASSPORT AND VISA OFFENSES 

SEC. 641. CRIMINAL FORFEITURE FOR PASSPORT 
AND VISA RELATED OFFENSES. 

Section 982 of title 18, United States Code, is 
amended-

(]) in subsection (a), by inserting after para
graph (5) the following new paragraph: 

"(6) The court, in imposing sentence on a per
son convicted of a violation of, or conspiracy to 
violate, section 1541, 1542, 1543, 1544, or 1546 of 
this title, or a violation ot. or conspiracy to vio
late, section 1028 of this title if committed in 
connection with passport or visa issuance or 
use, shall order that the person forfeit to the 
United States any property, real or personal, 
which the person used, or intended to be used, 
in committing. or facilitating the commission of, 
the violation, and any property constituting, or 
derived from, or traceable to, any proceeds the 
person obtained, directly or indirectly, as a re
sult ot such violation."; and 
. (2) in subsection (b)(1)(B), by inserting "or 

(a)(6)" after "(a)(2)". 
SEC. 642. SUBPOENAS FOR BANK RECORDS. 

Section 986(a) of title 18, United States Code, 
is amended by inserting "1028, 1541, 1542, 1543, 
1544, 1546," before "1956". 
SEC. 643. EFFEC77VE DATE. 

The amendments made by this subtitle shall 
take effect on the first day of the first month 
that begins more than 90 days after the date of 
the enactment of this Act. 
Subtitle D-Employee Verification by Security 

Services Companies 
SEC. 651. PERMITTING SECURITY SERVICES COM

PANIES TO REQUEST ADDITIONAL 
DOCUMENTATION. 

(a) IN GENERAL.-Section 274B(a)(6) of the Im
migration and Nationality Act (8 U.S.C. 
1324b(a)(6)) is amended-

(1) by striking "For purposes" and inserting 
"(A) Except as provided in subparagraph (B), 
for purposes", and 

(2) by adding at the end the following new 
subparagraph: 

"(B) Subparagraph (A) shall not apply to a 
request made in connection with an individual 
seeking employment in a company (or division 
of a company) engaged in the business of pro
viding security services to protect persons, insti
tutions, buildings, or other possible targets of 
international terrorism (as defined in section 
2331(1) of title 18, United States Code).". 

(b) EFFECTIVE DATE.-The amendments made 
by subsection (a) shall apply to requests tor doc
uments made on or after the date of the enact
ment of this Act with respect to individuals who 
are or were hired before, on, or after the date of 
the enactment of this Act. 

Subtitle E-Criminal Alien Deportation 
Improvements 

SEC. 661. SHORT TITLE. 
This subtitle may be cited as the "Criminal 

Alien Deportation Improvements Act of 1995". 
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SEC. 662. ADDITIONAL EXPANSION OF DEFINI

TION OF AGGRAVA77i:D FELONY. 
(a) IN GENERAL.-Section 101(a)(43) of the Im

migration and Nationality Act (8 U.S.C. 
1101(a)(43)). as amended by section 222 of the 
Immigration and Nationality Technical Correc
tions Act of 1994 (Public Law 103-416) , is amend
ed-

(1) in subparagraph (1) , by inserting ", or an 
offense described in section 1084 (if it is a second 
or subsequent offense) or 1955 of that title (relat
ing to gambling offenses), " after " corrupt orga
nizations)"; 

(2) in subparagraph (K)-
(A) by striking "or" at the end of clause (i) , 
(B) by redesignating clause (ii) as clause (iii), 

and 
(C) by inserting after clause (i) the following 

new clause: 
"(ii) is described in section 2421, 2422, or 2423 

of title 18, United States Code (relating to trans
portation for the purpose of prostitution) for 
commercial advantage; or"; 

(3) by amending subparagraph (N) to read as 
follows: 

"(N) an offense described in paragraph (l)(A) 
or (2) of section 274(a) (relating to alien smug
gling) for which the term of imprisonment im
posed (regardless of any suspension of imprison
ment) is at least 5 years;"; 

(4) by amending subparagraph (0) to read as 
follows: 

" (0) an offense (i) which either is falsely 
making, forging, counterfeiting , mutilating, or 
altering a passport or instrument in violation of 
section 1543 of title 18, United States Code, or is 
described in section 1546(a) of such title (relat
ing to document fraud) and (ii) for which the 
term of imprisonment imposed (regardless of any 
suspension of such imprisonment) is at least 18 
months;" 

(5) in subparagraph (P), by striking "15 
years" and inserting " 5 years", and by striking 
"and " at the end; 

(6) by redesignating subparagraphs (0), (P), 
and (Q) as subparagraphs (P), (Q), and (U) •. re
spectively: 

(7) by inserting after subparagraph (N) the 
following new subparagraph: 

" (0) an offense described in section 275(a) or 
276 committed by an alien who was previously 
deported on the basis of a conviction for an of
fense described in another subparagraph of this 
paragraph;"; and 

(8) by inserting after subparagraph (Q), as so 
redesignated , the following new subparagraphs: 

" (R) an offense relating to commercial brib
ery, counterfeiting, forgery, or trafficking in ve
hicles the identification numbers of which have 
been altered for which a sentence of 5 years ' im
prisonment or more may be imposed; 

"(S) an offense relating to obstruction of jus
tice, perjury or subornation of perjury, or brib
ery of a witness, for which a sentence of 5 years' 
imprisonment or more may be imposed; 

"(T) an offense relating to a failure to appear 
before a court pursuant to a court order to an
swer to or disPose of a charge of a felony for 
which a sentence of 2 years' imprisonment or 
more may be imposed; and". 

(b) EFFECTIVE DATE.-The amendments made 
by subsection (a) shall apply to convictions en
tered on or after the date of the enactment of 
this Act, except that the amendment made by 
subsection (a)(3) shall take effect as if included 
in the enactment of section 222 of the Immigra
tion and Nationality Technical Corrections Act 
of 1994. 
SEC. 663. DEPORTATION PROCEDURES FOR CER· 

TAIN CRIMINAL ALIENS WHO ARE 
NOT PERMANENT RESIDENTS. 

(a) ADMINISTRATIVE HEARINGS.-Section 
242A(b) of the Immigration and Nationality Act 
(8 U.S.C. 1252a(b)) , as added by section 
130004(a) of the Violent Crime Control and Law 

Enforcement Act of 1994 (Public Law 103- 322), is 
amended-

(1) in paragraph (2)-
(A) by striking " and" at the end of subpara

graph (A) and inserting " or ", and 
(B) by amending subparagraph (B) to read as 

follows: 
"(B) had permanent resident status on a con

ditional basis (as described in section 216) at the 
time that proceedings under this section com
menced."; 

(2) in paragraph (3), by striking " 30 calendar 
days" and inserting "14 calendar days"; 

(3) in paragraph (4)(B), by striking 
"proceedings" and inserting " proceedings"; 

(4) in paragraph (4)-
(A) by redesignating subparagraphs (D) and 

(E) as subparagraphs (F) and (G) , respectively; 
and 

(B) by adding after subparagraph (C) the fol
lowing new subparagraphs: 

"(D) such proceedings are conducted in, or 
translated for the alien into , a language the 
alien understands; 

" (E) a determination is made for the record at 
such proceedings that the individual who ap
pears to respond in such a proceeding is an 
alien subject to such an expedited proceeding 
under this section and is, in fact, the alien 
named in the notice for such proceeding;". 

(5) by adding at the end the following new 
paragraph: 

"(5) No alien described in this section shall be 
eligible for any relief from deportation that the 
Attorney General may grant in the Attorney 
General's discretion .". 

(b) LIMIT ON JUDICIAL REVIEW.-Subsection 
(d) of section 106 of the Immigration and Na
tionality Act (8 U.S.C. 1105a), as added by sec
tion 130004(b) of the Violent Crime Control and 
Law Enforcement Act of 1994 (Public Law 103-
322), is amended to read as follows: 

" (d) Notwithstanding subsection (c) , a peti
tion for review or for habeas corpus on behalf of 
an alien described in section 242A(c) may only 
challenge whether the alien is in fact an alien 
described in such section, and no court shall 
have jurisdiction to review any other issue. " . 

(c) PRESUMPTION OF DEPORTABILITY.-Section 
242A of the Immigration and Nationality Act (8 
U.S.C. 1252a) is amended by inserting after sub
section (b) the following new subsection: 

"(c) PRESUMPTION OF DEPORTABILITY.-An 
alien convicted of an aggravated felony shall be 
conclusively presumed to be deportable from the 
United States.". 

(d) EFFECTIVE DATE.-The amendments made 
by this section shall apply to all aliens against 
whom deportation proceedings are initiated 
after the date of the enactment of this Act. 
SEC. 664. RESTRICTING THE DEFENSE TO EXCLU· 

SION BASED ON 7 l'EARS PERMA
NENT RESIDENCE FOR CERTAIN 
CRIMINAL ALIENS. 

The last sentence of section 212(c) of the Im
migration and Nationality Act (8 U.S.C. 1182(c)) 
is amended by striking "has served for such fel
ony or felonies " and all that follows through 
the period and inserting "has been sentenced 
for such felony or felonies to a term of imprison
ment of at least 5 years, if the time for appeal
ing such conviction or sentence has expired and 
the sentence has become final.". 
SEC. 665. LIMITATION ON COLLATERAL A7TACKS 

ON UNDERLYING DEPORTATION 
ORDER. 

(a) IN GENERAL.-Section 276 of the Immigra
tion and Nationality Act (8 U.S.C. 1326) is 
amended by adding at the end the following 
new subsection: 

" (c) In a criminal proceeding under this sec
tion , an alien may not challenge the validity of 
the deportation order described in subsection 
(a)(l) or subsection (b) unless the alien dem
onstrates that-

"(1) the alien exhausted any administrative 
remedies that may have been available to seek 
relief against the order; 

" (2) the deportation proceedings at which the 
order was issued improperly deprived the alien 
of the opportunity for judicial review; and 

" (3) the entry of the order was fundamentally 
unfair.". 

(b) EFFECTIVE DATE.-The amendment made 
by subsection (a) shall apply to criminal pro
ceedings initiated after the date of the enact
ment of this Act. 
SEC. 666. CRIMINAL ALIEN IDENTIFICATION SYS-

77i:M. 
Section 130002(a) of the Violent Crime Control 

and Law Enforcement Act of 1994 (Public Law 
103-322) is amended to read as follows: 

"(a) OPERATION AND PURPOSE.-The Commis
sioner of Immigration and Naturalization shall , 
under the authority of section 242(a)(3)(A) of 
the Immigration and Nationality Act (8 U.S.C. 
1252(a)(3)(A)), operate a criminal alien identi
fication system. The criminal alien identifica
tion system shall be used to assist Federal, 
State, and local law enforcement agencies in 
identifying and locating aliens who may be sub
ject to deportation by reason of their conviction 
of aggravated felonies.". 
SEC. 667. ESTABLISHING CERTAIN ALIEN SMUG

GLING-RELATED CRIMES AS RICO· 
PREDICA77i: OFFENSES. 

Section 1961(1) of title 18, United States Code, 
is amended-

(1) by inserting "section 1028 (relating to 
fraud and related activity in connection with 
identification documents) if the act indictable 
under section 1028 was committed for the pur
pose of financial gain," before "section 1029"; 

(2) by inserting "section 1542 (relating to false 
statement in application and use of pasSPort) if 
the act indictable under section 1542 was com
mitted for the purpose of financial gain , section 
1543 (relating to forgery or false use of passport) 
if the act indictable under section 1543 was com
mitted for the purpose of financial gain, section 
1544 (relating to misuse of passport) if the act 
indictable under section 1544 was committed for 
the purpose of financial gain, section 1546 (re
lating to fraud and misuse of visas, permits, and 
other documents) if the act indictable under sec
tion 1546 was committed for the purpose of fi
nancial gain, sections 1581-1588 (relating to pe
onage and slavery)," after " section 1513 (relat
ing to retaliating against a witness, victim, or 
an informant) ,''; 

(3) by striking " or" before "(E)"; and 
(4) by inserting before the period at the end 

the following: ", or (F) any act which is indict
able under the Immigration and Nationality 
Act, section 274 (relating to bringing in and har
boring certain aliens), section 277 (relating to 
aiding or assisting certain aliens to enter the 
United States), or section 278 (relating to impor
tation of alien for immoral purpose) if the act 
indictable under such section of such Act was 
committed for the purpose of financial gain". 
SEC. 668. AUTHORITY FOR ALIEN SMUGGUNG IN-

VESTIGATIONS. 
Section 2516(1) of title 18, United States Code, 

is amended-
(1) by striking " and" at the end of paragraph 

(n), 
(2) by redesignating paragraph (o) as para

graph (p) , and 
(3) by inserting after paragraph (n) the fol

lowing new paragraph: 
" (o) a felony violation of section 1028 (relating 

to production of false identification documents), 
section 1542 (relating to false statements in pass
port applications) , section 1546 (relating to 
fraud and misuse of visas , permits, and other 
documents) of this title or a violation of section 
274, 277, or 278 of the Immigration and National
ity Act (relating to the smuggling of aliens); or" . 
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SEC. 669. EXPANSION OF CRITERIA FOR DEPOR· 

TATION FOR CRIMES OF MORAL TUR· 
PITUDE. 

(a) IN GENERAL.-Section 241(a)(2)(A)(i)(II) of 
the Immigration and Nationality Act (8 U.S.C. 
1251(a)(2)( A)(i)(II)) is amended to read as fol
lows: 

"(II) is convicted of a crime for which a sen
tence of one year or longer may be imposed, " . 

(b) EFFECTIVE DATE.-The amendment made 
by subsection (a) shall apply to aliens against 
whom deportation proceedings are initiated 
after the date of the enactment of this Act. 
SEC. 670. MISCELLANEOUS PROVISIONS. 

(a) USE OF ELECTRONIC AND TELEPHONIC 
MEDIA IN DEPORTATION HEARINGS.-The second 
sentence of section 242(b) of the Immigration 
and Nationality Act (8 U.S.C. 1252(b)) is amend
ed by inserting before the period the following: 
"; except that nothing in this subsection shall 
preclude the Attorney General from authoriZing 
proceedings by electronic or telephonic media 
(with the consent of the alien) or, where waived 
or agreed to by the parties, in the absence of the 
alien". 

(b) CODIFICATION.-
(1) Section 242(i) of such Act (8 U.S.C. 1252(i)) 

is amended by adding at the end the following: 
"Nothing in this subsection shall be construed 
to create any substantive or procedural right or 
benefit that is legally enforceable by any party 
against the United States or its agencies or offi
cers or any other person.". 

(2) Section 225 of the Immigration and Nation
ality Technical Corrections Act of 1994 (Public 
Law 103-416) is amended by striking "and noth
ing in" and all that follows through "1252(i))". 

(3) The amendments made by this subsection 
shall take effect as if included in the enactment 
of the Immigration and Nationality Technical 
Corrections Act of 1994 (Public Law 103-416). 
SEC. 671. CONSTRUCTION OF EXPEDITED DEPOR· 

TATION REQUIREMENTS. 
No amendment made by this Act shall be con

strued to create any substantive or procedural 
right or benefit that is legally enforceable by 
any party against the United States or its agen
cies or officers or any other person. 
SEC. 672. STUDY OF PRISONER TRANSFER TXEA· 

TY WITH MEXICO. 
(a) REPORT TO CONGRESS.-Not later than 180 

days after the date of the enactment of this Act, 
the Secretary of State and the Attorney General 
shall submit to the Congress a report that de
scribes the use and effectiveness of the Prisoner 
Transfer Treaty with Mexico (in this section re
ferred to as the "Treaty") to remove from the 
United States aliens who have been convicted of 
crimes in the United States. 

(b) USE OF TREATY.-The report under sub
section (a) shall include the following informa
tion: 

(1) The number of aliens convicted of a crimi
nal offense in the United States since November 
30, 1977, who would have been or are eligible for 
transfer pursuant to the Treaty. 

(2) The number of aliens described in para
graph (1) who have been transferred pursuant 
to the Treaty. 

(3) The number of aliens described in para
graph (2) who have been incarcerated in full 
compliance with the Treaty. 

(4) The number of aliens who are incarcerated 
in a penal institution in the United States who 
are eligible [or transfer pursuant to the Treaty. 

(5) The number of aliens described in para
graph (4) who are incarcerated in State and 
local penal institutions. 

(c) EFFECTIVENESS OF TREATY.-The report 
under subsection (a) shall include the rec
ommendations of the Secretary of State and the 
Attorney General to increase the effectiveness 
and use of, and full compliance with, the Trea
ty. In considering the recommendations under 

this subsection, the Secretary and the Attorney 
General shall consult with such State and local 
officials in areas disproportionately impacted by 
aliens convicted of criminal offenses as the Sec
retary and the Attorney General consider appro
priate. Such recommendations shall address the 
following areas: 

(1) Changes in Federal laws, regulations, and 
policies affecting the identification , prosecution, 
and deportation of aliens who have committed a 
criminal offense in the United States. 

(2) Changes in State and local laws, regula
tions, and policies affecting the identification, 
prosecution, and deportation of aliens who have 
committed a criminal offense in the United 
States. 

(3) Changes in the Treaty that may be nec
essary to increase the number of aliens con
victed of crimes who may be transferred pursu
ant to the Treaty . 

(4) Methods for preventing the unlawful re
entry into the United States of aliens who have 
been convicted of criminal offenses in the 
United States and transferred pursuant to the 
Treaty. 

(5) Any recommendations of appropriate offi
cials of the Mexican Government on programs to 
achieve the goals of, and ensure full compliance 
with, the Treaty. 

(6) An assessment of whether the rec
ommendations under this subsection require the 
renegotiation of the Treaty. 

(7) The additional funds required to imple
ment each recommendation under this sub- . 
section. 
SEC. 673. JUSTICE DEPARTMENT ASSISTANCE IN 

BRINGING TO JUSTICE ALIENS WHO 
FLEE PROSECUTION FOR CRIMES IN 
THE UNITED STATES. 

(a) ASSISTANCE TO STATES.-The Attorney 
General, in cooperation with the Commissioner 
of Immigration and Naturalization and the Sec
retary of State, shall designate an office within 
the Department of Justice to provide technical 
and prosecutorial assistance to States and polit
ical subdivisions of States in efforts to bring to 
justice aliens who [lee prosecution for crimes in 
the United States. 

(b) REPORT TO CONGRESS.-Not later than one 
year after the date of the enactment of this Act, 
the Attorney General shall compile and submit 
to the Congress a report which assesses the na
ture and extent of the problem of bringing to 
justice aliens who [lee prosecution for crimes in 
the United States. 
SEC. 674. PRISONER TRANSFER TXEATIES. 

(a) NEGOTIATION.-Congress advises the Presi
dent to begin to negotiate and renegotiate, not 
later than 90 days after the date of the enact
ment of this Act, bilateral prisoner transfer trea
ties. The [ocus of such negotiations shall be to 
expedite the transfer of aliens unlawfully in the 
United States who are incarcerated in United 
States prisons. to ensure that a transferred pris
oner serves the balance of the sentence imposed 
by the United States courts. and to eliminate 
any requirement of prisoner consent to such a 
transfer. 

(b) CERTIFICATION.-The President shall sub
mit to the Congress, annually. a certification as 
to whether each prisoner transfer treaty in force 
is effective in returning aliens unlawfully in the 
United States who have committed offenses for 
which they are incarcerated in the United 
States to their country of nationality [or further 
incarceration. 
SEC. 675. INTERIOR REPATRIATION PROGRAM. 

Not later than 180 days after the date of en
actment of this Act, the Attorney General and 
the Commissioner of Immigration and Natu
ralization shall develop and implement a pro
gram in which aliens who previously have ille
gally entered the United States not less than 3 
times and are deported or returned to a country 

contiguous to the United States will be returned 
to locations not less than 500 kilometers from 
that country's border with the United States. 
SEC. 616. DEPORTATION OF NONVIOLENT OF· 

FENDERS PRIOR TO COMPLETION OF 
SENTENCE OF IMPRISONMENT. 

(a) IN GENERAL.-Section 242(h) of the Immi
gration and Nationality Act (8 U.S.C. 1252(h)) is 
amended to read as follows: 

"(h)(l) Except as provided in paragraph (2), 
an alien sentenced to imprisonment may not be 
deported until such imprisonment has been ter
minated by the release of the alien [rom confine
ment. Parole, supervised release, probation, or 
possibility of rearrest or further confinement in 
respect of the same offense shall not be a ground 
[or deferral of deportation. 

"(2) The Attorney General is authorized to de
port an alien in accordance with applicable pro
cedures under this Act prior to the completion of 
a sentence of imprisonment-

"(A) in the case of an alien in the custody of 
the Attorney General, if the Attorney General 
determines that (i) the alien is confined pursu
ant to a final conviction for a nonviolent of
fense (other than alien smuggling), and (ii) such 
deportation of the alien is appropriate and in 
the best interest of the United States; or 

"(B) in the case of an alien in the custody of 
a State (or a political subdivision of a State), if 
the chief State official exercising authority with 
respect to the incarceration of the alien deter
mines that (i) the alien is confined pursuant to 
a final conviction for a nonviolent offense 
(other than alien smuggling), (ii) such deporta
tion is appropriate and in the best interest of 
the State, and (iii) submits a written request to 
the Attorney General that such alien be so de
ported. 

"(3) Any alien deported pursuant to this sub
section shall be notified of the penalties under 
the laws of the United States relating to the re
entry of deported aliens, particularly the ex
panded penalties for aliens deported under 
paragraph (2). ". 

(b) REENTRY OF ALIEN DEPORTED PRIOR TO 
COMPLETION OF TERM OF IMPRISONMENT..-Sec
tion 276 of the Immigration and Nationality Act 
(8 U.S.C. 1326) amended by adding at the end 
the following new subsection: 

"(c) Any alien deported pursuant to section 
242(h)(2) who enters, attempts to enter. or is at 
any time found in, the United States (unless the 
Attorney General has expressly consented to 
such alien 's reentry) shall be incarcerated for 
the remainder of the sentence of imprisonment 
which was pending at the time of deportation 
without any reduction [or parole or supervised 
release. Such alien shall be subject to such other 
penalties relating to the reentry of deported 
aliens as may be available under this section or 
any other provision of law. ". 
SEC. 677. AUTHORIZING STATE AND LOCAL LAW 

ENFORCEMENT OFFICIALS TO AR· 
REST AND DETAIN CERTAIN ILLEGAL 
ALIENS. 

(a) IN GENERAL.-Notwithstanding any other 
provision of law, to the extent permitted by rel
evant State and local law. State and local law 
enforcement officials are authorized to arrest 
and detain an individual who-

(1) is an alien illegally present in the United 
States and 

(2) has previously been convicted of a felony 
in the United States and deported or left the 
United States after such conviction, 
but only after the State or local law enforcement 
officials obtain appropriate confirmation from 
the Immigration and Naturalization Service of 
the status of such individual and only [or such 
period of time as may be required for the Service 
to take the individual into Federal custody for 
purposes of deporting or removing the alien from 
the United States. 
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(b) COOPERATION.-The Attorney General 

shall cooperate with the States to assure that 
information in the control of the Attorney Gen
eral, including information in the National 
Crime Information Center, that would assist 
State and local law enforcement officials in car
rying out duties under subsection (a) is made 
available to such officials. 

TITLE VII-AUTHORIZATION AND 
FUNDING 

SEC. 101. FIREFIGHTER AND EMERGENCY SERV
ICES TRAINING. 

The Attorney General may award grants in 
consultation with the Federal Emergency Man
agement Agency tor the purposes of providing 
specialized training or equipment to enhance the 
capability of metropolitan fire and emergency 
service departments to respond to terrorist at
tacks. To carry out the purposes of this section, 
there is authorized to be appropriated $5,000,000 
tor fiscal year 1996. 
SEC. 102. ASSISTANCE TO FOREIGN COUNTRIES 

TO PROCURE EXPLOSIVE DETEC· 
TION DEVICES AND OTHER 
COUNTER-TERRORISM TECH-
NOLOGY. 

There is authorized to be appropriated not to 
exceed $10,000,000 tor fiscal years 1996 and 1997 
to the President to provide assistance to foreign 
countries facing an imminent danger of terrorist 
attack that threatens the national interest of 
the United States or puts United States nation
als at risk-

(1) in obtaining explosive detection devices 
and other counter-terrorism technology; and 

(2) in conducting research and development 
projects on such technology. 
SEC. 103. RESEARCH AND DEVELOPMENT TO SUP

PORT COUNTER-TERRORISM TECH· 
NOLOGIES. 

There are authorized to be appropriated not to 
exceed $10,000,000 to the National Institute of 
Justice Science and Technology Office-

(1) to develop technologies that can be used to 
combat terrorism, including technologies in the 
areas of- · 

(A) detection of weapons, explosives, chemi-
cals, and persons; 

(B) tracking; 
(C) surveillance: 
(D) vulnerabtlity assessment: and 
(E) information technologies: 
(2) to develop standards to ensure the ade

quacy of products produced and compatibility 
with relevant national systems: and 

(3) to identify and assess requirements for 
technologies to assist State and local law en
forcement in the national program to combat 
terrorism. 
SEC. 104. SENSE OF CONGRESS. 

It is the sense of Congress that, whenever 
practicable recipients of any sums authorized to 
be appropriated by this Act, should use the 
money to purchase American-made products. 

TITLE VIII-MISCElLANEOUS 
SEC. 801. STUDY OF STATE UCENSING REQUIRE

MENTS FOR THE PURCHASE AND 
USE OF HIGH EXPLOSIVES. 

The Secretary of the Treasury, in consultation 
with the Federal Bureau of Investigation, shall 
conduct a study of State licensing requirements 
for the purchase and use of commercial high ex
plosives, including detonators, detonating cords, 
dynamite, water gel, emulsion, blasting agents, 
and boosters. Not later than 180 days after the 
date of the enactment of this Act, the Secretary 
shall report to Congress the results of this study , 
together with any recommendations the Sec
retary determines are appropriate. 
SEC. 802. COMPENSATION OF VICTIMS OF TER

RORISM. 
(a) REQUIRING COMPENSATION FOR TERRORIST 

CRIMES.-Section 1403(d)(3) of the Victims of 

Crime Act of 1984 (42 U.S.C. 10603(d)(3)) is 
amended-

(1) by inserting "crimes involving terrorism," 
before "driving while intoxicated"; and 

(2) by inserting a comma after "driving while 
intoxicated". 

(b) FOREIGN TERROR/SM.-Section 
1403(b)(6)(B) of the Victims of Crime Act of 1984 
(42 U.S.C. 10603(b)(6)(B)) is amended by insert
ing "are outside the United States (if the com
pensable crime is terrorism, as defined in section 
2331 of title 18, United States Code), or" before 
"are States not having". 
SEC. 803. JURISDICTION FOR LAWSUITS AGAINST 

TERRORIST STATES. 
(a) EXCEPTION TO FOREIGN SOVEREIGN IMMU

NITY FOR CERTAIN CASES.-Section 1605 of title 
28, United States Code, is amended-

(1) in subsection (a)-
( A) by striking "or" at the end of paragraph 

(5); 
(B) by striking the period at the end of para

graph (6) and inserting ":or"; and 
(C) by adding at the end the following new 

paragraph: 
"(7) not otherwise covered by paragraph (2), 

in which money damages are sought against a 
foreign state for personal injury or death that 
was caused by an act of torture, extrajudicial 
killing, aircraft sabotage, hostage taking, or the 
provision of material support or resources (as 
defined in section 2339A of title 18) tor such an 
act if such act or provision of material support 
is engaged in by an official, employee, or agent 
of such foreign state while acting within the 
scope of his or her office, employment, or agen
cy, except that the court shall decline to hear a 
claim under this paragraph-

"( A) if the act occurred in the foreign state 
against which the claim has been brought and 
the claimant has not afforded the foreign state 
a reasonable opportunity to arbitrate the claim 
in accordance with accepted international rules 
of arbitration: 

"(B) if the claimant or victim was not a na
tional of the United States (as that term is de
fined in section 101(a)(22) of the Immigration 
and Nationality Act) when the act upon which 
the claim is based occurred: or 

"(C) if the act occurred in the foreign state 
against which the claim has been brought and 
that state establishes that procedures and rem
edies are available in such state which comport 
with fundamental fairness and due process.": 
and 

(2) by adding at the end the following: 
"(e) For purposes of paragraph (7) of sub

section (a)-
"(1) the terms 'torture' and 'extrajudicial kill

ing' have the meaning given those terms in sec
tion 3 of the Torture Victim Protection Act of 
1991; 

"(2) the term 'hostage taking' has the mean
ing given that term in Article 1 of the Inter
national Convention Against the Taking of Hos
tages; and 

"(3) the term 'aircraft sabotage' has the mean
ing given that term in Article 1 of the Conven
tion for the Suppression of Unlawful Acts 
Against the Safety of Civil Aviation. 

"(f) No action shall be maintained under sub
section (a)(7) unless the action is commenced 
not later than 10 years after the date on which 
the cause of action arose. All principles of equi
table tolling, including the period during which 
the foreign state was immune from suit, shall 
apply in calculating this limitation period.". 

(b) EXCEPTION TO IMMUNITY FROM ATTACH
MENT.-

(1) FOREIGN STATE.-Section 1610(a) 0/ title 28, 
United States Code, is amended-

( A) by striking the period at the end of para
graph (6) and inserting ", or"; and 

(B) by adding at the end the following new 
paragraph: 

"(7) the judgment relates to a claim for which 
the foreign state is not immune under section 
1605(a)(7), regardless of whether the property is 
or was involved with the act upon which the 
claim is based.". 

(2) AGENCY OR INSTRUMENTALITY.-Section 
1610(b)(2) of such title is amended-

( A) by striking " or (5)" and inserting " (5), or 
(7)"; and 

(B) by striking "used for the activity" and in
serting "involved in the act". 

(C) APPLICABILITY.-The amendments made by 
this title shall apply to any cause of action aris
ing before, on, or after the date of the enact
ment of this Act. 
SEC. 804. STUDY OF PUBLICLY AVAILABLE JN. 

STRUCTIONAL MATERIAL ON THE 
MAKING OF BOMBS, DESTRUCTIVE 
DEVICES, AND WEAPONS OF MASS 
DESTRUCTION. 

(a) STUDY.-The Attorney General, in con
sultation with such other officials and individ
uals as the Attorney General deems appropriate, 
shall conduct a study concerning-

(]) the extent to which there are available to 
the public material in any medium (including 
print, electronic, or film) that instructs how to 
make bombs, other destructive devices, and 
weapons of mass destruction; 

(2) the extent to which information gained 
from such material has been used in incidents of 
domestic and international terrorism: 

(3) the likelihood that such information may 
be used in future incidents of terrorism; and 

(4) the application of existing Federal laws to 
such material, the need and utility, if any, for 
additional laws, and an assessment of the extent 
to which the First Amendment protects such ma
terial and its private and commercial distribu
tion. 

(b) REPORT.-Not later than 180 days after the 
date of the enactment of this Act, the Attorney 
General shall submit to the Congress a report 
that contains the results of the study required 
by this section. The Attorney General shall 
make the report available to the public. 
SEC. 805. COMPILATION OF STATISTICS RELAT· 

ING TO INTIMIDATION OF GOVERN· 
MENT EMPLOYEES. 

(a) FINDINGS.-Congress finds that-
(1) threats of violence and acts of violence are 

mounting against Federal, State, and local gov
ernment employees and their families in at
tempts to stop public servants from performing 
their lawful duties; 

(2) these acts are a danger to our constitu
tional form of government; and 

(3) more information is needed as to the extent 
of the danger and its nature so that steps can 
be taken to protect public servants at all levels 
of government in the performance of their du
ties. 

(b) STATISTICS.-The Attorney General shall 
acquire data, for the calendar year 1990 and 
each succeeding calendar year about crimes and 
incidents of threats of violence and acts of vio
lence against Federal, State, and local govern
ment employees in performance of their lawful 
duties. Such data shall include-

(1) in the case of crimes against such employ
ees, the nature of the crime: and 

(2) in the case of incidents of threats of vio
lence and acts of violence, including verbal and 
implicit threats against such employees, whether 
or not criminally punishable, which deter the 
employees from the performance of their jobs. 

(c) GUIDELINES.-The Attorney General shall 
establish guidelines for the collection of such 
data, including what constitutes sufficient evi
dence of noncriminal incidents required to be re
ported. 

(d) ANNUAL PUBLISHING.-The Attorney Gen
eral shall publish an annual summary of the 
data acquired under this section. Otherwise 
such data shall be used only for research and 
statistical purposes. 
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(e) EXEMPTION.-The United States Secret 

Service is not required to participate in any sta
tistical reporting activity under this section with 
respect to any direct or indirect threats made 
against any individual for whom the United 
States Secret Service is authorized to provide 
protection. 
SEC. 806. VICTIM RESTITUTION ACT OF 1995. 

(a) ORDER OF RESTITUTION.-Section 3663 of 
title 18, United States Code, is amended

(!) in subsection (a)-
( A) in paragraph (1)-
(i) by striking "may order, in addition to or, 

in the case of a misdemeanor, in lieu of any 
other penalty authorized by law" and inserting 
"shall order"; and 

(ii) by adding at the end the following: "The 
requirement of this paragraph does not affect 
the power of the court to impose any other pen
alty authorized by law. In the case of a mis
demeanor, the court may impose restitution in 
lieu of any other penalty authorized by law."; 

(B) by adding at the end the following: 
"(4) In addition to ordering restitution to the 

victim of the offense of which a defendant is 
convicted, a court may order restitution to any 
person who, as shown by a preponderance of 
evidence, was harmed physically, emotionally, 
or pecuniarily, by unlawful conduct of the de
fendant during-

"(A) the criminal episode during which the of
fense occurred; or 

"(B) the course of a scheme, conspiracy, or 
pattern of unlawful activity related to the of
fense."; 

(2) in subsection (b)(1)(B) by striking "imprac
tical" and inserting "impracticable"; 

(3) in subsection (b)(2) by inserting "emotional 
or" after "resulting in"; 

(4) in subsection (b)-
(A) by striking "and" at the end of paragraph 

(4); 
(B) by redesignating paragraph (5) as para

graph (6); and 
(C) by inserting after paragraph (4) the fol

lowing new paragraph: 
"(5) in any case, reimburse the victim tor lost 

income and necessary child care, transpor
tation, and other expenses related to participa
tion in the investigation or prosecution of the 
offense or attendance at proceedings related to 
the offense; and"; 

(5) in subsection (c) by striking "If the court 
decides to order restitution under this section, 
the" and inserting "The"; 

(6) by striking subsections (d), (e), (f), (g), and 
(h); 

(7) by redesignating subsection (i) as sub
section (m); and 

(8) by inserting after subsection (c) the follow
ing: 

"(d)(1) The court shall order restitution to a 
victim in the full amount of the victim's losses 
as determined by the court and without consid
eration of-

"( A) the economic circumstances of the of
fender; or 

"(B) the fact that a victim has received or is 
entitled to receive compensation with respect to 
a loss from insurance or any other source. 

"(2) Upon determination of the amount of res
titution owed to each victim, the court shall 
specify in the restitution order the manner in 
which and the schedule according to which the 
restitution is to be paid, in consideration of-

"(A) the financial resources and other assets 
of the offender; 

"(B) projected earnings and other income of 
the offender; and 

"(C) any financial obligations of the offender, 
including obligations to dependents. 

"(3) A restitution order may direct the of
fender to make a single, lump-sum payment, 
partial payment at specified intervals, or such 

in-kind payments as may be agreeable to the 
victim and the offender. A restitution order 
shall direct the offender to give appropriate no
tice to victims and other persons in cases where 
there are multiple victims or other persons who 
may receive restitution, and where the identity 
of such victims and other persons can be reason
ably determined. 

"(4) An in-kind payment described in para-
graph (3) may be in the form of

"(A) return of property; 
"(B) replacement of property; or 
"(C) services rendered to the victim or to a 

person or organization other than the victim. 
"(e) When the court finds that more than 1 of

fender has contributed to the loss of a victim, 
the court may make each offender liable tor 
payment of the full amount of restitution or 
may apportion liability among the offenders to 
reflect the level of contribution and economic 
circumstances of each offender. 

"(f) When the court finds that more than 1 
victim has sustained a loss requiring restitution 
by an offender, the court shall order full restitu
tion to each victim but may provide for different 
payment schedules to reflect the economic cir
cumstances of each victim. 

"(g)(1) If the victim has received or is entitled 
to receive compensation with respect to a loss 
from insurance or any other source, the court 
shall order that restitution be paid to the person 
who provided or is obligated to provide the com
pensation, but the restitution order shall pro
vide that all restitution to victims required by 
the order be paid to the victims before any res
titution is paid to such a provider of compensa
tion. 

"(2) The issuance of a restitution order shall 
not affect the entitlement of a victim to receive 
compensation with respect to a loss from insur
ance or any other source until the payments ac
tually received by the victim under the restitu
tion order fully compensate the victim tor the 
loss, at which time a person that has provided 
compensation to the victim shall be entitled to 
receive any payments remaining to be paid 
under the restitution order. 

"(3) Any amount paid to a victim under an 
order of restitution shall be set off against any 
amount later recovered as compensatory dam
ages by the victim in-

"( A) any Federal civil proceeding; and 
"(B) any State civil proceeding, to the extent 

provided by the law of the State. 
"(h) A restitution order shall provide that
"(1) all fines, penalties, costs, restitution pay

ments and other forms of transfers of money or 
property made pursuant to the sentence of the 
court shall be made by the offender to an entity 
designated by the Director of the Administrative 
Office of the United States Courts for account
ing and payment by the entity in accordance 
with this subsection; 

"(2) the entity designated by the Director of 
the Administrative Office of the United States 
Courts shall-

"( A) log all transfers in a manner that tracks 
the offender's obligations and the current status 
in meeting those obligations, unless, after efforts 
have been made to enforce the restitution order 
and it appears that compliance cannot be ob
tained, the court determines that continued rec
ordkeeping under this subparagraph would not 
be useful; and 

"(B) notify the court and the interested par
ties when an offender is 30 days in arrears in 
meeting those obligations; and 

"(3) the offender shall advise the entity des
ignated by the Director of the Administrative 
Office of the United States Courts of any 
change in the offender's address during the term 
of the restitution order. 

"(i) A restitution order shall constitute a lien 
against all property of the offender and may be 

recorded in any Federal or State office for the 
recording of liens against real or personal prop
erty. 

"(j) Compliance with the schedule of payment 
and other terms of a restitution order shall be a 
condition of any probation, parole, or other 
form of release of an offender. If a defendant 
fails to comply with a restitution order, the 
court may revoke probation or a term of super
vised release, modify the term or conditions of 
probation or a term of supervised release, hold 
the defendant in contempt of court, enter a re
straining order or injunction, order the sale of 
property of the defendant, accept a performance 
bond, or take any other action necessary to ob
tain compliance with the restitution order. In 
determining what action to take, the court shall 
consider the defendant's employment status, 
earning ability, financial resources, the willful
ness in failing to comply with the restitution 
order, and any other circumstances that may 
have a bearing on the defendant's ability to 
comply with the restitution order. 

"(k) An order of restitution may be en[orced
"(1) by the United States-
"( A) in the manner provided for the collection 

and payment of fines in subchapter B of chapter 
229 of this title; or 

"(B) in the same manner as a judgment in a 
civil action; and 

"(2) by a victim named in the order to receive 
the restitution, in the same manner as a judg
ment in a civil action. 

"(l) A victim or the offender may petition the 
court at any time to modify a restitution order 
as appropriate in view of a change in the eco
nomic circumstances of the offender.". 

(b) PROCEDURE FOR ISSUING ORDER OF RES
TITUTJON.-Section 3664 of title 18, United States 
Code, is amended-

(1) by striking subsection (a); 
(2) by redesignating subsections (b), (c), (d), 

and (e) as subsections (a), (b), (c), and (d); 
(3) by amending subsection (a), as redesig

nated by paragraph (2), to read as follows: 
"(a) The court may order the probation serv

ice of the court to obtain information pertaining 
to the amount of loss sustained by any victim as 
a result of the offense, the financial resources of 
the defendant, the financial needs and earning 
ability of the defendant and the defendant's de
pendents, and such other [actors as the court 
deems appropriate. The probation service of the 
court shall include the information collected in 
the report of presentence investigation or in a 
separate report, as the court directs."; and 

(4) by adding at the end thereof the following 
new subsection: 

"(e) The court may refer any issue arising in 
connection with a proposed order of restitution 
to a magistrate or special master for proposed 
findings of [act and recommendations as to dis
position, subject to a de novo determination of 
the issue by the court.". 
SEC. 807. OVERSEAS LAW ENFORCEMENT TRAIN· 

ING ACTIVITIES. 
The Director of the Federal Bureau of Inves

tigation is authorized to support law enforce
ment training activities in foreign countries for 
the purpose of improving the effectiveness of the 
United States in investigating and prosecuting 
transnational offenses. 
SEC. 808. CLOSED CIRCUIT TELEVISED COURT 

PROCEEDINGS FOR VICTIMS OF 
CRIME. 

(a) IN GENERAL.-Notwithstanding any provi
sion of the Federal Rules of Criminal Procedure 
to the contrary, in order to permit victims of 
crime to watch criminal trial proceedings in 
cases where the venue of the trial is changed-

(1) out of the State in which the case was ini
tially brought; and 

(2) more than 350 miles from the location in 
which those proceedings originally would have 
taken place; 
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the courts involved shall, if donations under 
subsection (b) will defray the entire cost of 
doing so , order closed circuit televising of the 
proceedings to that location, [or viewing by 
such persons the courts determine have a com
pelling interest in doing so and are otherwise 
unable to do so by reason of the inconvenience 
and expense caused by the change of venue. 

(b) No REBROADCAST.-No rebroadcast of the 
proceedings shall be made. 

(c) LIMITED ACCESS.-
(1) GENERALLY.-No other person, other than 

official court and security personnel, or other 
persons specifically designated by the courts, 
shall be permitted to view the closed circuit tele
vising of the proceedings. 

(2) EXCEPTION.-The courts shall not des
ignate a person under paragraph (1) if the pre
siding judge at the trial determines that testi
mony by that person would be materially af
fected if that person heard other testimony at 
the trial. 

(d) DONATIONS.-The Administrative Office of 
the United States Courts may accept donations 
to enable the courts to carry out subsection (a). 
No appropriated money shall be used to carry 
out such subsection. 

(e) DEFINITION.-As used in this section, the 
term " State" includes the District of Columbia 
and any other possession or territory of the 
United States. 
SEC. 809. AUTHORIZATION OF APPROPRIATIONS. 

There is authorized to be appropriated for 
each of fiscal years 1996 through 2000 to the 
Federal Bureau of Investigation such sums as 
are necessary-

(]) to hire additional personnel, and to pro
cure equipment, to support expanded investiga
tions of domestic and international terrorism ac
tivities; 

(2) to establish a Domestic Counterterrorism 
Center to coordinate and centralize Federal, 
State, and local law enforcement e[[orts in re
sponse to major terrorist incidents, and as a 
clearinghouse [or all domestic and international 
terrorism information and intelligence; and 

(3) to cover costs associated with providing 
law enforcement coverage of public events offer
ing the potential of being targeted by domestic 
or international terrorists. 

TITLE IX-HABEAS CORPUS REFORM 
SEC. 901. FlUNG DEADLINES. 

Section 2244 of title 28, United States Code, is 
amended by adding at the end the following 
new subsection: 

"(d)(l) A 1-year period of limitation shall 
apply to an application [or a writ of habeas cor
pus by a person in custody pursuant to the 
judgment of a State court. The limitation period 
shall run [rom the latest of-

"( A) the date on which the judgment became 
final by the conclusion of direct review or the 
expiration of the time [or seeking such review; 

"(B) the date on which the impediment to fil
ing an application created by State action in 
violation of the Constitution or laws of the 
United States is removed, if the applicant was 
prevented from filing by such State action; 

"(C) the date on which the constitutional 
right asserted was initially recognized by the 
Supreme Court, if the right has been newly rec
ognized by the Supreme Court and made retro
actively applicable to cases on collateral review; 
or 

" (D) the date on which the tactual predicate 
of the claim or claims presented could have been 
discovered through the exercise of due diligence. 

" (2) The time during which a properly filed 
application [or State post-conviction or other 
collateral review with respect to the pertinent 
judgment or claim shall not be counted toward 
any period of limitation under this subsection. " . 
SEC. 902. APPEAL. 

Section 2253 of title 28, United States Code, is 
amended to read as follows: 

"§2253. Appeal 
"(a) In a habeas corpus proceeding or a pro

ceeding under section 2255 before a district 
judge, the final order shall be subject to review, 
on appeal, by the court of appeals [or the circuit 
in which the proceeding is held. 

"(b) There shall be no right of appeal from a 
final order in a proceeding to test the validity of 
a warrant to remove to another district or place 
[or commitment or trial a person charged with a 
criminal offense against the United States, or to 
test the validity of such person's detention 
pending removal proceedings. 

"(c)(l) Unless a circuit justice or judge issues 
a certificate of appealability, an appeal may not 
be taken to the court of appeals [rom-

"( A) the final order in a habeas corpus pro
ceeding in which the detention complained of 
arises out of process issued by a State court; or 

"(B) the final order in a proceeding under sec
tion 2255. 

"(2) A certificate of appealability may issue 
under paragraph (1) only if the applicant has 
made a substantial showing of the denial of a 
constitutional right . 

"(3) The certificate of appealability under 
paragraph (1) shall indicate which specific issue 
or issues satisfy the showing required by para
graph (2). ". 
SEC. 903. AMENDMENT OF FEDERAL RULES OF 

APPElLATE PROCEDURE. 
Rule 22 of the Federal Rules ot Appellate Pro

cedure is amended to read as follows: 
"Rule 22. Habeas corpus and section 2255 pro

ceedings 
"(a) APPLICATION FOR THE ORIGINAL WRIT.

An application [or a writ o[ habeas corpus shall 
be made to the appropriate district court. If ap
plication is made to a circuit judge, the applica
tion shall be transferred to the appropriate dis
trict court. If an application is made to or trans
ferred to the district court and denied, renewal 
of the application before a circuit judge shall 
not be permitted. The applicant may, pursuant 
to section 2253 of title 28, United States Code, 
appeal to the appropriate court of appeals [rom 
the order of the district court denying the writ. 

"(b) CERTIFICATE OF APPEALABILITY.-In a 
habeas corpus proceeding in which the deten
tion complained o[ arises out of process issued 
by a State court, an appeal by the applicant [or 
the writ may not proceed unless a district or a 
circuit judge issues a certificate of appealability 
pursuant to section 2253(c) of title 28, United 
States Code. If an appeal is taken by the appli
cant, the district judge who rendered the judg
ment shall either issue a certificate of 
appealability or state the reasons why such a 
certificate should not issue. The certificate or 
the statement shall be forwarded to the court of 
appeals with the notice of appeal and the file of 
the proceedings in the district court. If the dis
trict judge has denied the certificate, the appli
cant [or the writ may then request issuance of 
the certificate by a circuit judge. If such a re
quest is addressed to the court of appeals, it 
shall be deemed addressed to the judges thereof 
and shall be considered by a circuit judge or 
judges as the court deems appropriate. If no ex
press request [or a certificate is filed, the notice 
of appeal shall be deemed to constitute a request 
addressed to the judges of the court of appeals. 
If an appeal is taken by a State or its represent
ative, a certificate of appealability is not re
quired.' '. 
SEC. 904. SECTION 2254 AMENDMENTS. 

Section 2254 of title 28, United States Code, is 
amended-

(1) by amending subsection (b) to read as fol
lows: 

" (b)(l) An application [or a writ of habeas 
corpus on behalf of a person in custody pursu
ant to the judgment of a State court shall not be 
granted unless it appears that-

' '(A) the applicant has exhausted the remedies 
available in the courts of the State; or 

" (B)(i) there is an absence of available State 
corrective process; or 

" (ii) circumstances exist that render such 
process ineffective to protect the rights of the 
applicant. 

"(2) An application [or a writ of habeas cor
pus may be denied on the merits, notwithstand
ing the failure of the applicant to exhaust the 
remedies available in the courts of the State. 

"(3) A State shall not be deemed to have 
waived the exhaustion requirement or be es
topped [rom reliance upon the requirement un
less the State, through counsel, expressly waives 
the requirement."; 

(2) by redesignating subsections (d), (e), and 
(f) as subsections (e), (f), and (g), respectively; 

(3) by inserting after subsection (c) the follow
ing new subsection: 

" (d) An application for a writ of habeas cor
pus on behalf of a person in custody pursuant 
to the judgment of a State court shall not be 
granted with respect to any claim that was ad
judicated on the merits in State court proceed
ings unless the adjudication o[ the claim-

"(1) resulted in a decision that was contrarY 
to , or involved an unreasonable application of, 
clearly established Federal law, as determined 
by the Supreme Court of the United States; or 

"(2) resulted in a decision that was based on 
an unreasonable determination of the [acts in 
light of the evidence presented in the State court 
proceeding."; 

(4) by amending subsection (e) , as redesig
nated by paragraph (2), to read as follows: 

"(e)(1) In a proceeding instituted by an appli
cation [or a writ of habeas corpus by a person 
in custody pursuant to the judgment of a State 
court, a determination of a [actual issue made 
by a State court shall be presumed to be correct. 
The applicant shall have the burden of rebut
ting the presumption of correctness by clear and 
convincing evidence. 

"(2) If the applicant has [ailed to develop the 
[actual basis of a claim in State court proceed
ings, the court shall not hold an evidentiary 
hearing on the claim unless the applicant shows 
that-

" ( A) the claim relies on-
"(i) a new rule of constitutional law, made 

retroactive to cases on collateral review by the 
Supreme Court , that was previously unavail
able; or 

"(ii) a [actual predicate that could not have 
been previously discovered through the exercise 
of due diligence; and 

"(B) the [acts underlying the claim would be 
sufficient to establish by clear and convincing 
evidence that but [or constitutional error, no 
reasonable [act[inder would have found the ap
plicant guilty of the underlying offense."; and 

(5) by adding at the end the following new 
subsections: 

"(h) Except as provided in section 408 of the 
Controlled Substances Act, in all proceedings 
brought under this section, and any subsequent 
proceedings on review, the court may appoint 
counsel [or an applicant who is or becomes fi
nancially unable to afford counsel , except as 
provided by a rule promulgated by the Supreme 
Court pursuant to statutory authority. Appoint
ment of counsel under this section shall be gov
erned by section 3006A of title 18. 

"(i) The ineffectiveness or incompetence of 
counsel during Federal or State collateral post
conviction proceedings shall not be a ground [or 
relief in a proceeding arising under section 
2254. " . 
SEC. 905. SECTION 2255 AMENDMENTS. 

Section 2255 of title 28, United States Code, is 
amended-

(1) by striking the second and fifth undesig
nated paragraphs; and 
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(2) by adding at the end the following new 

undesignated paragraphs: 
"A 1-year period of limitation shall apply to a 

motion under this section. The limitation period 
shall run from the latest o[-

"(1) the date on which the judgment of con
viction becomes final; 

"(2) the date on which the impediment to 
making a motion created by governmental ac
tion in violation of the Constitution or laws of 
the United States is removed, if the movant was 
prevented [rom making a motion by such gov
ernmental action: 

" (3) the date on which the right asserted was 
initially recognized by the Supreme Court, if 
that right has been newly recognized by the Su
preme Court and made retroactively applicable 
to cases on collateral review; or 

" (4) the date on which the [acts supporting 
the claim or claims presented could have been 
discovered through the exercise of due diligence. 

"Except as provided in section 408 of the Con
trolled Substances Act, in all proceedings 
brought under this section , and any subsequent 
proceedings on review, the court may appoint 
counsel for a movant who is or becomes finan
cially unable to afford counsel shall be in the 
discretion of the court, except as provided by a 
rule promulgated by the Supreme Court pursu
ant to statutory authority. Appointment of 
counsel under this section shall be governed by 
section 3006A of title 18. 

"A second or successive motion must be cer
tified as provided in section 2244 by a panel of 
the appropriate court of appeals to contain-

"(1) newly discovered evidence that, if proven 
and viewed in light of the evidence as a whole, 
would be sufficient to establish by clear and 
convincing evidence that no reasonable 
jactjinder would have found the movant guilty 
of the offense; or 

"(2) a new rule of constitutional law , made 
retroactive to cases on collateral review by the 
Supreme Court, that was previously unavail
able.". 
SEC. 906. LIMITS ON SECOND OR SUCCESSIVE AP· 

PLICATIONS. 
(a) CONFORMING AMENDMENT TO SECTION 

2244(a).-Section 2244(a) of title 28, United 
States Code, is amended by striking " and the 
petition" and all that follows through "by such 
inquiry." and inserting ' ', except as provided in 
section 2255. ". 

(b) LIMITS ON SECOND OR SUCCESSIVE APPLI
CATIONs.-Section 2244(b) of title 28, United 
States Code, is amended to read as follows: 

"(b)(l) A claim presented in a second or suc
cessive habeas corpus application under section 
2254 that was presented in a prior application 
shall be dismissed. 

"(2) A claim presented in a second or succes
sive habeas corpus application under section 
2254 that was not presented in a prior applica
tion shall be dismissed unless-

"( A) the applicant shows that the claim relies 
on a new rule of constitutional law, made retro
active to cases on collateral review by the Su
preme Court, that was previously unavailable; 
or 

"(B)(i) the factual predicate [or the claim 
could not have been discovered previously 
through the exercise of due diligence; and 

" (ii) the facts underlying the claim, if proven 
and viewed in light of the evidence as a whole, 
would be sufficient to establish by clear and 
convincing evidence that, but for constitutional 
error, no reasonable fact finder would have 
found the applicant guilty of the underlying of
fense. 

"(3)( A) Before a second or successive applica
tion permitted by this section is filed in the dis
trict court , the applicant shall move in the ap
propriate court of appeals [or an order authoriz
ing the district court to consider the application. 

" (B) A motion in the court of appeals [or an 
order authorizing the district cour t to consider a 
second or successive application shall be deter
mined by a three-judge panel of the court of ap
peals. 

" (C) The court of appeals may authorize the 
filing of a second or successive application only 
if it determines that the application makes a 
prima facie showing that the application satis
fies the requirements of this subsection. 

" (D) The court of appeals shall grant or deny 
the authorization to file a second or successive 
application not later than 30 days after the fil
ing of the motion. 

" (E) The grant or denial of an authorization 
by a court of appeals to file a second or succes
sive application shall not be appealable and 
shall not be the subject of a petition [or rehear
ing or [or a writ of certiorari. 

"(4) A district court shall dismiss any claim 
presented in a second or successive application 
that the court of appeals has authorized to be 
filed unless the applicant shows that the claim 
satisfies the requirements of this section.". 
SEC. 907. DEATH PENALTY LITIGATION PROCE· 

DURES. 
(a) ADDITION OF CHAPTER TO TITLE 28, 

UNITED STATES CODE.-Title 28, United States 
Code, is amended by inserting after chapter 153 
the following new chapter: 
"CHAPTER 154--SPECIAL HABEAS CORPUS 

PROCEDURES IN CAPITAL CASES 
"Sec. 
"2261. Prisoners in State custody subject to cap

ital sentence; appointment of 
counsel; requirement of rule of 
court or statute; procedures [or 
appointment. 

"2262. Mandatory stay of execution; duration: 
limits on stays of execution; suc
cessive petitions. 

"2263. Filing of habeas corpus application: time 
requirements: tolling rules. 

"2264. Scope of Federal review; district court 
adjudications. 

"2265. Application to State unitary review pro
cedure. 

"2266. Limitation periods for determining appli
cations and motions. 

"§2261. Prisoners in State custody subject to 
capital sentence; appointment of counsel; 
requirement of rule of court or statute; pro
cedures for appointment 
" (a) This chapter shall apply to cases arising 

under section 2254 brought by prisoners in State 
custody who are subject to a capital sentence. It 
shall apply only if the provisions of subsections 
(b) and (c) are satisfied. 

" (b) This chapter is applicable if a State es
tablishes by statute, rule of its court of last re
sort, or by another agency authorized by State 
law, a mechanism for the appointment, com
pensation, and payment of reasonable litigation 
expenses of competent counsel in State post-con
viction proceedings brought by indigent pris
oners whose capital convictions and sentences 
have been upheld on direct appeal to the court 
of last resort in the State or have otherwise be
come final for State law purposes. The rule of 
court or statute must provide standards of com
petency for the appointment of such counsel. 

"(c) Any mechanism for the appointment, 
compensation, and reimbursement of counsel as 
provided in subsection (b) must offer counsel to 
all State prisoners under capital sentence and 
must provide for the entry of an order by a 
court of record-

"(1) appointing one or more counsels to rep
resent the prisoner upon a finding that the pris
oner is indigent and accepted the offer or is un
able competently to decide whether to accept or 
reject the offer; 

" (2) finding, after a hearing if necessary, that 
the prisoner rejected the offer of counsel and 

made the decision with an understanding of its 
legal consequences; or 

" (3) denying the appointment of counsel upon 
a finding that the prisoner is not indigent. 

" (d) No counsel appointed pursuant to sub
sections (b) and (c) to represent a State prisoner 
under capital sentence shall have previously 
represented the prisoner at trial or on direct ap
peal in the case [or which the appointment is 
made unless the prisoner and counsel expressly 
request continued representation. 

"(e) The ineffectiveness or incompetence of 
counsel during State or Federal post-conviction 
proceedings in a capital case shall not be a 
ground [or relief in a proceeding arising under 
section 2254. This limitation shall not preclude 
the appointment of different counsel, on the 
court's own motion or at the request of the pris
oner, at any phase of State or Federal post-con
viction proceedings on the basis of the ineffec
tiveness or incompetence of counsel in such pro
ceedings. 
"§2262. Mandatory stay of execution; dura

tion; limits on stays of execution; successive 
petitions 
"(a) Upon the entry in the appropriate State 

court of record of an order under section 2261(c), 
a warrant or order setting an execution date for 
a State prisoner shall be stayed upon applica
tion to any court that would have jurisdiction 
over any proceedings filed under section 2254. 
The application shall recite that the State has 
invoked the post-conviction review procedures of 
this chapter and that the scheduled execution is 
subject to stay. 

"(b) A stay of execution granted pursuant to 
subsection (a) shall expire if-

"(1) a State prisoner jails to file a habeas cor
pus application under section 2254 within the 
time required in section 2263; 

"(2) before a court of competent jurisdiction, 
in the presence of counsel, unless the prisoner 
has competently and knowingly waived such 
counsel, and after having been advised of the 
consequences, a State prisoner under capital 
sentence waives the right to pursue habeas cor
pus review under section 2254; or 

"(3) a State prisoner files a habeas corpus pe
tition under section 2254 within the time re
quired by section 2263 and jails to make a sub
stantial showing of the denial of a Federal right 
or is denied relief in the district court or at any 
subsequent stage of review. 

"(c) If one of the conditions in subsection (b) 
has occurred, no Federal court thereafter shall 
have the authority to enter a stay of execution 
in the case, unless the court of appeals approves 
the filing of a second or successive application 
under section 2244(b). 
"§2263. Filing of habeas corpus application; 

time requirements; tolling rules 
"(a) Any application under this chapter for 

habeas corpus relief under section 2254 must be 
filed in the appropriate district court not later 
than 180 days after final State court affirmance 
of the conviction and sentence on direct review 
or the expiration of the time for seeking such re
view. 

"(b) The time requirements established by sub
section (a) shall be tolled-

"(1) [rom the date that a petition for certiorari 
is filed in the Supreme Court until the date of 
final disposition of the petition if a State pris
oner files the petition to secure review by the 
Supreme Court of the affirmance of a capital 
sentence on direct review by the court of last re
sort of the State or other final State court deci
sion on direct review: 

"(2) from the date on which the first petition 
[or post-conviction review or other collateral re
lief is filed until the final State court disposition 
of such petition; and 

"(3) during an additional period not to exceed 
30 days, if-
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"(A) a motion tor an extension of time is filed 

in the Federal district court that would have ju
risdiction over the case upon the filing of a ha
beas corpus application under section 2254· and 

"(B) a showing of good cause is made tdr the 
failure to file the habeas corpus application 
within the time period established by this sec
tion. 
"§2264. Scope of Federal review; district court 

adjudications 
"(a) Whenever a State prisoner under capital 

sentence files a petition tor habeas corpus relief 
to which this chapter applies, the district court 
shall only consider a claim or claims that have 
been raised and decided on the merits in the 
State courts, unless the failure to raise the claim 
properly is-

"(1) the result of State action in violation of 
the Constitution or laws of the United States· 

"(2) the result of the Supreme Court recogni
tion of a new Federal right that is made retro
actively applicable; or 

"(3) based on a tactual predicate that could 
not have been discovered through the exercise of 
due diligence in time to present the claim tor 
State or Federal post-conviction review. 

"(b) Following review subject to subsections 
(a), (d), and (e) of section 2254, the court shall 
rule on the claims properly before it. 
"§2265. Application to State unitary review 

procedure 
"(a) For purposes of this section, a 'unitary 

review' procedure means a State procedure that 
authorizes a person under sentence of death to 
raise, in the course of direct review of the judg
ment, such claims as could be raised on collat
eral attack. This chapter shall apply, as pro
vided in this section, in relation to a State uni
tary review procedure if the State establishes by 
rule of its court of last resort or by statute a 
mechanism tor the appointment, compensation, 
and payment of reasonable litigation expenses 
of competent counsel in the unitary review pro
ceedings, including expenses relating to the liti
gation of collateral claims in the proceedings. 
The rule of court or statute must provide stand
ards of competency for the appointment of such 
counsel. 

"(b) To qualify under this section, a unitary 
review procedure must include an otter of coun
sel following trial tor the purpose of representa
tion on unitary review, and entry of an order, 
as provided in section 2261(c), concerning ap
pointment ot counsel or waiver or denial of ap
pointment of counsel for that purpose. No coun
sel appointed to represent the prisoner in the 
unitary review proceedings shall have pre
viously represented the prisoner at trial in the 
case tor which the appointment is made unless 
the prisoner and counsel expressly request con
tinued representation. 

"(c) Sections 2262, 2263, 2264, and 2266 shall 
apply in relation to cases involving a sentence 
of death from any State having a unitary review 
procedure that qualifies under this section. Ref
erences to State 'post-conviction review· and 'di
rect review' in such sections shall be understood 
as referring to unitary review under the State 
procedure. The reference in section 2262(a) to 
'an order under section 2261(c)' shall be under
stood as referring to the post-trial order under 
subsection (b) concerning representation in the 
unitary review proceedings, but if a transcript 
of the trial proceedings is unavailable at the 
time of the filing of such an order in the appro
priate State court, then the start of the 180-day 
limitation period under section 2263 shall be de
ferred until a transcript is made available to the 
prisoner or counsel of the prisoner. 
"§2266. Limitation periods for determining 

applications and motions 
"(a) The adjudication of any application 

under section 2254 that is subject to this chap-

ter, and the adjudication of any motion under 
section 2255 by a person under sentence of 
death, shall be given priority by the district 
court and by the court of appeals over all non
capital matters. 

''(b)(1)(A) A district court shall render a final 
determination and enter a final judgment on 
any application tor a writ of habeas corpus 
brought under this chapter in a capital case not 
later than 180 days after the date on which the 
application is filed. 

"(B) A district court shall afford the parties 
at least 120 days in which to complete all ac
tions, including the preparation of all pleadings 
and briefs. and if necessary, a hearing, prior to 
the submission of the case tor decision. 

"(C)(i) A district court may delay for not more 
than one additional 30-day period beyond the 
period specified in subparagraph (A), the ren
dering of a determination of an application tor 
a writ of habeas corpus if the court issues a 
written order making a finding, and stating the 
reasons tor the finding, that the ends of justice 
that would be served by allowing the delay out
weigh the best interests of the public and the 
applicant in a speedy disposition of the applica
tion. 

"(ii) The [actors, among others, that a court 
shall consider in determining whether a delay in 
the disposition of an application is warranted 
are as follows: 

"(I) Whether the failure to allow the delay 
would be likely to result in a miscarriage of jus
tice. 

"(II) Whether the case is so unusual or so 
complex, due to the number of defendants, the 
nature of the prosecution, or the existence of 
novel questions of tact or law, that it is unrea
sonable to expect adequate briefing within the 
time limitations established by subparagraph 
(A). 

"(Ill) Whether the failure to allow a ·delay in 
a case, that, taken as a whole, is not so unusual 
or so complex as described in subclause (II), but 
would otherwise deny the applicant reasonable 
time to obtain counsel, would unreasonably 
deny the applicant or the government continu
ity of counsel, or would deny counsel for the ap
plicant or the government the reasonable time 
necessary tor effective preparation, taking into 
account the exercise of due diligence. 

"(iii) No delay in disposition shall be permis
sible because of general congestion of the court's 
calendar. 

"(iv) The court shall transmit a copy of any 
order issued under clause (i) to the Director of 
the Administrative Office of the United States 
Courts tor inclusion in the report under para
graph (5). 

"(2) The time limitations under paragraph (1) 
shall apply to-

"(A) an initial application tor a writ of ha
beas corpus; 

"(B) any second or successive application tor 
a writ of habeas corpus; and 

"(C) any redetermination of an application 
for a writ of habeas corpus following a remand 
by the court of appeals or the Supreme Court [or 
further proceedings, in which case the limitation 
period shall run from the date the remand is or
dered. 

"(3)( A) The time limitations under this section 
shall not be construed to entitle an applicant to 
a stay ot execution, to which the applicant 
would otherwise not be entitled, tor the purpose 
of litigating any application or appeal. 

"(B) No amendment to an application tor a 
writ of habeas corpus under this chapter shall 
be permitted after the filing of the answer to the 
application, except on the grounds specified in 
section 2244(b). 

"(4)(A) The failure of a court to meet or com
ply with a time limitation under this section 
shall not be a ground tor granting relief from a 
judgment of conviction or sentence. 

"(B) The State may enforce a time limitation 
under this section by petitioning tor a writ of 
mandamus to the court of appeals. The court of 
appeals shall act on the petition tor a writ or 
mandamus not later than 30 days after the fil
ing of the petition. 

"(S)(A) The Administrative Office of United 
States Courts shall submit to Congress an an
nual report on the compliance by the district 
courts with the time limitations under this sec
tion. 

"(B) The report described in subparagraph 
(A) shall include copies of the orders submitted 
by the district courts under paragraph 
(l)(B)(iv). 

"(c)(l)(A) A court of appeals shall hear and 
render a final determination of any appeal of 
an order granting or denying, in whole or in 
part, an application brought under this chapter 
in a capital case not later than 120 days after 
the date on which the reply brief is filed, or if 
no reply brief is filed, not later than 120 days 
after the date on which the answering brief is 
filed. 

"(B)(i) A court of appeals shall decide wheth
er to grant a petition tor rehearing or other re
quest tor rehearing en bane not later than 30 
days after the date on which the petition tor re
hearing is filed unless a responsive pleading is 
required, in which case the court shall decide 
whether to grant the petition not later than 30 
days after the date on which the responsive 
pleading is filed. 

"(ii) If a petition for rehearing or rehearing 
en bane is granted, the court of appeals shall 
hear and render a final determination ot the ap
peal not later than 120 days after the date on 
which the order granting rehearing or rehearing 
en bane is entered. 

"(2) The time limitations under paragraph (1) 
shall apply to-

"( A) an initial application tor a writ of ha
beas corpus; 

"(B) any second or successive application for 
a writ of habeas corpus; and 

"(C) any redetermination of an application 
for a writ of habeas corpus or related appeal fol
lowing a remand by the court of appeals en 
bane or the Supreme Court tor further proceed
ings, in which case the limitation period shall 
run from the date the remand is ordered. 

"(3) The time limitations under this section 
shall not be construed to entitle an applicant to 
a stay of execution, to which the applicant 
would otherwise not be entitled, for the purpose 
of litigating any application or appeal. 

"(4)(A) The failure of a court to meet or com
ply with a time limitation under this section 
shall not be a ground tor granting relief [rom a 
judgment of conviction or sentence. 

"(B) The State may enforce a time limitation 
under this section by applying tor a writ of 
mandamus to the Supreme Court. 

"(5) The Administrative Office of United 
States Courts shall submit to Congress an an
nual report on the compliance by the courts of 
appeals with the time limitations under this sec
tion.". 

(b) TECHNICAL AMENDMENT.-The table of 
chapters at the beginning of part VI of title 28, 
United States Code, is amended by adding after 
the item relating to chapter 153 the following 
new item: 
"154. Special habeas corpus pro

cedures in capital cases .. .. . .. .. . . 2261 ". 
(C) EFFECTIVE DATE.-Chapter 154 of title 28, 

United States Code (as added by subsection (a)) 
shall apply to cases pending on or after the date 
of enactment of this Act. 
SEC. 908. TECHNICAL AMENDMENT. 

Section 408(q) of the Controlled Substances 
Act (21 U.S.C. 848(q)) is amended by amending 
paragraph (9) to read as follows: 

"(9) Upon a finding that investigative, expert , 
or other services are reasonably necessary tor 
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the representation of the defendant, whether in 
connection with issues relating to guilt or the 
sentence, the court may authorize the defend
ant's attorneys to obtain such services on behalf 
of the defendant and, if so authorized, shall 
order the payment of tees and expenses therefor 
under paragraph (10). No ex parte proceeding, 
communication, or request may be considered 
pursuant to this section unless a proper showing 
is made concerning the need tor confidentiality. 
Any such proceeding, communication, or request 
shall be transcribed and made a part of the 
record available tor appellate review.''. 
SEC. 909. SEVERABILITY. 

If any provision of this title, an amendment 
made by this title, or the application of such 
provision or amendment to any person or cir
cumstance is held to be unconstitutional, there
mainder of this title, the amendments made by 
this title, and the application of the provisions 
ot such to any person or circumstances shall not 
be affected thereby. 

TITLE X-INTERNATIONAL 
COUNTERFEITING 

SEC. 1001. SHORT TITLE. 
This title may be cited as the "International 

Counterfeiting Prevention Act of 1996". 
SEC. 1002. AUDITS OF INTERNATIONAL COUNTER

FEITING OF UNITED STATES CUR
RENCY. 

(a) IN GENERAL.-The Secretary of the Treas
ury (hereafter in this section referred to as the 
"Secretary"), in consultation with the advanced 
counterfeit deterrence steering committee, 
shall-

(1) study the use and holding of United States 
currency in foreign countries; and 

(2) develop useful estimates of the amount of 
counterfeit United States currency that cir
culates outside the United States each year. 

(b) EVALUATION AUDIT PLAN.-
(1) IN GENERAL.-The Secretary shall develop 

an effective international evaluation audit plan 
that is designed to enable the Secretary to carry 
out the duties described in subsection (a) on a 
regular and thorough basis. 

(2) SUBMISSION OF DETAILED WRITTEN SUM
MARY.-The Secretary shall submit a detailed 
written summary of the evaluation audit plan 
developed pursuant to paragraph (1) to the Con
gress before the end of the 6-month period begin
ning on the date of the enactment ot this Act. 

(3) 1ST EVALUATION AUDIT UNDER PLAN.-The 
Secretary shall begin the first evaluation audit 
pursuant to the evaluation audit plan no later 
than the end of the 1-year period beginning on 
the date of the enactment of this Act. 

(4) SUBSEQUENT EVALUATION AUDITS.-At least 
1 evaluation audit shall be performed pursuant 
to the evaluation audit plan during each 3-year 
period beginning after the date of the com
mencement ot the evaluation audit referred to in 
paragraph (3). 

(c) REPORTS.-
(1) IN GENERAL.-The Secretary shall submit a 

written report to the Committee on Banking and 
Financial Services of the House of Representa
tives and the Committee on Banking, Housing, 
and Urban Affairs of the Senate on the results 
of each evaluation audit conducted pursuant to 
subsection (b) within 90 days after the comple
tion of the evaluation audit. 

(2) CONTENTS.-ln addition to such other in
formation as the Secretary may determine to be 
appropriate, each report submitted to the Con
gress pursuant to paragraph (1) shall include 
the following information: 

(A) A detailed description of the evaluation 
audit process and the methods used to develop 
estimates of the amount of counterfeit United 
States currency in circulation outside the 
United States. 

(B) The method used to determine the cur
rency sample examined in connection with the 

evaluation audit and a statistical analysis of 
the sample examined. 

(C) A list of the regions of the world, types of 
financial institutions, and other entities in
cluded. 

(D) An estimate of the total amount ot United 
States currency found in each region of the 
world. 

(E) The total amount of counterfeit United 
States currency and the total quantity of each 
counterfeit denomination found in each region 
of the world. 

(3) CLASSIFICATION OF INFORMATION.-
( A) IN GENERAL.-To the greatest extent pos

sible, each report submitted to the Congress 
under this subsection shall be submitted in an 
unclassified form. 

(B) CLASSIFIED AND UNCLASSIFIED FORMS.-]/, 
in the interest of submitting a complete report 
under this subsection, the Secretary determines 
that it is necessary to include classified informa
tion in the report, the report shall be submitted 
in a classified and an unclassified form. 

(d) SUNSET PROVISION.-This section shall 
cease to be effective as of the end of the 10-year 
period beginning on the date of the enactment 
of this Act. 

(e) RULE OF CONSTRUCTION.-No provision of 
this section shall be construed as authorizing 
any entity to conduct investigations of counter
feit United States currency. 
SEC. 1003. LAW ENFORCEMENT AND SENTENCING 

PROVISIONS RELATING TO INTER
NATIONAL COUNTERFElTING OF 
UNITED STATES CURRENCY. 

(a) FINDINGS.-The Congress hereby finds the 
following: 

(1) United States currency is being counter
feited outside the United States. 

(2) The 103d Congress enacted, with the ap
proval of the President on September 13, 1994, 
section 470 of title 18, United States Code, mak
ing such activity a crime under the laws of the 
United States. 

(3) The expeditious posting of agents of the 
United States Secret Service to overseas posts, 
which is necessary tor the effective enforcement 
of section 470 and related criminal provisions, 
has been delayed. 

(4) While section 470 of title 18, United States 
Code, provides tor a maximum term of imprison
ment of 20 years as opposed to a maximum term 
of 15 years tor domestic counterfeiting, the 
United States Sentencing Commission has failed 
to provide, in its sentencing guidelines, tor an 
appropriate enhancement of punishment for de
fendants convicted of counterfeiting United 
States currency outside the United States. 

(b) TIMELY CONSIDERATION OF REQUESTS FOR 
CONCURRENCE IN CREATION OF OVERSEAS 
POSTS.-

(1) ]N GENERAL.-The Secretary of State 
shall-

( A) consider in a timely manner the request by 
the Secretary of the Treasury tor the placement 
of such number of agents of the United States 
Secret Service as the Secretary of the Treasury 
considers appropriate in posts in overseas em
bassies: and 

(B) reach an agreement with the Secretary of 
the Treasury on such posts as soon as possible 
and, in any event, not later than December 31, 
1996. 

(2) COOPERATION OF TREASURY REQUIRED.
The Secretary of the Treasury shall promptly 
provide any information requested by the Sec
retary of State in connection with such requests. 

(3) REPORTS REQUIRED.-The Secretary of the 
Treasury and the Secretary of State shall each 
submit, by February 1, 1997, a written report to 
the Committee on Banking and Financial Serv
ices of the House ot Representatives and the 
Committee on Banking, Housing, and Urban Af
fairs of the Senate explaining the reasons for 
the rejection, if any, of any proposed post and 

the reasons tor the failure, if any, to fill any ap
proved post by such date. 

(C) ENHANCED PENALTIES FOR INTERNATIONAL 
COUNTERFEITING OF UNITED STATES CUR
RENCY.-Pursuant to the authority of the 
United States Sentencing Commission under sec
tion 994 ot title 28, United States Code, the Com
mission shall amend the sentencing guidelines 
prescribed by the Commission to provide an ap
propriate enhancement of the punishment for a 
defendant convicted under section 470 of title 18 
of such Code. 

TITLE XI-BIOLOGICAL WEAPONS 
RESTRICTIONS 

SEC. 1101. SHORT TITLE. 
This Act may be cited as the "Biological 

Weapons Enhanced Penalties Act of 1996. ". 
SEC.1102. A7TEMPTS TO ACQUIRE UNDER FALSE 

PRETENSES. 
Section 175(a) of title 18, United States Code, 

is amended by inserting "attempts to acquire 
under false pretenses, after "acquires,". 
SEC. 1103. INCLUSION OF RECOMBINANT MOL

ECULES. 
Section 175 of title 18, United States Code, is 

amended by inserting "recombinant molecules," 
after "toxin," each place it appears. 
SEC. 1104. DEFINITIONS. 

Section 173 of title 18, United States Code, is 
amended-

(1) in paragraph (1), by inserting "or natu
rally occurring or bioengineered component of 
any such microorganism, virus, or infectious 
substance," after "infectious substance"; 

(2) in paragraph (2)-
(A) by inserting "the toxic material of plants, 

animals, microorganisms, viruses, fungi, or in
fectious substances" after "means"; and 

(B) by inserting ", and includes" after "pro
duction"; 

(3) in paragraph (4), by inserting "or a mol
ecule, including a recombinant molecule," after 
"organism". 
SEC. 1105. THREATENING USE OF CERTAIN WEAP· 

ONS. 
Section 2332a of title 18, United States Code, is 

amended by inserting ",threatens," after "uses, 
or". 
SEC. 1106. INCLUSION OF RECOMBINANT MOL

ECULES AND BIOLOGICAL ORGA· 
NlSMS IN DEFINITION. 

Section 2332a(b)(2)(C) of title 18, United States 
Code, is amended by striking "disease orga
nism" and inserting "biological agent or toxin, 
as those terms are defined in section 178". 
TITLE XII-COMMISSION ON THE AD-

VANCEMENT OF FEDERAL LAW EN
FORCEMENT 

SEC. 1201. ESTABUSHMENT. 
There is established a commission to be known 

as the "Commission on the Advancement of Fed
eral Law Enforcement" (in this title referred to 
as the "Commission"). 
SEC. 1202. DUTIES. 

The Commission shall investigate, ascertain, 
evaluate, report, and recommend action to the 
Congress on the following matters: 

(1) In general, the manner in which signifi
cant Federal criminal law enforcement oper
ations are conceived, planned, coordinated, and 
executed. 

(2) The standards and procedures used by 
Federal law enforcement to carry out significant 
Federal criminal law enforcement operations, 
and their uniformity and compatibility on an 
interagency basis, including standards related 
to the use of deadly force. 

(3) The criminal investigation and handling 
by the United States Government, and the Fed
eral law enforcement agencies therewith-

( A) on February 28, 1993, in Waco, Texas, 
with regard to the conception, planning, and 
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execution ot search and arrest warrants that re
sulted in the deaths of 4 Federal law enforce
ment officers and 6 civilians; 

(B) regarding the efforts to resolve the subse
quent standoff in Waco, Texas, which ended in 
the deaths of over 80 civilians on April 19, 1993; 
and 

(C) concerning other Federal criminal law en
forcement cases, at the Commission's discretion, 
which have been presented to the courts or to 
the executive branch of Government in the last 
25 years that are actions or complaints based 
upon claims of abuse of authority, practice, pro
cedure, or violations of constitutional guaran
tees, and which may indicate a pattern or prob
lem of abuse within an enforcement agency or a 
sector of the enforcement community. 

(4) The necessity for the present number of 
Federal law enforcement agencies and units. 

(5) The location and efficacy of the office or 
entity directly responsible, aside from the Presi
dent of the United States, [or the coordination 
on an interagency basis of the operations, pro
grams, and activities of all of the Federal law 
enforcement agencies. 

(6) The degree of assistance, training, edu
cation, and other human resource management 
assets devoted to increasing professionalism for 
Federal law enforcement officers. 

(7) The independent accountability mecha
nisms that exist, if any, and their efficacy to in
vestigate, address, and correct systemic or gross 
individual Federal law enforcement abuses. 

(8) The extent to which Federal law enforce
ment agencies have attempted to pursue commu
nity outreach e[[orts that provide meaningful 
input into the shaping and formation of agency 
policy, including seeking and working with 
State and local law enforcement agencies on 
Federal criminal enforcement operations or pro
grams that directly impact a State or local law 
enforcement agency's geographic jurisdiction. 

(9) Such ather related matters as the Commis
sion deems appropriate. 
SEC. 1203. MEMBERSHIP AND ADMINISTRATIVE 

PROVISIONS. 
(a) NUMBER AND APPOINTMENT.-The Commis

sion shall be composed of 5 members appointed 
as follows: 

(1) 1 member appointed by the President pro 
tempore of the Senate. 

(2) 1 member appointed by the minority leader 
of the Senate. 

(3) 1 member appointed by the Speaker of the 
House of Representatives. 

(4) 1 member appointed by the minority leader 
of the House of Representatives. 

(5) 1 member (who shall chair the Commission) 
appointed by the Chief Justice of the Supreme 
Court. 

(b) DISQUALIFICATION.-A person who is an 
officer or employee of the United States shall 
not be appointed a member of the Commission. 

(c) TERMS.-Each member shall be appointed 
Jar the life of the Commission. 

(d) QUORUM.-3 members of the Commission 
shall constitute a quorum but a lesser number 
may hold hearings. 

(e) MEETINGS.-The Commission shall meet at 
the call of the Chair of the Commission. 

(f) COMPENSATION.-Each member of the Com
mission who is not an officer or employee of the 
Federal Government shall be compensated at a 
rate equal to the daily equivalent of the annual 
rate of basic pay prescribed for level IV of the 
Executive Schedule under section 5315 of title 5, 
United States Code, for each day, including 
travel time, during which the member is engaged 
in the performance of the duties of the Commis
sion. 
SEC. 1204. STAFFING AND SUPPORT FUNCTIONS. 

(a) DIRECTOR.-The Commission shall have a 
director who shall be appointed by the Chair of 
the Commission. 

(b) STAFF.-Subject to rules prescribed by the 
Commission, the Director may appoint addi
tional personnel as the Commission considers 
appropriate. 

(C) APPLICABILITY OF CERTAIN CIVIL SERVICE 
LAWS.-The Director and staff a[ the Commis
sion shall be appointed subject to the provisions 
of title 5, United States Code, governing ap
pointments in the competitive service, and shall 
be paid in accordance with the provisions of 
chapter 51 and subchapter III of chapter 53 of 
that title relating to classification and General 
Schedule pay rates. 

(d) EXPERTS AND CONSULTANTS.-The Commis
sion may procure temporary and intermittent 
services of experts and consultants under sec
tion 3109(b) of title 5, United States Code, but at 
rates for individuals not to exceed per day the 
daily equivalent of the maximum annual rate of 
basic pay payable for GS-15 of the General 
Schedule. 
SEC. 1205. POWERS. 

(a) HEARINGS AND SESSIONS.-The Commission 
may, [or the purposes of carrying out this Act, 
hold hearings, sit and act at times and places, 
take testimony, and receive evidence as the 
Commission considers appropriate. The Commis
sion may administer oaths or affirmations to 
witnesses appearing before it. The Commission 
may establish rules for its proceedings. 

(b) POWERS OF MEMBERS AND AGENTS.-Any 
member or agent of the Commission may, if au
thorized by the Commission, take any action 
which the Commission is authorized to take by 
this section. 

(C) OBTAINING OFFICIAL DATA.-The Commis
sion may secure directly from any department or 
agency of the United States information nec
essary to enable it to carry out this title. Upon 
request of the Chair of the Commission, the 
head of that department or agency shall furnish 
that information to the Commission. 

(d) ADMINISTRATIVE SUPPORT SERVICES.
Upon the request of the Commission, the Admin
istrator of General Services shall provide to the 
Commission, on a reimbursable basis, the admin
istrative support services necessary [or the Com
mission to carry out its responsibilities under 
this title. 

(e) SUBPOENA POWER.-
(1) IN GENERAL.-The Commission may issue 

subpoenas requiring the attendance and testi
mony of witnesses and the production of any 
evidence relating to any matter under investiga
tion by the Commission. The attendance of wit
nesses and the production of evidence may be 
required from any place within the United 
States at any designated place of hearing within 
the United States. 

(2) F AlLURE TO OBEY SUBPOENA.-!/ a person 
refuses to obey a subpoena issued under para
graph (1), the Commission may apply to the 
United States district court for an order requir
ing that person to appear before the Commission 
to give testimony, produce evidence, or both, re
lating to the matter under investigation. The 
application may be made within the judicial dis
trict where the hearing is conducted or where 
that person is found, resides, or transacts busi
ness. Any failure to obey the order of the court 
may be punished by the court as civil contempt. 

(3) SERVICE OF SUBPOENAS.-The subpoenas of 
the Commission shall be served in the manner 
provided for subpoenas issued by a United 
States district court under the Federal Rules of 
Civil Procedure for the United States district 
courts. 

(4) SERVICE OF PROCESS.-All process of any 
court to · which application is to be made under 
paragraph (2) may be served in the judicial dis
trict in which the person required to be served 
resides or may be found. 

(f) IMMUNITY.-The Commission is an agency 
of the United States for the purpose of part V of 

title 18, United States Code (relating to immu
nity of witnesses). 
SEC. 1206. REPORT. 

The Commission shall transmit a report to the 
Congress and the public not later than 2 years 
after a quorum of the Commission has been ap
pointed. The report shall contain a detailed 
statement of the findings and conclusions of the 
Commission , together with the Commission's rec
ommendations [or such actions as the Commis
sion considers appropriate. 
SEC. 1207. TERMINATION. 

The Commission shall terminate 30 days after 
submitting the report required by this title. 

TITLE XIII-REPRESENTATION FEES 
SEC. 1301. REPRESENTATION FEES IN CRIMINAL 

CASES. 
(a) IN GENERAL.-Section 3006A of title 18, 

United States Code, is amended-
(1) in subsection (d)-
( A) by redesignating paragraphs (4), (5) and 

(6) as paragraphs (5), (6), and (7) , respectively ; 
and 

(B) by inserting after paragraph (3) the fol
lowing: 

"(4) DISCLOSURE OF FEES.-The amounts paid 
under this subsection, [or representation in any 
case, shall be made available to the public."; 
and 

(2) in subsection (3) by adding at the end of 
the following: 

"(4) DISCLOSURE OF FEES.-The amounts paid 
under this subsection for services in any case 
shall be made available to the public.". 

(b) FEES AND EXPENSES AND CAPITAL CASES.
Section 408(q)(10) of the Controlled Substances 
Act (21 U.S.C. 848(q)(10)) is amended to read as 
follows: 

"(10)(A) Compensation shall be paid to attor
neys appointed under this subsection at a rate 
of not less than $75, and not more than $125, per 
hour [or in-court and out-of-court time, Fees 
and expenses shall be paid for investigative, ex
pert, and other reasonably necessary services 
authorized under paragraph (9) at the rates and 
in the amounts authorized under section 3006A 
of title 18, United States Code. 

"(B) The amounts paid under this paragraph 
[or services in any case shall be made available 
to the public.". 

(C) EFFECTIVE DATE.-The amendments made 
by this section apply to cases commenced an or 
after the date of the enactment of this Act. 

TITLE XIV-DEATH PENALTY 
AGGRAVATING FACTOR 

SEC. 1401. DEATH PENALTY AGGRAVA77NG FAC· 
TOR. 

Section 3592(c) of title 18, United States Code, 
is amended by adding after paragraph (15) the 
following : 

"(16) MULTIPLE KILLINGS OR ATTEMPTED 
KILLINGS.-The defendant intentionally kills or 
attempts to kill more than one person in a single 
Criminal episode.". 

TITLE XV-FINANCIAL TRANSACTIONS 
WITH TERRORISTS 

SEC. 1501. FINANCIAL TRANSACTIONS WITH TER
RORISTS. 

(a) IN GENERAL.-Title 18, United States Code, 
is amended by inserting before section 2333 the 
following: 
"§2332c. Financial transactions 

" (a) Except as provided in regulations made 
by the Secretary of State, whoever , being a 
United States person, knowing or having rea
sonable cause to know that a country is a coun
try that has been designated under section 6(j) 
of the Export Administration Act (50 U.S.C. 
App. 2405) as a country supporting inter
national terrorism; engages in a financial trans
action with that country, shall be fined under 
this title or imprisoned not more than 10 years , 
or both. 
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" (b) As used in this section-
" (]) the term 'financial transaction ' has the 

meaning given that term in section 1956(c)(4); 
and 

" (2) the term ' United States person· means 
any United States citizen or national , perma
nent resident alien, juridical person organized 
under the laws of the United States, or any per
son in the United States. " . 

(b) CLERICAL AMENDMENT.-The table of sec
tions at the beginning of the chapter of title 18, 
United States Code, to which the amendment of 
subsection (a) was made is amended by inserting 
before the item relating to section 2333 the fol
lowing new item: 
"2332c. Financial transactions.". 

Mr. COATS. Mr. President, I ask 
unanimous consent that the Senate 
disagree to the amendments of the 
House, agree to the request for a con
ference, and that the Chair be author
ized to appoint conferees on the part of 
the Senate. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Thereupon, the Presiding Officer (Mr. 
SMITH) appointed Mr. HATCH, Mr. THUR
MOND, Mr. SIMPSON, Mr. BIDEN, and Mr. 
KENNEDY conferees on the part of the 
Senate. 

ORDERS FOR MONDAY, MARCH 25, 
1996 

Mr. COATS. Mr. President, I ask 

10 a.m. on Monday, March 25; further, 
that immediately following the prayer, 
the Journal of proceedings be approved 
to date, no resolutions come over under 
the rule, the call of the Calendar be 
dispensed with, the morning hour be 
deemed to have expired, and the time 
for the two leaders be reserved for their 
use later in the day, and the Senate 
then proceed to the consideration of 
calendar No. 300, H.R. 1296, the Presidio 
legislation; and further, that Senator 
MURKOWSKI be recognized at that time 
to offer a substitute amendment. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

PROGRAM 
Mr. COATS. Mr. President, for the in

formation of all Senators, the Senate 
will debate the Presidio legislation on 
Monday. No rollcall votes will occur 
during Monday's session. Senators are 
expected to offer and debate their 
amendments to H.R. 1296 on Monday. 
Any votes ordered on those amend
ments will be stacked to occur during 
Tuesday's session. 

ADJOURNMENT UNTIL 10 A.M., 
MONDAY, MARCH 25, 1996 

unanimous consent that when the Sen- Mr. COATS. Mr. President, if there is 
ate completes its business today, it no further business to come before the 
stand in adjournment until the hour of Senate, I now ask unanimous consent 

that the Senate stand in adjournment 
under the previous order. 

There being no objection, the Senate, 
at 8:22 p.m., adjourned until Monday, 
March 25, 1996, at 10 a.m. 

NOMINATIONS 
Executive nominations received by 

the Senate March 21, 1996: 
DEPARTMENT OF STATE 

KENNETH C. BRU.L. OF CALIFORNIA, A CAREER MEM
BER OF THE SENIOR FOREIGN SERVICE, CLASS OF MIN
ISTER-COUNSELOR, TO BE AMBASSADOR EXTRAOR
DINARY AND PLENIPOTENTIARY OF THE UNITED STATES 
OF AMERICA TO THE REPUBLIC OF CYPRUS. 

GENTA HAWKINS HOLMES, OF CALIFORNIA, A CAREER 
MEMBER OF THE SENIOR FOREIGN SERVICE, CLASS OF 
MINISTER-COUNSELOR, AS AMBASSADOR EXTRAOR
DINARY AND PLENIPOTENTIARY OF THE UNITED STATES 
OF AMERICA TO AUSTRALIA. 

THOMAS C. HUBBARD. OF TENNESSEE. A CAREER MEM
BER OF THE SENIOR FOREIGN SERVICE, CLASS OF MIN
ISTER-COUNSELOR. TO BE AMBASSADOR EXTRAOR
DINARY AND PLENIPOTENTIARY OF THE UNITED STATES 
OF AMERICA TO THE REPUBLIC OF THE PHILIPPINES 
AND TO SERVE CONCURRENTLY AND WITHOUT ADDI
TIONAL COMPENSATION AS AMBASSADOR EXTRAOR
DINARY AND PLENIPOTENTIARY OF THE UNITED STATES 
OF AMERICA TO THE REPUBLIC OF PALAU. 

DAY OLIN MOUNT. OF VIRGINIA. A CAREER MEMBER OF 
THE SENIOR FOREIGN SERVICE, CLASS OF MINISTER
COUNSELOR, TO BE AMBASSADOR EXTRAORDINARY AND 
PLENIPOTENTIARY OF THE UNITED STATES OF AMERICA 
TO THE REPUBLIC OF ICELAND. 

GLEN ROBERT RASE, OF FLORIDA, A CAREER MEMBER 
OF THE SENIOR FOREIGN SERVICE, CLASS OF COUN
SELOR, TO BE AMBASSADOR EXTRAORDINARY AND 
PLENIPOTENTIARY OF THE UNITED STATES OF AMERICA 
TO BRUNEI DARUSSALAM. 

DEPARTMENT OF JUSTICE 

CALVIN D. BUCHANAN, OF MISSISSIPPI. TO BE UNITED 
STATES ATTORNEY FOR THE NORTHERN DISTRICT OF 
MISSISSIPPI FOR THE TERM OF 4 YEARS, VICE ROBERT Q. 
WHITEWELL, RESIGNED. 
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